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FREEDOM OF EXPRESSION IN THE 

INTER-AMERICAN SYSTEM

William M. Berenson

I.  INTRODUCTION

Those of us who are fortunate to live in democracies are forever critical of our governments, our public officials, the use of our tax dollars, our foreign policy, and the availability of social security safety networks to provide for or children, our aged, our disabled, and those otherwise unable to provide themselves with the basic necessities of life.   Yet for all our criticism of democracy and its failings, most of us are in agreement that of all the systems of government yet to be devised by us, it is the best of the imperfect lot.   Thus, it is no coincidence that many of the human rights enshrined in our international conventions and treaties for the protection of human rights are political rights intricately related to democratic governance.   Among the most important of those rights is the right of “freedom of expression.” 
  

Democracy can only exist and thrive through open dialogue among the citizenry and the free flow of information of all types among them.  Through the free flow of information, we are able to hold our public officials and servants accountable; we are able to evaluate and compare their suitability for public office and service; we are able to convince our fellow citizens to join our political parties and interest groups; we are able to explain the political choices of the day so that the people, who are sovereign in democracy, can choose the policy options most suitable to them and the representatives who will pursue the policies they select.
Yet notwithstanding its vitality for democracy, freedom of expression, like most human rights, is not an absolute right.   Government, in the face of other interests of greater immediate concern, may restrict it.    The grounds for imposing those restrictions are narrowly defined under international human rights conventions, the jurisprudence of international tribunals charged with the responsibility of enforcing compliance with those conventions, and  the constitutions, statutory laws, and jurisprudence of the state parties.    Those grounds include, among others:  respect for the human right to reputation and honor; the right to privacy of individuals; the general welfare of the polity or society at large; public order: national security; morals, including protection against of children from pornography; prevention of violence against others; and public health.   It is now generally accepted under international human rights law that democratic governments may impose such restrictions only for the purpose of achieving a compelling state interest, such as those described above, and only if the restriction imposed to achieve that interest is the least restrictive of freedom of expression when compared to all other reasonable alternatives.
The purpose of this discussion is to provide an overview of the provisions for freedom of expression in the Inter-American Human Rights system and the infrastructure for protecting that right and insuring compliance with the inter-American instruments in force for that purpose.    First, we will address the origins of freedom of expression in the Americas and how early doctrine regarding the right developed in the United States of America as the basis for subsequent international treatment of the issue.   
Next, we shall discuss the major legal instruments in the Inter-American System for recognizing and protecting freedom of expression.  They include the Charter of the Organization of American States, the American Declaration of Rights and Duties of Man, the American Convention on Human Rights, the Democratic Charter, the Principles of Freedom of Expression promulgated by the Inter-American Human Rights Commission, and resolutions of the General Assembly of the Organization of American States (“OAS”).
 
From there we move on to a discussion of the mechanisms for enforcing those instruments:  national governments, through their legislatures, courts, and executive enforcement authorities; and international mechanisms.  The International mechanisms include the Inter-American Human Rights Commission (“the Commission”); the Office of the Rapporteur for Freedom of Expression established by the Commission; the Inter-American Human Rights Court (“Court); and the OAS General Assembly, the supreme organ of the OAS.
We follow with a discussion of six major cases of the Inter-American Human Rights Court.  Finally, we conclude with some general observations about the system and its effectiveness.

II. ORIGINS OF FREEDOM OF EXPRESSION

Freedom of expression as a human right in the Americas has been inextricably linked to the concept of democratic governance.   The first formal recognition of the right to freedom of expression by a government was in the Bill of Rights of the United States Constitution (“U.S. Constitution”), the first written constitution of a democratic government.   That was in 1791, just four years after the Constitution entered into force.


Freedom of expression is guaranteed under the first amendment of the ten amendments which compose the bill of rights – a position that speaks to its primacy.   The text does not use the term freedom of expression as such.   But it encompasses essential elements of freedom of expression as we know it today – freedom of speech, freedom of the press, freedom of association, and freedom of religion.   It provides that the federal government of the United States may not abridge those freedoms.   Through the fourteenth amendment to the U.S. Constitution, adopted some seventy-seven years later in 1868, the United States Supreme Court, in its jurisprudence, has characterized freedom of expression as a “fundamental right” essential to sustaining principles of ordered liberty in the United States and which cannot be abridged by the states either.


Despite the unambiguous language in the first amendment to the U.S. Constitution prohibiting abridgement of freedom of expression by governments, freedom of expression is not an absolute right.   Rather, the United States Supreme Court has established that like any other fundamental human right recognized under the Constitution, it may be subordinated to compelling state interests, including the interest  in protecting other rights of equal or greater importance.   Furthermore, in its jurisprudence, the Supreme Court has developed a systematic methodology for determining the circumstances under which freedom of expression may be limited by a compelling state interest.  All courts in the United States are subordinate to the U.S. Supreme Court with respect to questions of law arising out of the United States Constitution, and they are therefore bound to follow that methodology.


In simplistic terms, a U.S. count, in applying that methodology, first determines whether the governmental limitation on speech restricts content, or whether it restricts conduct by restricting the time and place where the expressive act is to take place.   If the restriction is on content, then the court will require the government applying the restriction to prove that it has a compelling state interest that it will not be able to pursue unless the restriction is imposed.   The defendant government also has the burden of proving to the Court that the restriction is the “least restrictive means.”   That is, of all the mechanisms practicably available to the government for achieving its compelling state interest, the restriction must be means that restricts freedom of expression less than the others.    If the restriction does not limit the message or content, but principally is intended to limit conduct and the time and place where it takes place,  then the burden on the government is slightly less.    It must show that it has an “important,” but not necessarily “compelling” interest, and that the measure is carefully tailored to realize that interest; however, it need not be the least restrictive means.

A brief discussion of several well-known Supreme Court cases serves to illustrate how the doctrine is applied.   In New York Times v. Sullivan, 376 U.S. 254 (1964), the plaintiff questioned the constitutionality of an Alabama defamation statute as applied to limit criticism of local officials.  The statute in question provided that the only defense to defamation was that the defaming statement was true “in all its particulars.”    The Supreme Court accepted that the state of Alabama, through its defamation law, had a compelling state interest in protecting citizens from defamation; nonetheless, it held that the statute was not the least restrictive means of achieving that interest, particularly as applied to news and discussion involving public figures.   It said that the requirement that a defendant to a charge of defamation brought by a public figure show that a statement about the public figure was true in all its particulars had the impact of chilling press and other public comment about those figures.   Satisfying the burden of proof that a statement is true in all its particulars is difficult under most circumstances.  Thus,  if the press and other citizens were required to take the necessary efforts to be assured that they could satisfy  that burden every time they published news about public officials, the free flow of information about those public officials would dry up.   That would be prejudicial to democratic governance, which relies on the free flow of information on public officials for the purpose of holding them  accountable, and for evaluating the suitability of candidates for public office.   

In Sullivan, the court went on to suggest content for a “model” defamation statue that would, on one hand, recognize the state’s interest in curtailing defamation, but, on the other, would be less restrictive of freedom of expression, at least as it applies to comment about public officials.   It held that such a statute should not place the burden of showing the truth of a defamatory statement about a public official on the defendant commentator or media.   Rather, it should require the plaintiff public figure to show that the statement was issued with malice.   Malice, for purposes of such a statute, is defined as acting with the intent to harm, or with reckless abandonment as to whether the statement is true or false.    The Sullivan case is highly relevant to a discussion of freedom of expression in the Inter-American system  because the doctrine established in that case with respect to the permissible limits of defamation laws as they apply to suits brought by public officials in defense of their honor and reputation has been emulated in the jurisprudence of the Inter-American Human Rights Court in applying the American Human Rights Convention.

Another case worthy of mention is Cohen v. California, 403 U.S. 15 (1971).   In that case, plaintiff Cohen challenged the constitutionality of a California Statute prohibiting willful disruption of the peace by “offensive misconduct” under which he had been convicted of a misdemeanor for wearing a jacket in the halls of the Court House that had the words “Fuck the Draft” stenciled on the backside.   The supreme Court held that the statue, as applied to Cohen, violated Cohen’s right to freedom of expression, and vacated the conviction.   Notwithstanding California’s argument that the statute limited “conduct,” not “content, the Court  concluded that the statute, as so applied, restricted the content of the message Cohen intended to convey with his jacket.  It then proceeded to analyze whether the State of California had shown it had a compelling state interest in punishing Cohen for the content of his message.

The court reviewed its own jurisprudence and recounted that government has a compelling state interest in protecting the public from obscenity (child pornography, for instance)and from speech which immediately gives rise to individual or group violence against human life and property.   But the facts in this case, concluded the Tribunal, showed that Cohen’s jacket neither was obscene nor provoked anyone to violence.    For that reason, the California could not sustain its position that it had a compelling state interest in banning Cohen’s message.   The court also suggested that even if the “offensive misconduct” statute was to be viewed more as limiting the time and place where Cohen could publish his message – that is as prohibiting unsavory speech in the courthouse – it could still not be sustained.  The reason was that it prohibited “offensive misconduct” in all public places in the state, not just the courthouse, and was therefore overbroad and not sufficiently tailored to achieve its objective without unduly infringing upon freedom of expression.
 

Another significant case from the U.S Supreme Court is  Barnes v. Glen Theatre, 501  U.S. 560 (1991).   The plaintiff in Barnes, a striptease dancer challenged an Indiana statute which banned public nudity.   She claimed that the application of the statute to shut down the place of business where she danced, the Glen Theatre, restricted her ability to express herself fully through nude dancing.   The Court asked whether the law was directed at limiting the content of the plaintiff’s message or her conduct.   It concluded it primarily intended to limit conduct ,and then went on to determine whether the state of Indiana had met its burden of showing that it had an important state interest.   It concluded that the laws was one designed and promoting public morality and that such an interest was indeed important.   As to whether the statute was sufficiently narrowly tailored to achieve the State’s interest while still allowing for a maximum of expression, the Court concluded that it was.   It reached its conclusion based on the fact that the statute was “carefully tailored” to allow the persons in public to show must of their flesh, provided minimal clothing was used so as not to expose the dancer’s most intimate privates.

It becomes evident from these cases that in their adjudication of disputes involving freedom of expression, courts are called upon to balance carefully the right of freedom of expression against other significant governmental interests and citizen rights.   In that balancing exercise, there is a strong bias towards freedom of expression due to the universal recognition of its vital importance to democracy.    The remainder of this discussion focuses on how the balance has been achieved in the Inter-American Human Rights System and the institutions charged with achieving it.
III.  LEGAL INSTRUMENTS WITHIN THE INTER-AMERICAN 

HUMAN RIGHTS SYSTEM

A.  The OAS Charter

An international multilateral treaty, the OAS Charter reflects the strong commitment of the OAS Member States to promoting and sustaining representative democracy in the region.    Insofar as freedom of expression is an “essential component” for democracy, the commitment to democracy is also a commitment to the right of freedom of expression.
   First adopted in 1948, the Charter has been amended four times since.

The third paragraph of the Charter’s Preamble states that “representative democracy is an indispensable condition for the stability, peace, and development of the region.”   Article 2 lists as among the “essential purposes” of the OAS “to promote and consolidate representative democracy, with due respect for the principle of nonintervention” and “to eradicate extreme poverty, which constitutes an obstacle to full democratic development of the peoples of the hemisphere.”    Article 3 includes as one of the several principles reaffirmed by the OAS as:  “The solidarity of the American States and aims which are sought through it require the political organization of those States on the basis of their effective exercise of representative democracy.”   
 B.
Declaration of Rights and Duties of Man

Adopted at the same inter-American conference in 1948 in which the OAS Member States created the modern OAS and approved the OAS Charter, the American Declaration of Rights and Duties of Man (“Declaration”) antedates the more well known UN Universal Declaration on human rights by some six months.    The Declaration is not a treaty and does not have the same binding force as a treaty under international law.  Nonetheless, the Inter-American Human Rights Court and the Inter-American Human Rights Commission have held those Member States that are not State Parties to the Inter-American Human Rights Commission accountable for complying with the Declaration’s terms.   

The Declaration recognizes two rights which often must be balanced against each other, particularly in state efforts to penalize and create civil liability for defamation.   One is freedom of expression, and in that regard Article IV of the Declaration states “Every person has the right to freedom of investigation, of opinion, and of the expression and dissemination of ideas, by any medium whatsoever.”   The other is the right to privacy, honor, and reputation.   Article V of the Convention states:  “Every person has the right to the protection of the law against abusive attacks upon his honor, his reputation, and his private and family life.

C.
American Human Rights Convention

Although the OAS member states adopted the American Human Rights Convention in 1969, it did not enter into force until some nine years later in 1978.   Only twenty-four of the 35 OAS member states are state parties to the Convention.  Indeed, two of the largest players in the inter-American system, Canada and the United States, plus most of the Caribbean OAS members have not ratified the Convention.   As a result, some have referred to the Inter-American Convention as “the Latin American Convention.”


1.  General Provisions for Implementation and Interpretation

Before moving directly to a discussion of the substantive dimensions of Freedom of Expression as a human right under the Convention, it is useful to highlight the provisions in the Convention which obligate the state parties to respect that right and the general provisions which apply to interpreting and respecting the right of freedom of expression.


Article 1 of the Convention obligates the state parties to respect and “ensure the free exercise of”  the twenty-six substantive rights defined in the Convention, of which Freedom of Expression is one.  Together with Article 2 it binds those states, to guaranty to all persons within their territory the full and free use of those rights, and to adopt internal legislation, including constitutional reform, if necessary to implement the recognition and free exercise of those rights.


Article 32 recognizes that the rights in the Convention are not absolute rights and that, under certain circumstances, they may be limited by state action.   Specifically it states that some rights may be compromised by efforts to protect others.   It also establishes that governments may impose limitations on rights in the interest of public security and the exigencies of “general welfare, in a democratic society.”
   Similarly, Article 30 affirmatively permits states to limit those rights, as long as the limitations are enacted in the general interest and, as required under universally accepted notions of due process, consistent with their stated purpose.

Finally, article 29 sets out four rules for applying and interpreting the Convention. Those rules require the state parties, and in particular, their courts, to interpret the scope of some rights in such a way so as not to limit rights derived from representative democracy – e.g., freedom of expression.  They also require that the rights not be applied in any way that restricts the rights guaranteed under the Declaration.   Specifically, Article 29 states:

Article 29. Restrictions Regarding Interpretation
No provision of this Convention shall be interpreted as:

a. permitting any State Party, group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein;

b. restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party;

c. precluding other rights or guarantees that are inherent in the human personality or derived from representative democracy as a form of government; or

d. excluding or limiting the effect that the American Declaration of the Rights and Duties of Man and other international acts of the same nature may have.


The clear message imparted by articles 29, 30, and 32, is that there are a number of reasons a state party can advance to justify any actions it might take in limiting the rights recognized under the Convention.   They include the need to restrict one right for the purpose of giving recognition and protection to other rights.   What is obvious is that there is a pecking order of rights.   Some are more precious than others, and they include those rights associated with freedom which advance the general interests of democratic society.  Those rights that are integral to democracy, like freedom of expression, have a preference over other rights in the balancing of competing interests courts must consider in adjudicating adverse claims against state parties accused of not protecting or of restricting the free exercise  of those rights.

2.
The Scope of Freedom of Expression as a Substantive Right
Article 13 of the Convention establishes and defines the right to freedom of expression, as well as its limitations.   It consists of five separate sections.  The first, defines the basic elements of freedom of expression; the remaining sections, in general, outline the conditions under which freedom of expression may be limited.
  
Section 1 states:

Article 13. Freedom of Thought and Expression
1. Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice.

As the plain meaning of Section 1 states, the right of freedom of expression includes not only the right to transmit information and ideas of all kinds, but also the right to seek and receive information and ideas from others.  The Court, in its jurisprudence has referred to the right to impart information and ideas as an individual right and the right to seek and receive it as a collective right of all citizens in a free democratic society.
   Freedom of expression is not just limited to the expression of political ideas.  Rather it covers “ideas of all kinds.”   That includes art and all other intellectual property.  The right to seek and receive government held information pertains to the relationship between a citizen and his/her government and is essential to assure governmental accountability and transparency.  A number of the states have adopted freedom of information statutes, pursuant to their obligation under Article 2 of the Convention to adopt implementing legislation to protect the rights guaranteed under the Convention.
  More must do the same.
Section 2, in conjunction with Section 4, expressly prohibits all forms of state censorship except censorship of entertainment for the purpose of protecting children and adolescents from pornography.  Those Sections state:
2. The exercise of the right provided for in the foregoing paragraph shall not be subject to prior censorship but shall be subject to subsequent imposition of liability, which shall be expressly established by law to the extent necessary to ensure:


 a. respect for the rights or reputations of others; or

  b. the protection of national security, public order, or public health or morals.

4. Notwithstanding the provisions of paragraph 2 above, public entertainment may be subject by law to prior censorship for the sole purpose of regulating access to them for the moral protection of childhood and adolescence.

Censorship is generally conceived of as any process by which a government reviews information and ideas prior to their publication and dissemination for the purpose of preventing the publication and distribution of all or any part of that information and those ideas.    Although Section 2 prohibits censorship in general, it does permit, under limited conditions, the imposition of laws which penalize or establish civil liability for certain kinds of communications after they have been published.   Those kinds of laws may, however, have the same net effect as censorship because they operate as self-imposed limitations on the authors of ideas.  They are often referred to as “prior restraints”.   Prior restraints can chill the free flow of information in a democratic society.   An example of a prior restraints is the Alabama defamation law struck down by the United States Supreme Court in the Sullivan case.
Section 2 expressly permits restraints on freedom of expression, provided, however, that they are “expressly established by way of law” and that the are “necessary” to ensure respect for other human rights, like the right to reputation, or to protect national security, public order, public health, and morals.   The list of specific other rights and other interests established in Section 2 of Article 13 that might, under special circumstances, justify the restriction of freedom of expression are mentioned in other parts of the Convention.   For Example, Article 11 of the Convention establishes a right to privacy, which includes rights to honor and dignity and right not to have private information freely disclosed.   It states:
Article 11. Right to Privacy
1. Everyone has the right to have his honor respected and his dignity recognized.

2. No one may be the object of arbitrary or abusive interference with his private life, his family, his home, or his correspondence, or of unlawful attacks on his honor or reputation.

Similarly, as already noted, Article 32 of the Convention provides that “The rights of each person are limited by the rights of others, by the security of all, and by the just demands of the general welfare, in a democratic society.”   National security, public order, public health, and morals, as mentioned in Section 2 of Article 13 as permissible bases for adopting laws to limit freedom of expression, all fall within the concepts of “security” and “general welfare” mentioned in Article 32. 
Borrowing from both the jurisprudence of both  the U.S Supreme Court and the European Court of Human Rights (“EU Court”) in the Sunday Times Case, Judgment No. 26 *1979), the Inter-American Court of Human Rights has taken a very restrictive view of a government’s authority to limit freedom of expression.   In fact, it has construed the words “necessary to ensure” in Section 2 as requiring a government to demonstrate that it has a “compelling state interest” in adopting any such restriction in its laws and that it has used “the least restrictive means” – that is, the means which compared to all other feasible alternatives for obtaining the compelling state interest, is least restrictive of freedom of expression.  Accordingly, the Court has struck down laws requiring the licensing of journalists as unduly restrictive of the free flow of information, not sustainable as a compelling state interest, and not the least restrictive means for obtaining the state’s interest in responsible and ethical journalism.
  Following the recommendation of the Commission, the Court has held that the so called “desacato” laws once in force in many Latin American states – laws criminalizing public criticism of public officials – are disproportionately restrictive of freedom of speech when balanced against their purpose of protecting the honor of those officials, and are they are therefore inconsistent with Article 13 of the Convention.

The Court has also held that state parties to the Convention are obligated to guarantee freedom of expression, which is much more than just refraining  from taking measures to restrict it.
   To comply with  that obligation, they must assure that private groups, like trade associations, private businesses, unions, guilds, and other organizations do not engage in activities which restricts freedom of expression.   Such measures could include adopting and enforcing anti-trust laws and licensing laws which prevent monopolization of the media by any single person, group, or interest.

Section 3 of the Convention recognizes that in addition to censorship and laws which directly seek to prohibit certain kinds of speech, Governments that seek to limit freedom of expression have a number of other “indirect” means at their disposal.   They include distributing licenses only to television and radio broadcasters who do not criticize the government, taxing or limiting the importation of newsprint, or restricting the importation of broadcast equipment and technology, particularly as applied to those who are critical of the government, powerbrokers, and mainstream thought.   The purpose of Section 3 is to prevent and prohibit Governments from using those “indirect” means.   it states:

3.  The right of expression may not be restricted by indirect methods or means such as the abuse of government or private controls over newsprint, radio broadcasting frequencies, or equipment used in the dissemination of information, or by any other means tending to impede the communication and circulation of ideas and opinions.

Unlike Article 10 of the European Convention and Article 19 of the Covenant, Article 13 of the Convention includes an affirmative duty of the state parties to punish certain kinds of speech pernicious to a democratic society.  In that regard, Section 5 of Article 13 states:
5. Any propaganda for war and any advocacy of national, racial, or religious hatred that constitute incitements to lawless violence or to any other similar action against any person or group of persons on any grounds including those of race, color, religion, language, or national origin shall be considered as offenses punishable by law.

The message here is that even in a democratic society which places the highest premium on freedom of speech, there is zero tolerance for speech that promotes hate and prompts others to take violent action against others based on the race, color, religion, language, or national origin.

It would be remiss in discussing freedom of expression under the Convention not to mention the right of reply under Article 14.   It states:
Article 14. Right of Reply
1. Anyone injured by inaccurate or offensive statements or ideas disseminated to the public in general by a legally regulated medium of communication has the right to reply or to make a correction using the same communications outlet, under such conditions as the law may establish.

2. The correction or reply shall not in any case remit other legal liabilities that may have been incurred.

3. For the effective protection of honor and reputation, every publisher, and every newspaper, motion picture, radio, and television company, shall have a person responsible who is not protected by immunities or special privileges.


The inclusion of this right in the Convention, which is not expressly stated in the European Convention and the United Nations Covenant, is an effort to introduce balance into the use of the media for the expression of ideas.   It attempts to level the playing field so that those who have easy access or even control over the major media cannot entirely dominate the marketplace of ideas or harm with impunity those people and organizations with less access.    To that end, it requires that any media outlet that injures a person by its false and offensive statements provide an opportunity to the injured person to respond to or correct those statements by way of the same media outlet.   But that is not enough, in addition to the right to respond, persons injured by the media shall have a right to whatever other legal remedies exist, including, for example, recovery of damages under a proper defamation statute.  The right to reply and the right to seek damages are two separate rights.  Neither is exclusive of the other.    

So far, there has not been much litigation surrounding the right of reply.  The Inter-American Court of Human Rights suggested in its Advisory Opinion OC-7/85 (1986) that states may have to pass legislation regulating the right to reply and sanctioning those media institutions that fail to comply with it,   Some commentators have suggested that the right of reply might have the unintended affect of chilling free speech because media may refrain from publishing controversial news stories if they are forced to bear the cost of printing or broadcasting replies from all those who claim to have been injured by them.

D.  The Democratic Charter
   
As part of a renewed commitment to strengthening democracy in the Americas, the 2001 Summit of Presidents and Heads of Government of the Americas held in Quebec City charged the OAS with promulgating a Democratic Charter.   The resulting document was approved by a Special General Assembly of the OAS held in Lima on September 11th of that year.    It declares the right to democratic governance to be a human right; sets out a consensual definition of democratic governance and its essential elements; establishes a mechanism for helping fragile democracies strengthen their democratic institutions, and provides for sanctions against those governments which suffer and fail to rectify “an unconstitutional interruption of the democratic order.”

Article 4 of the Democratic Charter defines the “essential components” for the exercise of democracy.  Among those elements are “freedom of expression and freedom of the press.”  Under Article 21 of the Democratic Charter, the General Assembly, by a two thirds vote of its members, may suspend the participation of a member state from OAS activities where that member state has suffered an unconstitutional interruption of the democratic order and efforts to restore that order have failed.   Inasmuch as freedom of expression is an essential component of democracy, the failure of an OAS member state government to recognize and protect that right could be construed as an unconstitutional interruption of the democratic order and give grounds to the sanction of suspension.
E.  The Principles of Freedom of Expression

At its 108th Session in 2000, the Inter-American Human Rights Commission approved a document entitled “Principles of Freedom of Expression.”   Prepared for the Commission’s approval by the Special Rapporteur for Freedom Expression of the Commission’s secretariat, the Principles of Freedom of Expression (“Principles”) are a summary of doctrine gleaned from the jurisprudence of the Commission and the Inter-American Human Rights Court with respect to Article 13 of the Convention.   There are thirteen principles in all, and they tend to flesh out the skeletal text of Article 13 of the Convention.  Their purpose is to guide governments in their efforts to provide appropriate protection to the right of freedom of expression.

Space and time limitations mitigate against a discussion of all thirteen of the principles in this presentation.   Some of the more significant ones are as follows:


7.  Prior conditioning of expressions, such as truthfulness, timeliness or impartiality is incompatible with the right to freedom of expression recognized in international instruments.


9.  The murder, kidnapping, intimidation of and-or threats to social communicators . . . strongly restrict freedom of expression.  It is the duty of the state to prevent and investigate such occurrences, to punish their perpetrators and to ensure that victims receive due compensation.

10.  Privacy laws should not inhibit or restrict investigation and dissemination of information of public interest.   The protection of a person’s reputation should only be guaranteed through civil sanctions in those cases in which the person offended is a public official, a public person, or a private person who has voluntarily become involved in matters of public interest.  In addition, in those cases, it must be proven that in disseminating the news, the social communicator has the specific intent to inflict harm, was fully aware that false news was disseminated, or acted with gross negligence in efforts to determine the truth or falsity of such news.


11.  Public officials are subject to greater scrutiny by society.  Laws that penalize offensive expressions directed at public officials, generally known as “desacato laws,” restrict freedom of expression and the right to information.


12.  Monopolies or oligopolies in the ownership and control of the communication media must be subject to anti-trust laws, as they conspire against democracy by limiting the plurality and diversity which ensure the full exercise of people’s right to information.  In no case should such laws apply exclusively to the media.  The concession of radio and television broadcast frequencies should take into account democratic criteria that provide equal opportunity of access for all individuals.


13.  The exercise power and the use of public funds by the state, the granting of customs duty privileges, the arbitrary and discriminatory placement of official advertising and government loans; the concession of ratio and television broadcast frequencies, among others, with the intent to put pressure on and punish or reward and provide privileges to social communicators and communications media because of the opinion they express threaten freedom of expression, and must be explicitly prohibited by law.  The means of communication have the right to carry out their role in an independent manner.  Direct or indirect pressures exerted upon journalists or other social communicators to stifle the dissemination of information are incompatible with freedom of expression.

F.  OAS General Assembly Resolutions

The OAS General Assembly is the supreme organ of the Organization of American States.   In that capacity, it receives the annual reports of both the Inter-American Court and the Commission, and it provides general policy support and guidance to those two OAS organs.   The General Assembly holds one regular meeting each year and occasionally meets in special session to take urgent decision which cannot be postponed until the regular annual meeting.


In recent years, the General Assembly has given higher recognition to the importance of freedom of expression in the hemisphere by adopting annual Resolution on that issue.   For example, at its 2007 meeting in Panama, the General Assembly passed a resolution on access to governmental information urging member states to adopt the necessary laws and regulatory schemes necessary for protecting the right to receive and access government held information; encouraging civil society and the Office of the Special Rapporteur to cooperate wit the member states in that effort, and assigning tasks to the Inter-American Juridical Committee, the Department of International Law, and the Permanent Council designed to provide technical assistance and support to member states in drafting legislation to promote and facilitate access to public information.


That same meeting, the General Assembly adopted another entire resolution on freedom of expression.
  That Resolution urged the OAS Member States to take affirmative action to foster “a more pluralistic approach” to the disseminating information  by promoting diversity in ownership of the media.   It also urged them to decriminalize defamation and to abolish, in particular, the “desacato” laws which penalize defamatory communications directed at public officials in many countries.    But that was not all.  The General Assembly also adopted a separate resolution on the “Right to the Truth.”
 That resolution encouraged member states to disseminate and make public the findings and recommendations of truth and reconciliation commissions,  encouraged states that had reason to establish those commission to do so, and encouraged the Inter-American Human Rights Commission to provide technical cooperation assistance to states in respecting the right to truth. 

The Resolution of the OAS General Assembly do not have the same legal force as treaty obligations.   Nonetheless, they are part of the continuing effort of  the OAS to keep human rights issues like freedom of expression foremost in the public conscience of its members. 

IV.  MECHANISMS FOR THE ENFORCEMENT OF FREEDOM OF EXPRESSION AS A HUMAN RIGHT

A.  National Mechanisms

As provided under general principles of international law and as expressly stated in Articles 1 and 2 of the Convention, the member states have the obligation to observe, promote and protect the human rights established in the Convention through the adoption of the appropriate national laws, including constitutional reform if necessary.    Under ideal circumstances, that means that:  (i) the legislative or constitutional assembly in each state, as the case may be, shall adapt the statutory provisions necessary for that purpose; (ii) the local judicial system will adjudicate cases claiming violations of human rights in accordance with those provisions and the convention; and (iii) whatever authority has jurisdiction over the enforcement of judgments, the executive or judicial, as the case may be, will execute and enforce the judgments.   When the national mechanisms fail because the appropriate domestic legislation has not been adapted, or because the courts fail to enforce the international standard which the state party is obligated to implement under the Convention, or because the executive authority fails to comply with or otherwise execute the judgment, the international mechanisms under the convention come into play.
B.  International Inter-American Mechanisms

The primary international mechanisms responsible for seeing that the provisions in the Convention guaranteeing freedom of expression are observed in the OAS member states are the Inter-American Human Rights Commission and the Inter-American Human Rights Court, as recognized in Part II of the Convention.   But both the Office of the Special Rapporteur for Freedom of Expression and the OAS General Assembly are important players in this arena as well.

1.  The Inter-American Human Rights Commission

As stated in Article 41 of the Convention, the purpose of the Commission is to promote respect for and the defense of human rights.    It achieves its purpose by conducting studies and publishing reports on the status of human rights and compliance with the Convention in the OAS member states; by making recommendations to the countries for improving their efforts to promote and protect human rights; by reviewing human rights claims with a view towards reaching a “friendly settlement” between the defendant member state; by adjudicating the merits of cases where the friendly settlement cannot be reached; and if the defendant fails to accept the result,  by prosecuting before the International Human Rights Court those cases which it finds meritorious.  The Commission also publishes an lengthy annual report for the General Assembly covering the wide range of all its activities.   The Commission’s judgments are only “recommendations” to the member states for rectifying the alleged violation of human rights under the Convention.  They do not have the status of a final binding judicial order.

The Commission is made up of seven commissioners elected by the OAS General Assembly, each for a renewable four-year term.   It is supported by a Secretariat which is part of the OAS General Secretariat in Washington, D.C.  In any given year, the Commission receives between 1000 and 1500 petitions.   The petitioners may include groups and non-governmental organizations, as well as individuals.   All petitioners must show as a condition of admissibility that they have exhausted all available domestic remedies at law prior to presenting their claim to the Commission.
2.  The Inter-American Human Rights Court

The Court is comprised of seven judges, each elected by the state parties to the Convention for a six year one-time renewable term.   The court has jurisdiction to adjudicate only  cases brought by a State, or by the Commission, on behalf of an alleged victim.   Like the Commission, the Court presents a detailed annual report to the OAS General Assembly containing its judgments.  

The headquarters of the Court is in San Jose, Costa Rica.   Although its Secretary and other staff are appointed by the OAS Secretary General, upon the recommendation of the Judges, they are not staff members of the General Secretariat.  Like the Commission, its regular budget is contained in the Regular Fund Budget approved by the OAS General Assembly each year.


Under Article 68 of the Convention, the Court’s judgments are binding upon the State Parties.   In those cases in which the Court finds for the petitioner, it will usually require the state to take remedial legislative measures, pay an indemnity to the victim, and make such other specific restitution as may be merited.  Nonetheless, there is no mechanism for enforcement of those judgments.  Compliance is reasonably good on the payment of indemnities but less uniform when the judgment requires legislative or constitutional modifications.   The only sanction against a defendant state party for lack of compliance is the international embarrassment it may cause.
At the request of any OAS Member State, the Court has jurisdiction to issue advisory opinions on questions of human rights.  That jurisdiction not only covers questions of international human rights law under the Convention and other international human rights instruments, but it also covers questions pertaining to the compatibility of the requesting state’s domestic legislation with the requirements of the Convention.

3.  The OAS General Assembly

As already discussed, the General Assembly promotes freedom of expression and the observance of other human rights through its annual resolutions.   Equally important, it has the potential, by way of Article 21 of the Democratic Charter, of sanctioning a human rights violator when the rights violated are among those essential for democracy – like, for instance, the right to freedom of expression.  That sanction is the suspension of the state’s right to participate in the OAS under Article 21 of the Democratic Charter.
4.  Special Rapporteur for Freedom of Expression

The Inter-American Commission on Human Rights created the Office of the Special Rapporteur for Freedom of Expression in 1997.   Its purpose is to promote the concept of freedom of expression and monitor compliance by the OAS member states with the provisions of the Convention and Declaration which require them to observe, respect, and protect  freedom of expression.


The Office of Special Rapporteur undertakes each year extensive reporting on the situation of the press, the plight of journalists, and other aspects of freedom of expression in each country of the hemisphere.  Through its reporting, it keeps the OAS member states and members of the commission informed of new developments and issues.   The reporting includes regular quarterly reports, periodic press releases, and an entire volume of the Commission’s annual Report devoted exclusively to freedom of expression.    The Office maintains an extensive webpage dedicated to informing the public of its activities and the status of freedom of expression In the hemisphere.
   It is an enforcement mechanism insofar as its reports on the status of freedom of expression in the member states, in some cases, serves to embarrass them into taking remedial action.

V.  MAJOR CASES BEFORE THE COURT
A.   Defamation

1.  Herrera Ulloa v. Costa Rica  (July 2004).  


The victims, Costa Rican journalist Herrera Ulloa and one of Costa Rica’s most important newspapers, la Nación brought an action before the Commission claiming that Costa Rica had denied them of their right to freedom of expression and the due process rights of appeal and adjudication by impartial justices under the Convention.   This discussion is limited to the freedom of expression aspects of the case.   This is essentially the Court’s equivalent of New York Times v. Sullivan, the seminal United States Supreme Court defamation case discussed earlier.


Based on information published by several Belgian newspapers, Herrera Ulloa published in la Nación a series of articles about the alleged corrupt practices of a Costa Rican diplomat representing Costa Rica in the International Atomic Energy  Agency in Vienna.  The diplomat successfully sued the Belgian newspapers for defamation and they retracted the articles.  He then sued Herrera Ulloa and la Nación in Costa Rica under Costa Rica’s criminal defamation statute.   

The Costa Rican criminal defamation statue then in force provided that the only defense to defamation was the truth of the defamatory statement, and it placed the burden of proving that truth on the defendant.   That statute charged the defendant with the burden of proving that truth.   The court of the first instance found that Herrera Ulloa had not met that burden because he was not able to show that the alleged facts published about the diplomat in the Belgian papers were true.  He had only proved that questions had been raised.    It found Herrera Ulloa and la Nacion guilty of violating the statute.  It ordered Herrera Ulloa to pay a $1500 fine and both Herrera and la Nación to pay jointly and severally to the plaintiff moral damages in the amount of US$300,000 and personal damages in the amount of $19,000.   Moreover, it ordered that  Herrera Ulloa be inscribed in the Judiciary’s List of Convicted Felons and to publish a copy of the order in la Nación.   It also ordered la Nación to take down from its Webpage the link between the diplomat’s name and the articles and to provide a link on that page from the articles to the operative part of the judgment.   The Costa Rica Court of Cassation, under a very limited regime of review, sustained the judgment.   

La Nación and Herrera Ulloa appealed to the Human Rights Commission.   A friendly settlement could not be reached, and after the Commission, after reviewing the merits recommended that Costa Rica vacate the judgment and take other remedial measures.  When Costa Rica failed to respond, the Commission brought the case on behalf of the victims to the Court.

The Court agreed with the Commission that Costa Rica had violated the victims right to freedom of expression.  Based on Article 13, the jurisprudence of the European Human Rights Court on Article 10 of the European Convention, and its own prior interpretation of Article 13 in Advisory Opinion No. SC-05 (1985), the Court held that that the Costa Rica defamation statute was incompatible with the convention because it placed the burden of proving truth as a defense on the defendant when the plaintiff is a public official.   Specifically, it stated:

The effect of the standard of proof required in the judgment [of the Costa Rican court] is to restrict freedom of expression in a manner incompatible with Article 13 of the American Convention, as it has a deterrent chilling and inhibiting effect on all those who those who practice journalism.  This in turn obstructs public debate on issues of interest to society.

The Court also noted that the need to protect the honor of public officials or public figures was not to be discounted.   Nonetheless, it concluded that when balanced against the public interest in having information about those officials so as to be able to hold them accountable in a democratic society, the right to that information was to be given greater weight.  It observed that “those individuals who have an influence on matters of public interest have laid themselves open voluntarily to a more intense public scrutiny . . . .”  Thus,  concluded the Court, statements against and about public officials must be given “greater latitude.”    

The Court ordered Costa Rica to pay to Mr. Herrera Ulloa US$20,000 in non-pecuniary damages and another US$10,000 in attorneys fees.  It also ordered Costa Rica to vacate the judgments and orders of the Costa Rican courts against Mr. Herrera Ulloa and la Nación.  It further ordered Costa Rica to change its laws and their application so as to “respect and ensure the right of freedom of thought and expression, in the terms of Article 13 of the American Convention and the present judgment.”

2.  Ricardo Canese v. Paraguay (August 2004)


Canese was an engineer and political candidate in the 1993 Paraguayan elections who accused opposition presidential candidate end eventual victor Wosmosy of corrupt practices in connection with the Itaipu dam project – one of the largest public works projects in the Americas at that time.   Wosmosy had been president of the board of directors of CONEMPA, the principal Paraguayan construction company involved in the project.   Canese accused CONEMPA of making kickbacks to Alfredo Stroessner, the Dictator of Paraguay during much of the planning and construction of the dam.


Members of the CONEMPA board brought charges against Canese for civil and criminal defamation.   The lower court convicted him and sentenced him to four years in jail.   Upon a petition for review, the sentence was reduced to two years.   The jail sentence was stayed on appeal, but Canese spent the next eight years labeled as a criminal and was prohibited from leaving the country while he pursued his appeal at various levels.   During the period, he lost his job due to his having been labeled as a criminal and not being able to leave the country.  In 2001, based in part on a change in the Paraguayan law which decriminalized the defamation, an appellate court vacated the prior judgment against Canese.   While his appeal was pending, Canese had filed a Complaint with the Commission claiming a violation of his right to freedom of expression under the Commission.   Efforts by the Commission to obtain relief from Paraguay by way of friendly settlement negotiations or its recommendations after reviewing the merits resulted in the Commission’s decision to take the claim to the court.   It took six years from the date the claim entered the Commission to the date of the issuance of the Court’s judgment in this case.


The Inter-American Court of Human Rights held that the State of Paraguay had violated Canese’s right to freedom of expression.   Specifically, it found that the nature of the criminal proceeding brought against Canese, the subsequent sentence which branded him a criminal for eight years until it was repealed, and the eight year restriction on his leaving the country “constitute a unnecessary and excessive punishment for the statements that the alleged victim made in the context of the electoral campaign concerning another candidate to the presidency of the Republic on matters of public interest.”   Those measures, it added, “limited the open debate on topics of public interest or concern and restricted Mr Canese’s exercise of freedom of thought and expression to emit his opinions for the remainder of the electoral campaign.


The Court found that the State had failed to show it had a compelling state interest in protecting Mr. Wosmosy and CONEMPA from Canese’s critical commentary.   It stated:  “There was no imperative social interest that justified the punitive measure because the freedom of thought and expression of the alleged victim was restricted disproportionately without taking into consideration that his statements referred to matters of public interest.   In a democratic society, the foregoing constitutes an excessive restriction or limitation of the right to freedom of thought and expression of Ricardo Canese incompatible with Article 13 of the American Convention.”


In reaching its conclusion, the Court cited liberally from judgments of the European Court, the United Nations Human Rights Commission, and the African Commission on Human and Peoples’ Rights.
  It noted that freedom of thought and expression was particularly important to democracy during elections, which was when Canese made his statements and the criminal charges were brought.

Reiterating its prior jurisprudence from the Advisory Opinion SC-05 and Herrera Ulloa, it emphasized once more that freedom of expression is not an absolute right and under paragraph 2 of Article 13, it may be restricted,  Nonetheless, it cautioned, such restrictions “should in no way limit more than strictly necessary the full scope of freedom of expression and become a direct or indirect means of prior censorship.   For the restrictions to be sustained, the State must show that they are necessary to achieve a compelling state interest which outweighs the social need for full enjoyment of freedom of expression and do not limit freedom more than what is strictly necessary to achieve that interest.”

The Court went on to suggest that the right to respect the honor and reputation of public officials was a compelling state interest under Article 11 of the convention, but that the interest in holding public officials and other public figures accountable in democratic society required that the protections given to the honor and reputation of those public officials and figures be substantially less then that accorded private individuals.  The use of criminal statutes to punish possible defamation of public figures, as had been done in the case of Canese was thus inappropriate, it concluded, because it gave more protection than was needed by public officials at the risk of chilling the very dialogue necessary for sustaining the democratic process.

The Court did not have to vacate the prior judgments inasmuch as that had already been done by the Paraguayan Supreme Court.   It refused to award pecuniary damages based on the lack of sufficient evidence to compute those damages.  Nonetheless, it awarded Canese US $35,000 with interest in non-economic damages for the pain, suffering and inconvenience he and his family had suffered due to his label as a criminal and the restriction on his right to leave the country, and it awarded him another US5,500 in attorneys fees, with interest.   Finally, it ordered the Government to publish the findings of fact and operative paragraphs of the Court’s judgment in the Official Gazette.

B.  Censorship

1.  The Last Temptation of Christ Case, Bustos et al. v. Chile (February 2001)


The Chilean Constitution provided for the establishment of a system of censorship for movies, and the Cinematographic Classification Council (“CCC”) was established by law in 1974 for that purpose.   In 1988, the Council rated the movie “Last Temptation of Christ” as suitable for viewers over 18 only.   Shortly thereafter, a group of citizens petitioned the courts to overturn the rating and ban the movie altogether, largely due to what was believed to be an unfavorable depiction of Jesus.   The court agreed, and although several leaders of interest groups in favor of the showing appealed claiming the Supreme Court judgment and Chilean system of censorship was inconsistent with Article 13 of the Convention, the Chilean Supreme Court upheld the lower court ruling.


In 1997, Bustos and others presented a petition before the Inter-American Human Rights Commission claiming that Chile, by virtue of the Supreme Court and lower court judgments and its Constitution which permitted those rulings, was in violation of Article 13 of the Convention.   In the meantime, Chile was in the process of Constitutional Reform, including an effort to eliminate the censorship system, but the reform had not yet been implemented.   Friendly settlement was thus not feasible, and  neither was Chile’s immediate compliance with the Commission’s recommendations.  Thus, the Commission brought the case to the Court seeking an order for Chile to change its Constitution and other public laws which had permitted the illegal censorship in this case and compensating the plaintiffs for the resources they had expended in litigating the case.


The Court readily agreed that the Chilean system of censorship established under the Constitution and implementing legislation violated Section 2 of Article 13.  Moreover, it concluded that Chile had breached its obligation under Articles 1 and 2 of the Convention and general principles of international law to adjust its laws to implement and be consistent with the Convention.   It ordered Chile to continue with its measures to modify its laws so as to eliminate the offending censorship provisions and to pay the victims US$4,290 in attorneys fees and costs.

2.  Palamara Iribarne v. Chile (November 2005)


Mr. Palamara Iribarne (“Iribarne”), a civilian  employee of the Chilean Navy and  retired Naval Intelligence officer, wrote a book about naval intelligence on his own time.   There was a law which required Navy employees to seek permission to publish articles about the Navy from the Naval Commandant.   This was clearly a censorship provision.


Iribarne did not believe he had to comply with the statute because his product was a book, not an Article.   Nonetheless, he showed it to his immediate commanding officer who told him he thought there would be no problem with its publication.  Based on that officer’s reaction, Iribarne self financed the publication of 1000 volumes and some promotional pamphlets.   Officers further up the chain of command in the intelligence area learned of the book through the promotional literature and asked Iribarne for a copy.   After further review at the Commandant’s office, Iribarne received an order not to publish the book and to turn over all copies.  When he refused, naval personnel confiscated them from his printer and seized the remaining copies after searching his house.  They also destroyed the copies on his computer disk in his home.    

The Navy then charged him with disobedience of the law which required permission to publish and failure to turn over the copies of the book when asked to do so.   It further charged him with the crime of “desacato” – lack of respect for public authority – for disobeying an order from the prosecuting attorney to refrain from talking to the press about the book and the entire matter with the press while pending trial on the disobedience charges and for criticizing Chilean naval officials in several press conferences.    During the process, he spent ten days in jail.  He also was abruptly evicted from the Navy housing he occupied in Punta Arenas and his contract with the Navy was terminated.   The charges were prosecuted in military tribunals, and efforts to remove the case to the civilian justice system failed.

Iribarne brought his case to the Commission in 1996.   It took almost eight years for the case  to work its way through the Commission.  There was no friendly settlement and Chile refused to accept the recommendations of the Commission, that had concluded that the government had violated Iribarne’s rights to freedom of expression under Article 13.   The Commission then took the case to the Court, which issued its Judgment a year and a half later.  

Like the Commission, the Court easily came to the conclusion that Chile had violated Iribarne’s right to freedom of expression.  The confiscation of the books and his computer hard disk constituted direct censorship.

The Court hypothesized that there were some instances when it would be appropriate for Government’s to restrict employees with knowledge of sensitive information learned on the job from publishing that information, but that this was not one of them.   By expert witnesses, Iribarne had proved that the information contained in his books and public statements was neither secret nor harmful to Chilean security.    Thus, the actions taken by the State could not be justified under Section 2 of Article 13 of the Convention as necessary to ensure the protection of national security.

   The Court also adopted as its own the position of the Commission that the infamous desacato law under which Iribarne had been convicted of criminal activities was entirely disproportionate for sanctioning any kind of public criticism of public officials.  Such laws, it held, constitute a prior restraint on the critical evaluation and exchange of information about public officials that is inconsistent with democratic society.   It then went on to evaluate Chile’s recent efforts to reform its desacato law, and concluded that they were insufficient.   Too many kinds of actions still were classified as desacato under the new law and many still carried with them criminal penalties.   It concluded that by not ridding itself of desacato laws and the censorship provisions still in its Military Code, Chile had failed to comply with its obligations under Article 1 and Article 2 of the Convention to conform its domestic legislation to the Convention.

As a result, the Commission awarded Iribarne US$30,000 in moral damages; US$4,000 for reimbursement of moving expenses he incurred when evicted from naval housing; US$8,400 for the anticipatory breach of his employment contract; US$4,000 for attorneys fees; and US$11,000 in lost income from the sale of his books.   It also urged Chile to continue with its efforts to conform its laws to the Convention, to vacate all the prior adverse judgments and the publication ban against Iribarne, and to publish the Court’s judgment.

3.  Indirect Restraints     Ivcher Bronstein v. Peru (February 2001)

In 1997, the Government of Peru revoked the citizenship of Ivcher Bronstein, a naturalized Peruvian of his Peruvian citizenship in order to effect his removal from the editorial board of one of Peru’s major television channels.   The Channel had been critical of the human rights record and ethics of Mr. Victor Montesinos, a high ranking and extremely controversial official in the Fujimori administration.    Under Peruvian law in force then, only Peruvian citizens were eligible to own television stations.   Bronstein owned 54% of the stock in this station.   When he lost his citizenship, he had to give up his majority interest and thus lost control of the Board of Directors and his influential position on the editorial Board.   The result was that the television station then fell into the hands of interests more friendly to the Government. 

The Case progressed rapidly through the Commission where no friendly settlement was reached and Peru failed to take the recommend action to reverse what it had done to Bronstein and duly compensate him.  Before the Court, Peru did not present a defense.   

The Court concluded that Peru’s decision to deprive Mr. Bronstein of his citizenship, and the process by which it was done and confirmed deprived him of a number of basic rights under the American Convention.  They included the right to nationality (Article 20), the right to judicial guarantees and due process (article 8), the right to private property (Article 21), the right to judicial protection (Article 25), and the right to Freedom of Expression (Article 13).   It also found that Peru had failed to comply with its obligations under Articles 1 and 2 of the Convention to conform its laws and practices to the Convention.

As for freedom of expression, the Court drew from its earlier jurisprudence to highlight the essential role that right plays for democracy.   Based on the testimony of the witnesses, it concluded that the evidence demonstrated that the Government removed Bronstein’s citizenship for one reason – to put an end to his control over editorial policy and his programming critical of the government.   After his removal, all the reporters who had worked on programs which featured critical commentary and investigative reporting on questionable governmental programs and activities were fired.   The Court held that the Governmental revocation of Bronstein’s citizenship “constituted an indirect means of restricting his freedom of expression, as well as that of the journalists who worked and conducted investigations” for that station.    By removing Bronstein from the station, the State restricted both dimensions of Freedom of expression:   Bronstein’s right to circulate news, ideas, and opinions; and the right of all Peruvians to receive them thereby “limiting their freedom to exercise political options and develop fully in a democratic society.”

The Court ordered Peru to take measures to restore Bronstein’s property and citizenship to him and to pay him US$70,000 in equitable damages.  It also ordered the State to take measures to punish those who were responsible for the violations cited in the judgment.


4.   Access to Governmental Information:   Claude Reyes v. Chile (Sept. 2006)

In 1998, Marcel Claude Reyes requested information from Chile’s Foreign Investment Committee on a deforestation project it was considering so that the environmental group he represented could evaluate the environmental impact of the project.   Some, but not all of the information was provided.   Efforts to obtain a court order compelling surrender of the information requested proved unsuccessful under Chilean law then in force.   Claude Reyes then filed a complaint with the Commission in December 1998 based on an alleged violation of the right to information as part of the right to freedom of expression under Section 1 of Article 13 of the Convention.   Efforts to reach a friendly settlement failed, and the Commission, after reviewing the case on the merits, found a violation of Claude Reyes’ rights under Article 13 and sent its recommendations for rectification to the Government of Chile.   When Chile failed to respond positively to those recommendations, the Commission presented the case to the Court.

Like the Commission, the Court found in favor of Claude Ryes.  It held that the right to “seek” and “receive” information under Section 1 of Article 13 extends to information controlled by the state, subject to the restrictions contained in the remaining sections of that Article.   Those restrictions, it went on to say, must be established at law so that they are not applied subject to the arbitrary and capricious decisions of administering officials.   It suggested that the any restrictions imposed under law would have to fall within the parameters established in Article 13 and its prior jurisprudence.  That is, they would have to be strictly necessary for ensuring a compelling state interests, like respect for other human rights, including privacy and honor, and the protection of national security, public order, public health or morals.    Moreover, the State would bear the burden of showing that the restriction on the release of information it imposed was the least restrictive of the right to receive state information when compared with all other alternatives available for achieving the government’s compelling interest.
In supporting  its position, the Court took into account a 2006 Resolution adopted by the OAS General Assembly in 2006 urging its member states to respect and promote the right to state information and to adopt laws which facilitate the exercise of that right.   It referred to that Resolution as representative of a “regional consensus” on this important right.  It also tied this right close to those essential elements of democracy enshrined in the Democratic Charter – transparency in government activities, probity, responsible public administration on the part of governments, and the exercise of the right and responsibility of all citizens to participate in decisions related to their own development.   Without free access to state information in the public interest, those essential ingredients of democracy cannot prosper.   It also mentioned efforts at the United Nations and at a more global level to endorse broader public access to state information to ensure good governance.
The Court concluded that the information requested by Claude Reyes was clearly in the public interest, and Chile had not met its burden of showing that its denial of the information requested was necessary to ensure a compelling state interest.   Chile had argued that the information, which related to financial statements of the Government in connection with the Project, would have prejudiced Chile´s image and its competitiveness for attracting investment as a developing country vis-à-vis others.

The Court went on to comment that notwithstanding the instant case, Chile had most recently made great strides towards changing its Constitution and its laws to permit broader access to state information consistent with the requirements of the Convention.  It urged Chile to continue in that direction so as to more fully comply with Articles 1 and 2 of the Convention.

In its Order, the Court awarded $10,000 in attorneys fees and costs to be divided evenly between Claude Reyes and his other two co-victims.   It also ordered the Chilean Government to publish the Judgment, to deliver to the victims the information they had requested, to adopt the legal measures necessary for full compliance with Article 13 of the Convention regarding access to information, and to train public officials on how to respond to requests for public information consistent with that Article.
VI.  CONCLUDING REMARKS


Since the end of the eighteenth century, the linkage between democracy freedom of expression in the Americas has been inextricable.   Over the last forty years or so, the American States, working at the international level through the OAS, have reached a consensus on the importance of freedom of expression on democracy and the limited extent to which governmental restrictions may be imposed with respect to that right.   They also have created an institutional infrastructure for monitoring the protection and respect for freedom of expression as an essential human right.   They have adopted Declarations, a binding treaty in the form of the American Convention, and numerous Resolutions within the OAS extolling the importance of freedom of expression for democracy and urging states to adopt measures consistent with the Convention.   Moreover, they have established the Inter-American Human Rights Court and the Commission to guide the OAS Member States in complying with Articles 13 and 14 of the Convention and to adjudicate individual cases brought by persons alleging injury due to denial of rights under those articles.   

In building this infrastructure for recognition and protection of freedom of expression, the American States have not limited themselves to the parochialism of the hemisphere.  Rather they have taken a wider world view and enriched their jurisprudence and ideas with material form the United Nations and the European Community.  References to the applicable UN Covenant, European Community Convention, and related international declarations, as well as the courts charged with enforcing them, are generously sprinkled throughout the jurisprudence of the Inter-American Human Rights Court and work of the Inter-American Human Rights Commission.

Notwithstanding those positive developments, countries have been slow in taking measures to conform their laws and practices to the requirements of Articles 13 and 14 of the Convention as required under Articles 1 and 2.   Most of the judgments discussed above have required the defendant states to take specific measures in that regard.   Some have made progress in certain areas.  But progress and compliance is necessarily slow, due to the inherent complexity of constitutional reform and legislation in this area.   Old practices die hard and there is often residual resistance among politicians wary of the full transparency and accountability in government that freedom of expression is intended to promote.   

To date, the Inter-American System has showed that it is not prepared to adopt and implement really painful sanctions against States that fail to comply with the Court’s judgments and the dictates of the Convention.   The major enforcement mechanisms are still the Court and Commission Annual Reports and the periodic reports on country compliance of the special Rapporteur on Freedom of Expression.   The prevailing theory is that those reports will embarrass delinquent states into complying with outstanding Court orders and the applicable provisions of the Convention.   Sometimes they do   Although this is less than what is required for assuring an optimal level of compliance, there are no signs of any will to implement more effective compliance mechanisms in the foreseeable future.   Meanwhile except for an occasional bump along the way, change remains slow, but in the right direction.
� This Paper was prepared for delivery at a seminar for judges and other law enforcement officials on the application of international human rights law held in Conakry, Republic of Guinea, on August 7, 2007, and sponsored by the Institute on Democracy and Rule of Law headquartered there.  The author is Chief of Litigation of the Department of Legal Services of the General Secretariat of the Organization of American States and Adjunct Professor of Law at American University’s Washington College of Law.  The views expressed in this document are those of the author and not necessarily those of his employers.   The author wishes to acknowledge and thank Ms. Rhea Brathwaite and Mr. José René Paz, two OAS legal interns during the summer of 2007, for their invaluable research support in preparing these remarks.





� The essential role freedom of expression plays in sustaining democracy was best expressed by the Inter-American Court of Human Rights in its Advisory Opinion OC-5-85, and repeated in all its other judgments on this right.   It stated:





Freedom of Expression is a cornerstone upon which the very existence of a democratic society rests.  It is indispensable for the formation of public opinion.  It is also a conditio sine qua non for the development of political parties, trade unions, scientific and cultural societies and, in general, those who wish to influence the public.   It represents, ins short, the means that enable the community, when exercising its options, to be sufficiently informed.   Consequently, it can be said that a society that is not well informed is not a society that is truly free


� The OAS is a regional arrangement under Chapter 8 of the UN Convention, constituted by an inter-American treaty in 1948 (the OAS Charter), and made up of thirty-five American States.  Its purpose is achieving the peace and security in the Americas, through the promotion of representative democracy, respect for the rights of sovereign states, respect for the rule of law, human rights, the elimination of poverty through integral development, and providing peaceful mechanisms for the resolution of disputes among its Member States.   See � HYPERLINK "http://www.oas.org" ��www.oas.org�. 


� See Article 4, OAS Democratic Charter (2001).


� See J. Pasqualucci and C. Cerna, “The Inter-American Human Rights System:  OAS, American Legal Instruments, Inter-American Commission and Court, pending publication in “Encyclopedia,” Oxford University Press.





� These articles state:


Article 1. Obligation to Respect Rights


1. The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.


2. For the purposes of this Convention, "person" means every human being.


Article 2. Domestic Legal Effects


Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.


� Article 30. Scope of Restrictions


The restrictions that, pursuant to this Convention, may be placed on the enjoyment or exercise of the rights or freedoms recognized herein may not be applied except in accordance with laws enacted for reasons of general interest and in accordance with the purpose for which such restrictions have been established.


Article 32. Relationship between Duties and Rights


1. Every person has responsibilities to his family, his community, and mankind.


2. The rights of each person are limited by the rights of others, by the security of all, and by the just demands of the general welfare, in a democratic society.





� Article 13 is based on Article 19 of the International Covenant on Civil and Political Rights (the “Covenant”) and Article 10 of the European Convention for the Protection of Human Rights (“European Convention”).   Article 19 of the Covenant provides:





Covenant – Article 19





1.  Everyone shall have the right to hold opinions without interference;.





2.  Everyone shall have the right to freedom of expression;  this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers either orally, in writing or in print in the form of art, or thorough any other media of his choice;.





3.  The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities.  It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary;





4.  The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but theses shall only be such as are provided by law and are necessary;





(a)  For respect of the rights or reputations of others;





(b)  For the protection of national security or of public order, or of public health or morals.





Article 10 of the European Convention states;





1.  Everyone has the right to freedom of expression.  This right shall include freedom to hold opinions and to receive and impact information and ideas without interference by public authority and regardless of frontiers.  This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.





2.  The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.





� The most complete and extensive exposition of the scope and nature of freedom of expression by the Court is set out in its Advisory Opinion OC-5 (1985).





� Closely associated with the right to request information is the “right to the truth.”   The right to the truth is a derivative right based on the right to request and other rights in the Convention.   It is not expressly identified by the text of the Convention.  Nonetheless, it is a right which the Inter-American Human Rights Commission and Court have recognized and sought to enforce, particularly with regard to the right to have information about persons who have disappeared, been injured, or lost their lives as a result of government action.


� See Advisory Opinion 0C/5/85 , finding that that government did not have compelling state interest in assuring a certain level of education of journalists to assure competent and ethical reporting, and that a stature requiring all journalists to be university graduates and members of such a guild was not the least restrictive means of obtaining that objective.





� See Herrera Ulloa v. Costa Rica, infra; Ricardo Canese v. Paraguay, infra; Palamara Iribarne v. Chile, infra; Virbitsky v. Artgentina, Inter-American Human Rights Commission (September 1994), Inter-American Human Rights Commission, Report on the Compatibility of “Desacato” laws with the American Convention on Human Rights. 


� Advisory Opinión SC-05(1985).


� See Alejandra Gonza, “el Derecho a la Información y el Artículo 13 de la Convención Americana de la Corte Interamericana de derechos Humanos” (2006).


� See AG/RES. 2288 (XXXVII-O/07) Access to Public Information:   Strengthening Democracy..


� See AG/Res. 2287 (XXXVII-O/07), Right to Freedom of Thought and expresión and the importante of the Media.


� See AG/RES. 2267 (XXXVII O/07), RIght to the Truth.


� See � HYPERLINK "http://www.cidh.oas/relatoria" ��www.cidh.oas/relatoria�.





� Canese, at pars. 83-85, fns. 120-124.


� Id., at pars. 88-90..


� Id., at par. 96.





