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A I D E  M E M O I R E

TAX EXEMPTION AND REIMBURSEMENT  FOR EMPLOYEES OF THE

GENERAL SECRETARIAT ON THEIR OAS INCOME

I.  COMMON PURPOSES OF TAX EXEMPTION

 AND TAX REIMBURSEMENT

A.
Tax Exemption of OAS Compensation


Most Member States of both the United Nations ("UN") and the OAS exempt their nationals who are employees in those organizations from taxes on their income from those organizations ("institutional income").  The objectives underlying the policy of exempting staff members of international organizations from taxes on their institutional income, which is endorsed in Article 18(b) of the Vienna Convention on Privileges and Immunities of the UN of 1946 ("the UN Convention") and the Article 10(b) of the OAS Multilateral Agreement on Privileges and Immunities of 1951 ("the OAS Convention"), are twofold.  The first is to assure equal pay for equal work within the organization by providing that employees at the same grade and step will receive the same "net of tax" or "after tax" salary, regardless of their nationality.  The second is to prevent Member States from receiving an indirect rebate of their quotas in the form of the tax revenues they would receive from the taxing the institutional income of international organizations' staff members.


Although all the countries seem to support the underlying objectives of exempting from taxation the institutional income of employees of international organizations, they do not all agree that the adoption of domestic legislation or treaties expressly providing for such exemption is the best way to implement it.  Thus, a small minority of countries has either not signed the multilateral conventions on privileges and immunities exempting institutional income from taxation or has signed those conventions with reservations regarding the tax exemption provisions.  They include the United States and Mexico. 

B.
Tax Reimbursement
Tax reimbursement is an alternative to direct exemption from taxation under statutory law or treaty.  It achieves the same objectives of tax exemption, but by a different methodology.

Under the OAS tax reimbursement program, the taxing country pays from its own resources an additional assessment over and above the amount it contributes to the Organization's Regular Fund Budget under the formula adopted for assessing mandatory quotas to the Regular Fund.  For example under the approved quota scale and formula approved by the General Assembly for 2001, Mexico pays 6.08% of the quota budget  or US$4,538,900.  For tax reimbursement, it has been assessed an additional US$11,000 which is not part of the 6.08% assessed under the scale and formula.  Similarly, the United States has been assessed and will pay 59.47%, or US$44,395,900 ,under the approved quota scale and formula.  In addition to that amount, the United States has been  assessed and will pay for tax reimbursement an additional US$9,800,000.

  Monies assessed and received for tax reimbursement by each contributing state are deposited in a specific fund.  During the applicable fiscal year, those monies are paid directly to staff members who are taxed by the contributing state on their OAS income.

 The reimbursement ideally places the taxpaying staff member in the same position he would have been had he been exempt from taxes.   Moreover, there is no rebate of quota for the taxing state by way of the taxes paid to that state on OAS income because the same state is paying the full cost of that reimbursement in addition to the amount it contributes to the Organization under the formula for computing quotas. The system is more cumbersome to administer than simple tax exemptions, but it achieves the same results and some states find it more politically acceptable.

II.  LEGAL INSTRUMENTS GOVERNING TAX EXEMPTION

AND TAX REIMBURSEMENT FOR MEXICO

A.
Tax Exemption
Article 18(b) of the UN Convention on Privileges and Immunities exempts staff members from taxes on their UN income.  In ratifying that convention, however, both the United States of America and Mexico submitted reservations to that provision.  The United States specified that the Article 18(b) tax exemption shall not apply to its nationals.  Mexico's reservation was narrower.  It specified that Mexican nationals "who exercise their functions in Mexican Territory" are excluded from the exemption and thus must pay taxes on their institutional income.

Like Article 18(b) of the UN Convention, Article 10(b) of the OAS Convention on Privileges and Immunities exempts OAS staff members from taxes on their OAS income.  Neither Mexico nor the United States of America are parties to that Convention.  Rather, in accordance with Article 135 of the Charter, 
 they negotiated bilateral headquarters agreements with the OAS General Secretariat regarding its privileges and immunities and those of its staff.   Sections 1(b) and 3(b) of Article XIII of the1994 Headquarters Agreement Between the United States of America and the OAS General Secretariat("GS/OAS") provides that all GS/OAS staff members, except U.S. citizens, shall be exempt from taxes.
  Similarly, the October 15, 1990 bilateral Agreement Between the United Mexican States and GS/OAS on the Privileges and Immunities for the Establishment of an Office in Mexico City extends to GS/OAS employees the very same privileges and immunities enjoyed  by UN employees in Mexico under the UN Convention, subject to the reservations it made to that Convention.
  In those Reservations, Mexico specified that "Officials and experts of the United Nations and its organs who are of Mexican nationality shall enjoy in the exercise of their function in Mexican territory" only some of the privileges and immunities set out in Article 18 of the UN Convention.  The tax exemption accorded under Article 18(b) of the UN Convention was not among them.  

Hence, under the 1990 Bilateral Agreement, Mexican nationals working for the OAS  in Mexico, like Mexican nationals working for the UN in Mexico, are not exempt from Mexican taxes on their institutional income.  In contrast, however Mexicans working for the OAS and UN outside of Mexico are exempt from those taxes.

B.  Tax Reimbursement Program

Both the UN and the OAS adopted tax reimbursement programs as an alternative to tax exemption during the late 1940s.  Those programs have undergone changes over the years.  At times, the programs have been virtually identical.  Today, they are less so.

One major difference between the UN and OAS systems of tax reimbursement is in the financing.
  As we understand it, the UN maintains a multilateral tax reimbursement fund for that purpose.  The fund is financed by quota assessments.  All UN member states must pay a gross quota payment to the UN; however, those that have exempted their nationals from taxes receive a credit against that quota and thus end up paying a net quota, which is less than the gross quota initially assessed.  

Those member states that do not fully exempt their nationals from taxes pay the gross quota and receive no credit against the amount owed.  The amount that would be otherwise credited to them if they were to exempt their nationals and other UN staff from taxes on UN income is deposited into the UN's tax reimbursement fund to pay tax reimbursements for staff members who are obligated to pay taxes to those countries on their institutional income.  Thus, the countries that tax UN remuneration pay a gross quota to the UN, while those who exempt UN remuneration from taxation effectively pay, as a result of the credit, a smaller net quota.  Because of the way the tax reimbursement fund is established as an integral part of the assessed quota scale, contributions to the fund by the member states that do not fully exempt all UN staff members from taxes on UN income are mandatory.

The OAS had very similar system of financing its tax reimbursements between 1956 and 1971.  In 1971, it exchanged the system of assessing gross quotas and providing credits to countries who exempted OAS staff members from taxes on OAS income for a much more simplistic system.   Beginning with the 1972 budget, it decided that it would include a column in the Regular Fund Quota Scale approved each year setting out the amount it expected it would have to reimburse staff members whose OAS income was taxed by each of the few countries that did not exempt from taxation income from OAS employment.  Upon the approval of the budget resolution in that that year, and in each succeeding year, those taxing countries agreed to and became obligated  to pay the amounts so assessed.


In 1981, the United States Government adopted a uniform tax reimbursement policy for its nationals in all international organizations and asked international organizations to adopt that policy as a condition for receiving future tax reimbursement payments. One of the central elements of that policy was the requirement of a signed agreement between the receiving organization and the United States Government governing reimbursements to United States taxpayers.  The United States Government threatened to discontinue tax reimbursement payments to any organization that refused to sign such an Agreement.
    

Accordingly, the OAS General Secretariat entered into protracted negotiations with the United States Government over the contents of such an agreement.  The primary purpose of those negotiations was to assure that the methodology of tax reimbursement adopted under the Agreement would respect the acquired labor rights of the affected staff members.

On January 10, 1984, the Agreement was signed, and it entered into force retroactively to the first of the year.  Then Secretary General Alejandro Orfila sent the signed Agreement to the Permanent Council for the information of the Member States shortly thereafter. No other Government has since insisted on the signing of a written Agreement as a precondition for payment of tax reimbursement monies.


As a result of the 1984 Tax Reimbursement Agreement with the United States Government ("1984 TRA"), the Secretary General shortly thereafter promulgated a new Staff Rule 103.19 governing staff rights to reimbursement and the reimbursement process.  As early as 1971, the Rule had been modified to clarify that the right to receive reimbursement was dependent upon receipt of monies for tax reimbursement from the taxing state.  The purpose of that modification was to assure that the General Secretariat would not be obligated to finance with regular fund quota monies contributed by all the other Member States tax reimbursement for nationals of states who failed to exempt OAS institutional income from taxation and refused to fund tax reimbursement as an alternative.
  The post 1984 text of Staff Rule 103.19, which governs the right to tax reimbursement in the General Secretariat today, takes  into account the 1971 clarifying language, as well as the 1984 TRA. In pertinent part,  it states:


a.
Staff members who pay income taxes in relation to their income from the General Secretariat to a member state, or a state or local government within a member state, shall receive reimbursement for those taxes, provided that the Member Sate where such taxes are paid funds the full amount of said reimbursement.  The method for computing the amount of the reimbursement under this Rule shall be established by the General Secretariat based on an agreement between the General Secretariat and each member state funding the reimbursement.  In the event that an agreement does not establish the method for computing the amount of the reimbursement, the General Secretariat shall determine the appropriate method. 


b.
Staff members whose posts are funded by voluntary funds or special contributions may receive tax reimbursement on their General Secretariat income, if payment of that reimbursement is not otherwise prohibited.  Staff members receiving tax reimbursement under this paragraph must provide evidence of payment of taxes and comply with the provisions of paragraph (c) below.

(Emphasis added.)

III.  CONCLUSIONS


Tax reimbursement, like tax exemption, is a means for assuring equal pay for equal work, regardless of nationality, within GS/OAS, the UN, and other international organizations.  Those Member States that do not exempt staff members of international organizations from taxes normally fund tax reimbursement for those staff members as an alternative to tax exemption.  Aside from assuring parity in compensation for staff members of equal grade and step, tax exemption and tax reimbursements paid by taxing states who do not exempt the salary of OAS staff members from taxation eliminates the possibility that Member States may receive an undue indirect rebate of their quotas from taxes levied on OAS compensation.

Currently the amount that tax reimbursing Member States contribute each year in tax reimbursement is estimated based on the prior year's payment and included in a separate column  entitled "tax reimbursement" of the Quota Assessment Table attached to the annual OAS Budget Resolution.  Approval of the Budget Resolution triggers the obligation to pay the amount assessed.


Staff Rule 103.19 conditions staff rights to tax reimbursement upon the General Secretariat's receipt of funds from the taxing State sufficient to fund the reimbursement.  The rule also establishes procedures and guidelines for implementing and computing reimbursements.  Additional procedures and limitations regarding reimbursement for U.S. taxpayers are set out in the 1984 TRA.
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� 	The theory underlying this concern is that international organizations pay their staff with quotas contributed by the Member States.  Thus, a Member State that taxes the salary of a staff member of one of those organizations receives, by way of the tax, a return of some of the quota dollars it paid to the Organization in the first place.





� 	The Organization has continued the practice of including these assessments on the quota contribution table and in the Quota Scale Resolution to facilitate continued annual authorization by the pertinent authorities of the participating States. 


� 	Article 135 provides:  "The juridical status of the Specialized Organizations and the privilges and immunities that shold be granted to themand to their personnel, as well as to the officials of the General Secretariat, shall be determined in a multilateral agreement.  The foregoing shall not preclude,when it is considered necessary, the concluding of bilateral agreements."





�	The United States has also adopted generic legislation exempting employees of international organizations who are not United States citizens from taxes on institutional income.   See The International Organizations Immunities Act, codified, in pertinent part, at 26 U.S.C. §893.


 


� 	In pertinent part, Article III(1) states:  "La mencionada Convención se aplicará también al Director que estará al frente de la Oficina, a su personal y a los expertos y consultores adscritos a la Oficina debidamente aceptados por el Gobierno mexicano, con las reservas hechas por el propio Gobierno al ratificar la mencionada Convención."


� 	The other substantial difference is in the method of reimbursement used.  The UN reimburses staff members on a "last income" basis, which assumes that UN income is the last income received by the staff member on his income stream and is therefore, under a progressive income tax system, taxed at the highest marginal rates.  The OAS system, under the 1984 TRA, reimburses taxes on a "fist income" basis, which assumes that OAS income is the first and only income received by the staff member and is therefore taxed at the lowest marginal rates.  For staff members who have no income other than their institutional income, the two systems yield relatively equal results.  But for tax members with spousal and investment income, the result is that the UN reimbursements will be substantially higher than those received by OAS staff members with identical institutional income.  Nonetheless, the UN system more faithfully approximates the tax situation of a staff member whose institutional income is exempt from taxes because as a result of the exemption, the staff member will pay taxes on his additional income, if any, at the lowest marginal rates, but the OAS Staff Member receiving reimbursement will pay taxes on his additional income, if any, at the highest marginal rates. 


� 	In at least one instance that we know of, the United States followed through with that threat and ceased reimbursing taxes for a small group of U.S. employees in an international organization based in London.





� 	Canada is the only Member State Country that neither exempts all its nationals from taxes on GS/OAS income nor funds the reimbursement of taxes paid by Canadian nationals to Canada on their GS/OAS income.  Canada does, however, exempt its UN staff members from taxes, and discussions have been held from time to time since Canada joined the OAS in 1990 about either extending its policy towards UN staff to its OAS staff members or entering into a tax reimbursement agreement similar to the 1984 TRA between GS/OAS and the United States of America.  The reasons for Canada's refusal thus far to select either option are unknown; however, we can easily think of several.  First, there is no OAS office in Canada, so there is little pressure from OAS staff members in Ottawa requesting either the reimbursement or the  exemption.  Second, under Canada's tax laws, Canadian nationals working at international organizations other than the United Nations outside of Canada can arrange their affairs so as to minimize their tax liability with respect to income they earn living abroad.  And finally, there is already built into the Canadian tax code a mechanism which reduces substantially the liability of Canadian nationals on institutional income.





� 	In Brunetti v. Secretary General, OASAT Judgment No. 95 (1986), the Tribunal dismissed a claim brought by staff members who claimed the change in income tax reimbursement methods adopted by the General Secretariat  under the 1984 TRA had resulted an unlawful reduction in salary for GS/OAS staff members who paid taxes to the United States Government.  The Tribunal held that the method of computing tax reimbursement was not an acquired right and could be unilaterally modified by GS/OAS, provided the new method resulted in approximately equal after-tax income for tax exempt and tax paying staff members in equal grades and steps.  In response to the hypothetical question as to whether the Secretariat could eliminate tax reimbursement altogether for staff members already receiving it, the Tribunal stated, in dicta:  "This Tribunal is persuaded that the Complainants also have a right to a salary from the General Secretariat net of taxes . . . "  Thus, although the Secretariat attempted, through its staff rules, to protect Member States from the obligation to reimburse taxes for staff members who must pay taxes to another Member State when the taxing state refuses to fund the reimbursement, the Tribunal's commentary in Brunetti for many years left open the possibility that the Tribunal might not enforce the limiting language in that rule and would order the Secretariat to continue paying reimbursements, even if the taxing state failed to fund them.  Fortunately, a more recent decision involving IICA suggests that the Tribunal has retreated from its earlier position.  In Black v. Director General, OASAT Judgment No. 137(1997), a former IICA staff member and United States taxpayer sued IICA for tax reimbursement on his retirement and pension fund lump sum distribution.    The United States, under its 1995 TRA with IICA, had refused to fund tax reimbursements on lump sum pension distributions to IICA staff.  IICA had a rule in force almost identical to Staff Rule 103.19 which made the right to tax reimbursement dependent on financing from the taxing state.  The Plaintiff argued, in part, that the Tribunal should not apply that Rule in light of its dicta in Brunetti.  The Tribunal rejected that argument and concluded that one of the reasons he was not entitled to the payment was precisely because of the Rule and that the United States had refused to fund the reimbursement.





