443 ® SCHEME RELATING TO MUTUAL .

ASSISTANCE IN CRIMINAL MATTERS WITHIN THE COMMONWEALTH ﬁ)f:\
o J k

AS AMENDED IN 1990 '

PURPQSE AND SCOPE

1 (1) The purpose of this Scheme is to increase the level and scope
of assistance rendered between Commonwealth governments in
criminal matters. It augments, and in no way derogates from

' existing forms of cooperation, both formal and informal; nor
does it preclude the development of enhanced arrangements in

other fora. :

(2) This Scheme provides for the giving of assistance by the
competent authorities of one country (the requested country)
in respect of criminal matters arising in another country (the
requesting country).

(3) Assistance in criminal matters under this Scheme includes
assistance in
(a) identifying and locating persons;
(b) serving documents;

(c) - examining witnesses;

(d) search and seizure;

(e) obtaining evidence;
(f) facilitating the personal appearance of witnesses;
(9) effecting a temporary transfer of persons in custody

to appear as a witness;

(h) obtaining production option of judicial or official
records; and

(1) tracing, seizling and confiscating the proceeds or
Instrumentalities of crime

- -~ MEANING OF COUNTRY

2 - For the purposes of this Scheme, each of the following 1is a
separate country, that is to say

(a) pach sovereign and independent country within the
' Commonwealth, together with any dependent territories
which that country designates; and

(b) each country within the Commonwealth which, though not
sovereign and independent, is not designated for the
purposes cf the preczeding sub-paragraph.




CRIMINAL MATTER

3 (1) For the purposes of this Scheme, a criminal matter
arises in a country if the Central Authority of that

country certifies that criminal or foref/ture
proceedings have peen instituted in a court exercising
jurisdiction in that country or that there s
reasonable cause to pelieve that an offence has. been
committed in respect of which such proceedings could
be instituted

(2) n"Offence", in the case of a federal country or a
country having more than one legal system, includes an
offence under the law of the country or any part

thereof.

(3) Forfelture proceedings® means proceedings, whether
clvil or criminal, for an order-

(a) restralning deallngs wlth any property In respect
of which there |s reasonable caus¢ to belleve
that It has been

(/) derlved or obtalned, whether dlirectly or
indlrectly from: or

(1) used In, or In connectlion with, the
commisslion of an offence;

(b) conflscatling any property derived or obtalned as
provided In paragraph (a) (1) or used as provided,
In paragraph (a) (i1); or

(c) {mposing @ pecuniary penalty calculated by
reference to the value of any property derived or
obtalned as provided In paragraph (&) (/) or used
as provided In paragraph (a) (11).”

CENTRAL AUTHORITIES

4 Each- country shall designate a Central Authority to
transmit and to receive requests for assistance under
this Scheame.

-

ACTION IN THE REQUESTING COUNTRY

L]

5 (1) -pA request for assistance under this Scheme may be ini-
tjated by any lawv enforcement agency or public prose-
cution or judicial authority competent under the law of

the requesting country.

(2) The Central Authority of the requesting country shall,

1f it is satisfied that the request can properly be
made under this Scheme, transmit the request to the
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Central Autharity of the requested country, and shall
ensure that the request contains all the information
required by the provisions of this Scheme. -

(3) The Central Authority of the requesting country shall
provide as far as practicable additional {nformation
sought by the Central Authority of the requested

country. - :

ACTION IN THE REQUESTED COUNTRY

6 (1) Subject to the provisions ‘of - this Scheme, the
requested country shall grant the assistance requested
as expeditiously as practicable.

(2) The Central Authority of the requested country shall,
subject to the following provisions of this paragraph,
take the necessary steps to ensure that the competent

authorities  of that country comply with the
request.

(3) 1f the Central Authority of the requested country
considers

(a) that the request does not comply with the
provisions of this Scheme, OF

(b) that in accordance with the provisions of this
Scheme the request for assistance is to be
refused in whole OF in part, or

(¢) that the request cannot be compiied with, 1in
whole or in part, or

\ (d) that there are circumstances which are 1likely
. to cause a significant delay in complying with
-~ . the request,

it shall promptly inform the Central Authority of the
requesting country, giving reasons.

REFUSAL OF ASSISTANCE .

7 (1) The requested country may refuse to comply in whole or
in part with a request for assistance under this Scheme
if the criminal matter appears to the Central Authority
of that country to concern

(a) conduct which would not constitute an of fence
under the law of that country; or

@&(b) an coffence oOrF proceedings of a political
‘ character; or

(c) conduct which in the requesting country 1s an
of fence only under military law or a Jaw relat-
ing to mi}ltnry ohligntinnag or




(2)

(3)

(4)

MEASURES OF COMPULSION

8 (1)

(2)

|

(d) conduct in relation to which the person now
accused or suspected of ‘having committed an
offence has been acquitted or convicted by a
court in the requested country.

The requested country may refuse to comply in whole or
in part with a request for assistance under this Scheme

(a) to the extent that it appears to the Central
Authority of that country that compliance would
be contrary to the Constitution of that
country, or would prejudice the security,
international relations or other essential pub-
lic interests of that country; or

(b) where there are substantial grounds leading the
Central Authority of that country to believe
that compliance would. facilitate the
prosecution or punishment of any person on
account of his race, religion, nationality or
political opinions or would cause prejudice for
any of these reasons to any persor affected by
the request.

The requested country may refuse to comply in whole or
in part with a request for assistance to the extent

* that the steps required to be taken in order to comply

with the request cannot under the law of that country
be taken in respect of criminal matters arising in that
country.

An offence shall not be an offence of a political char-
acter for the purposes of this paragraph if it is an
offence within the scope of any international conven-
tion to which both the requesting and requested coun-
tries are parties and which 1imposes on the parties
thereto an obligation either to extradite or prosecute
a person accused of the commission of the offence.

The competent authorities of the requested country
shall in complying with a request under this Scheme use
only such measures of compulsion as are available under
the law of that country in respect of criminal matters
arising in that country.

Where under the law of the requested country measures
of compulsion cannot be applied to any person to. take
the steps necessary to secure compliance with a request
under this Scheme but the person concerned 1s willing
to act voluntarily in compliance or partial compliance
with the terms of the request, the competent authori-
ties of the requested country shall make available the
necessary facilities. :
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¥1:"") SCHEME NOT TO COVER ARREST OR EXTRADITION

g Nothing in this Scheme 1is to be construed as
authorising the extradition, or the arrest or detention
with a view to extradition, of any person.

- CONFIDENTIALITY

10 The Central Authorities and the competent authorities
of the requesting and requested countries shall use -
their best efforts to keep confidential a request and
its contents and the information and materials supplied
in compliance with a request except for disclosure in
criminal proceedings and where otherwise authorised by
the Central Authority of the other country.

LIMITATION OF USE OF INFORMATION OR EVIDENCE

e
11 . The requesting country shall not use any information or
evidence obtained in response to a request for assis-
tance under this Scheme in connection with any matter
other than the criminal matter specified in the reguest
without the prior consent of the Central Authority of
the requested country.

EXPENSES OF COMPLIANCE

12 (1) Except as provided in the following provisions of this
paragraph, compliance with a request under this Scheme
shall not give rise to any claim against the requesting
country for expenses incurred by the Central Authority
or other competent authorities of the requested

} country.

~ (2) The requesting country shall be responsible for the

travel and incidental expenses of witnesses travelling
to the requesting country, including those of
~accompanying officia’s, for fees of experts, and for
the costs of any translation regquired by the requesting
country. '

(3) If in the opinion of the requested country the expenses
required in order to comply with the request are of an
extracrdinary nature, the Central Authority of the
requested country shall consult with the Central
puthority of the requesting country as to the terms and
conditions under which compliance with the request may
continue, and in the absence of agreement the requested
country may refuse to comply further with the request.




CONTENTS OF REQUEST FOR ASSISTANCE

13 (1) A request under the Scheme shall
(a) specify the nature of the assistance requested;
(b) contain the information appropriate to the assistance
gought as specified in the following provisions of this
cheme;

(c) 1indicate any time-limit within which compliance with
the request is desired, stating reasons; '

(d) contain the following information:

(1) the identity of the agency or authority ini-
tiating the request;

(11) the nature of criminal matter; and

(ii1) whether or not criminal proceedings have
been instituted;

(e) where criminal proceedings have been instituted,
contain the following information:
(1) the court exercising jurisdiction in the
proceedings;

(11) the identity of the accuséd person;

(11i)  the offences of which he stands accused, and
a summary of the facts;

(iv) the stage reached in the proceedings; and

(v) any date fixed for further stages in the
proceedings;
(f)~‘ where criminal proceedings have not been instituted,

state the offence which the Central Authority of the
requesting country has reasonable cause to believe
to have been comnitted, with a summary of the known

facts.

(2) A request shall normally be in writing, and if made orally
: in case of urgency shall be confirmed in writing forthwith.

IDENTIFYING AND LOCATING PERSONS

14 (1) A request under this Scheme may seek assistance in iden-
tifying or locating persons believed to be within the

requested country.
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(2)

The reguest shall indicate the purpose for which the infor-
mation is requested and shall contain such information as 1s
available to the Central Authority of the requesting country
as to the whereabouts of the person concerned and such other

information as it possesses as may -facilitate the iden-~

tification of that person.

SERVICE OF DOCUMENTS

“15

. EXAMINATION OF

16

(1)

(2)

(3)

(4)

(5)

(1)

(@

A request under this Scheme may seek assistance in the
service of documents relevant to a criminal matter arising
in the requesting country. ' '

served and, where those documents relate to attendance 1in
the requesting country, such notice as the Central Authority
of that country is reasonably able to provide of outstanding
warrants or other Jjudicial orders 1in criminal matters
against the person to be served.

The Central Authority of the requested country shall
endeavour to have the documents served

(a) by any particular method stated in the request,
unless such method is incompatibie with the law of
that country; or

(b) by any method prescribed by the law of ‘that country
for the service of documemts -in criminal pro-
ceedings. .

The requested country shall transmit to the Central
Authority of the requesting country a certificate as to the
service of the documents or, if they have not been served,
as to the reasons which have prevented service.

A person served [(n compl/ance with a request wi/th a summons
to appear as a wlitness In the requesti/ng country and who
falls to comply wlth he summons shall not by reasons
thereof be llable to any penalty or measure of compulsion In
e/ ther the regquesting or the requested country
notwlithstanding any contrary statement [n the summons.

WITNESSES

A request under this Scheme may seek assistance in the exa-
mination of witnesses in the requested country.

The request shall specify,s as appropriate and so far as the
circumstances of the case permit:

(a) the names and addresses or the official designations
of the witnesses to be examined;

(b) the questions to be put to the witnesses or the
subject-matter about which they are to be examined;




(3)

(c) whether it is desired that the witnesses be examined °
orally or in writing; »

(d) whether it is desired that the oath be administered
to the witnesses (or, as the law of the requested
country allows, that they be required to make their
solemn affirmation); '

(e) any provisions of the law of the requesting country
as to privilege or exemption from giving evidence
which appear especially relevant to the request; and

(f) any special requirements of thellaw of the requesting '
country as to the manner of taking evidence relevant
to its admissibility in that country. .

The request may ask that, so far as the law of the requested
country permits, the accused person. or his legal represen-
tative may attend the examination of the witness and ask
questions of the witness. '

SEARCH AND SEIZURE

17

(1)

(2)

(3)

A request under this Scheme may seek assistance in the search
for and seizure of property in the requested country.

The request shall specify the property to be searched for and
seized and shall contain, so far as reasonably practicable,
all information available to the Central Authority of the
requesting country which may be required to be adduced in an
application under the law of the requested country for any
necessary warrant or authorisation to effect the search and
seizure.

The requested country shall provide such certification as may
be required by the requesting country concerning the result
of any search, the place and circumstances of seizure, and
the subsequent custody of the property seized.

OTHER ASSISTANCE IN OBTAINING EVIDENCE

18

——

(1)

(2)

A request under this Scheme may seek other assistance in
cbtaining evidence.

The request shall specify, as appropriate and so far as the
circumstances of the case permit: :

(a) the documents, records or property to be inspected,
preserved, photographed, copied or transmitted;

(b) the samples of any property to be taken, examined or
transmitted; and

N Xal
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:?_gi_i.q‘ I (c) the site to be viewed or photographed. L/{K;f’

. PRIVILEGE
19 (1) No person shall be compelled in response to a request under
this Scheme to give any evidence in the requested country
which he could not be compelled to give
(a) in criminal proceedings in that country; or
(b) in criminal proceedings in the requesting country.
- (2) For the purposes of this paragraph any reference to giving

evidence includes references to answering any question and to
producing any document.

- PRODUCTION OF JUDICIAL OR OFFICIAL RECORDS

+ 20 (1) A request under this Scheme may seek the production of judi-
cial or official records relevant to a criminal matter
arising in the requesting country.

(2) For the purposes of this paragraph "judicial records" means
judgments, orders and decisions of courts and other documents
held by judicial authorities and "official records" means
documents held by government departments or agencies or pro-
secution authorities.

(3) . The requested country shall provide copies of judicial or
official records which are publicly available.

(4) . The requested country may provide copies of Jjudicial or
‘ official records not publicly available, to the same extent
' and under the same conditions as apply to the provision of
such records to its own law enforcement agencies or prosecu-
tion or judicial authorities.

TRANSMISSION AND RETURN OF MATERIAL

'2_21 oo (1) Where compliance with a request under this Scheme would
o involve the transmission to the requesting country of any
document, record or property, the requested country;

i S (a) may postpone the transmission of the material if it
o is required in connection with proceedings in that
country, and in sugh a case shall provide certified
copies cf a document or record pending transmission
of the original;

(b) may require the requesting country to agree to terms
and conditions to protect third party interests in
tha matoerial to be transmitted and may refuse to
effect such transmission pending such agreement.

2}




~* ' AUTHENTICATION

22

(2)

(3)

(1)

(a)

(b)

Where any document, record or property is transmitted to the
requesting country in compliance with a request under this
Scheme, it shall be returned to the requested country when it
is no longer required in connection with the criminal matter
specified in the request unless that country has indicated
that 1ts return is not desired. to

The requested country shall authentl/cate materials that /s to
be transmitted by the country.

A document or other material transmitted for the purpose of
or In response to a request under thils Scheme shall be deemed
to be duly authenticated [f It:

purports to be signed or cert/fled by a judge or maglistrate,
or to bear the stamp or seal of a Minister, government
department or Central Authority; or

/s verifled by the oath of a witness or of a public offlicer
of the Commonwealth country from which the document or
material emanates. '

" PERSONAL APPEARANCE OF WITHESSES IN THE REQUESTING COUNTRY

23

(1)

A request under this Scheme may seek assistance in
facilitating the personal appearance of witnesses before a
court exercising jurisdiction in the requesting country.

The request shall specify

(a) the subject matter upon which it is desired to exam-
ine the witnesses;

(b) the reasons for which the pérsonal appearance of the
witnesses is required; and

(c) details of the travelling, subsistence and other
expenses payable by the requesting country in respect
of the personal appearance of the witnesses.

The competent authorities of the requested country shall
invite -persons whose aprearance as witnesses 1in the
requesting country is desired; and

(a) ask whether they agree to appear;

(b) inform the Central Authority of the requesting coun-
try of their answer; and

(c) if they are willing to appear, make appropriate
arrangements to facilitate the personal appearance of
the witnesses.




)

(4) A person whose appearance as a witness Is the subject of a
request and who does not agree to appear shall not by reason
thereof te |lable to any penalty or mealsure of compulsion In
elther the reguesting or the requested country.

PERSONAL APPEARANCE OF PERSONS IN CUSTODY

'f;,24' (1) A request under this Scheme may seek the temporary transfer

Pt of persons in custody in the requested country to appear as
witnesses before a court exercising jurisdiction in the
requesting country. .

(2) The request shall specify

(a) the subject matter upon which it s desired to
examine the witnesses;

B ,A;  ' (b) the reasons for which the personal appearance of the
a ' witnesses is required.

(3) The requested country shall refuse to ‘comply with a request
for the transfer of persons in custody if the persons
concerned do not consent to the transfer.

(4) The requested country may refuse to comply with a request for
the transfer of persons in custody and shall be under no
obligation to inform the requesting country of the reasons
for such refusal. .

(5) . A person In custody whose transfer /s the subject of a
request and who does not consent to the transfer shall not by
reason thereof be [lable to any penalty or measure of
compulsion In elther the requesting or the requested country.

Where persons in custody are transferred, the requested
country. shall notify the requesting country of

—

(6)

DI ; (a) the dates upon which the persons are due under the
law of the requaested country to be released from

custody and

(bj) the dates by which the requested country requires the
return of the persons

and shall notify any variations in such dates

(7) The requesting country shall keep the persons transferred in
custody, and shall returs the persons to the requested
country when their presence as witnesses in the requesting
country is no longer required, and in any case, by the

' earlier of the dates notified under sub-paragraph (5).

o (8) The otligation to return the persons transferred shall
subsist notwithstanding the fact that they are nationals of

the requesting countiry.

=~
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(9

(10)

The period during which the persons . transferred are in
custody in the requesting country shall be deemed to be
service in the requested country of an equivalent period of
custody in that country for all purposes.

Nothing in this paragraph shall precliude the release in the
requesting country without return to thé requested country of
any person transferred where the two countries and tbe person
concerned agree. ‘

" IMMUNITY OF PERSONS APPEARING

25

(1)

(2)

Subject to the provisions of paragraph 24, witnesses
appearing 1in the requesting country 1in response to a
request under paragraph 23 or persons transferred to that
country in response to a request under paragraph 24 shatl
be immune in that country from prosecution, detention or
any other restriction of personal liberty in respect of
criminal acts, omissions or convictions before the time of

their departure from the requested country.
The immunity provided for in this paragraph shall cease

(a) in the case of witnesses appearing in response to a
request under paragraph 23, when the witnesses having
had, for a period of 15 consecutive days from the
datas when they were notified by the competent
authority of the requesting country that their
presence was no longer required by the court
exercising jurisdiction in the criminal matter, an
opportunity of leaving have nevertheless remained in
the requesting country, or having left that country
have returned to it; :

(b) in the case of persons transferred in response to a
raquest under paragraph 24 and remaining in custody
when they have _ been returned to the requested
country.

 TRACING THE PROCEEDS OF CRIMINAL ACTIVITIES

(1)

(2) ~

A request under this Scheme may seek assistance in
jdentifying, locating, and assessing the value of property
believed to have been derived or obtained, directly or
indirectly, from, or to have been used in, or in connection
with the commission of ansoffence and believed to be within

the requested country.

The fequest shall contain such information as {s available
to the Central Authority of the requesting country as to
the nature and location of the property and as to any
person in whose possession or control the property is
believed to be.

724




SEIZURE AND CONFISCATING THE PROCEEDS OR INSTRUMENTALITIES OF CRIME

27

LA

28

(1)

2

(3

4

(5)

: DISPOEAL OR RELEASE OF PROPERTY

<N

{

A request under thls Scheme may seek assistance In securlng

(a) the making In the requested country of an order
relating to the proceeds or Instrumental ities "of
crime; or

(b) the recognition or enforcement In that country of
such an order made /n the requesting country.

For the purpose of thls paragraph, “an order relating to
the proceeds or Instrumentalities of.crlme' means

(a) an order restralning deallngs with any property In
respect of which there Is reasonable cause to belleve
that It has been derived or obtalned, dl/rectly or
Indirectly, from, or used [n, or in connection with,
the commission of an offence; -

(b) an order conflscating property derived or obtalned,
directly or Indlirectly, from, or used In or In
connectlon with, the commission of an offence; and

(c) an order Imposing a pecunlary penalty calculated by
reference to the value of any property so derived,
obtalned or used.

Where the requested country cannot enforce an order made In
the requesting country, the requesting country may request
the making of any similar order avallable under the law of
the requested country.

The request shall be accompanied by a copy of any order
made In the requesti/ng country and shall contaln, so far as
reasonably practicable, all [Information avallable to the
Central Authority of the requesting country which may be
requl/red In connectlon with the procedures to be'followed

In the requested country.

The law of the requested country shall apply to determ/ne
the clrcumstances and manner in which an order may be made,

recognl/sed or enforced [n response to the request.

The Jaw of the requested country shall apply to determine
the disposal of any property.

(a) forfelted; or

(b) obtalned as a result of the enforcement of a
pecunleary penal ty order

25




. ?‘\\_é? .
as a result of a request under thls.Schome. <L
(2) The law of the requested country shall apply to determine \\\\\\
the clrcumstances In which property made the subject of

Interim selzure as a result of a request under this Scheme
may be released from the effects of such selzure. '

* CONSULTATION

- 29 The Central Authorities of the requested and requesting coun-
tries shall consult promptly, at the request of either, con-
cerning matters arising under this Scheme.

. .. OTHER ASSISTANCE

30 After consultation between the requesting. and the requested
' countries assistance not within the scope of this Scheme may be
given in respect of a criminal matter on such terms and condi-

tions as may be agreed by those countries.

*NOTIFICATION OF DESIGNATIONS

31 ' Designations of dependent territories under paragraph 2 and of
" Central Authorities under paragraph 4 shall be notified to the
Commonwealth Secretary-General. 4 )




