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FOLLOW-UP FACTSHEET OF REPORT No. 41/04

 CASE 12.417 

WHITLEY MYRIE

 (Jamaica)

I. Summary of Case  

	Victim (s): Whitley Myrie
Petitioner (s): Ashurst Morris Crisp
State: Jamaica

Merits Report No.: 41/04, published on October 12, 2004

Admissibility Report No.: 72/03, adopted on February 20, 2003

Themes: Domestic Legal Effects / Right to Life / Death Penalty / Right to Humane Treatment / Right to a Fair Trial / Judicial Protection / Conditions of Detention / Torture, Cruel, Inhuman and/or Degrading Treatment / Right to Personal Liberty.  
Facts: This case concerns Whitley Myrie who was convicted of capital murder by the St. James Circuit Court in Kingston, Jamaica, and sentenced to death on October 2, 1991, in proceedings that violated his due process rights. The Court of Appeal of Jamaica subsequently classified the murder as non-capital and reduced Mr. Myrie’s sentence to life imprisonment with a minimum term to serve without parole of 15 years.

Rights violated : The Commission concluded the State was responsible for: a) violating Mr. Myrie’s rights under Articles 5(1) and 5(2) of the Convention, in conjunction with violations of Article 1(1) of the Convention, because of his conditions of detention; b) violating Mr. Myrie’s rights under Articles 8(1) and 8(2) of the Convention, in conjunction with violations of Article 1(1) of the Convention, due to the trial judge’s failure to ensure that the jury was not present during the voir dire on Mr. Myrie’s statement, and the trial judge’s failure to postpone the trial when Mr. Myrie’s counsel was not present and thereby denying Mr. Myrie full due process during his trial; c) violating Mr. Myrie’s rights under Articles 8(1) and 8(2) of the Convention, in conjunction with violations of Article 1(1) of the Convention, by failing to provide him with the assistance of competent and effective counsel during his trial; and d) violating Mr. Myrie’s rights under Articles 25 and 8 of the Convention, in conjunction with violations of Article 1(1) of the Convention, by failing to provide Mr. Myrie with effective access to a Constitutional Motion for the protection of his fundamental rights.


II. Recommendations

	Recommendations
	State of compliance in 2019

	1.  Grant Mr. Myrie an effective remedy, which includes a re-trial in accordance with the due process protections prescribed under Article 8 of the Convention or, where a re-trial in compliance with these protections is not possible, his release, and compensation.
	Substantial partial compliance

	2.  Adopt such legislative or other measures as may be necessary to ensure that Mr. Myrie’s conditions of detention comply with international standards of humane treatment under Article 5 of the American Convention and other pertinent instruments, as articulated in the present report.
	Total compliance

	3.  Adopt such legislative or other measures as may be necessary to ensure that the right to judicial protection under Article 25 of the Convention and the right to a fair hearing under Article 8(1) of the Convention are given effect in Jamaica in relation to recourse to Constitutional Motions.
	Substantial partial compliance


III. Procedural Activity 
1. In 2020, the IACHR asked the State to provide up-to-date information on fulfillment of the recommendations made in Report on the Merits No. 41/04 on August 17. The State presented that information on October 15, 2020. The Commission appreciates the fact that, after 5 years, the State has provided information. 

2. The IACHR asked the petitioners for up-to-date information on implementation on August 17, 2020. As of the date this report was finalized, the Commission had not received that information from the petitioners. The Commission observes with concern that the petitioners have not provided that information since publication of that report on the Merits in 2004.
IV. Analysis of the information presented 

3. The Commission considers that the information provided by the State in 2020 is relevant regarding measures adopted that are germane to fulfillment of at least one of the recommendations made in Report No. 41/04. 
V. Analysis of compliance with the recommendations 

4. With regards to the first recommendation, in 2015, the State reiterated that Mr. Myrie had appealed his conviction and as a result, his sentence had been commuted to life imprisonment. The State indicated that, given the status of the case, a new trial was not possible. The State mentioned that the Department of Correctional Services had advised granting parole to Mr. Myrie on March 19, 2010. The State likewise indicated that it considered the IACHR’s reference to awarding compensation to the victim to be vague and incoherent, since the type of compensation would depend on the reason for awarding it, which the Commission had not established.

5. In 2020, the State pointed out that this recommendation was based on the Commission's conclusion that the State violated Mr. Myrie's right to a fair trial when he was tried on a capital murder charge. On this matter, the State explained that Mr. Myrie's release on parole on March 19, 2010 had been reported in 2015. It further pointed out that offering compensation for Mr. Myrie's conviction would imply that the State  considers that the victim was unfairly convicted. In that regard, it reiterated that the legitimacy of Mr. Myrie's conviction had been confirmed by Jamaica's Court of Appeal which reviewed his trial. It also stated that, despite the Commission's conclusions, the Court of Appeal made no mistake when it reached that decision. In light of the above, the State asked the Commission to refrain from issuing any other assessment of the State's compliance with this recommendation.
6. The petitioners have not presented information about measures adopted by the State to comply with this recommendation. 
7. The Commission appreciates the fact that Mr. Myrie's death sentence was commuted to life imprisonment and that he was granted release on parole on March 19, 2020. As regards the granting of compensation to victims, the IACHR reiterates that, in accordance with international legal principles, any failure to comply with an international obligation that is detrimental triggers a duty to make adequate reparation.
 According to inter-American human rights system case law, victims of human rights violations are entitled to receive appropriate compensation for the harm done to them, which must take the form of individual measures to make restitution, compensate,  and vindicate the victim, along with measures of satisfaction and guarantees of non-recurrence.
 Moreover, a State may not resort to its domestic law to modify or ignore that obligation.
 Concerning the State's position, the Commission requests detailed information about the measures it has implemented, apart from commuting victims' death penalty sentences, to provide effective reparation to the victim in the instant case for the human rights violations declared in Report on the Merit No. 41/40. These measures must include compensation, according to the text of the recommendation formulated by the IACHR. The Commission likewise invites the State to enter into some kind of talks and rapprochement with the victim in this case so as to be able to ascertain the specific harms done to him by the violation of his human rights and thereby determine the measures needed to guarantee him effective reparation. In light of the above, the Commission observes that the State has provided relevant information needed to update the status of implementation of this recommendation, which had yet to be implemented, and considers that it is substantially partially complied. 

8. Regarding the second recommendation, in 2015, the State informed that as a result of the commutation of Mr. Myrie’s sentence, he had been transferred to the prison’s general population. The State affirmed that the conditions of detention comply with the standards of humane treatment and in this regard, the Inspectorate of the Department of Correctional Services constantly monitors compliance with these standards and issues recommendations for systematic improvements. The State also indicated its intention to build new prisons and to begin a reclassification process to alleviate overcrowding in maximum security facilities. The State further mentioned that the review of the parole application process had resulted in a substantial increase in the number of paroles granted in the past three years.

9. In 202, the State declared that, in view of Mr. Myrie's release, this recommendation is moot. Nevertheless, the State pointed out that it continues to adopt measures to improve prison conditions by, inter alia, classifying inmates for transfers to medium-risk correctional facilities as a way to reduce overcrowding, and by ensuring routine oversight by independent bodies to make sure that prison conditions meet minimum standards. The independent bodies enlisted by the State to this end are the Independent Commission of Investigations, the Public Defender; Stand Up Jamaica; the Director of Public Prosecutions and the Board of Visitors of correctional facilities. In addition, the State declared that Jamaica's 11 penitentiaries for adults enjoy a wide range of medical services, including access to psychologists, psychiatrists, and doctors. In light of the above, the State requested the Commission to refrain from any further assessment of compliance with this recommendation.
10. The petitioners have not presented information about measures adopted by the State to comply with this recommendation. 
11. The Commission appreciates the information provided by the State regarding compliance with this recommendation and takes note of the release of Mr. Myrie in March  2010. The IACHR likewise appreciates the information provided by the State regarding the transfers of inmates to medium-risk correctional facilities in order to reduce overcrowding; regarding the routine oversight exercised by independent bodies in the prisons so as to ensure that prison conditions meet minimum requirements; and regarding the medical services to which detainees have access. In light of the above, the Commission observes that the State has provided relevant information needed to update the status of implementation of this recommendation and considers that it is totally complied.

12. Regarding the third recommendation, in 2015, the State asserted that judicial guarantees and the right to judicial protection are duly protected under Sections 13 and 16 of the Charter of Fundamental Rights and Freedoms of Jamaica and have been expanded by the jurisprudence of the Judicial Committee of the Privy Council and the Court of Appeal of Jamaica. In addition, the State indicated that it does not oppose considering the provision of legal assistance to persons wishing to file constitutional motions but maintains that the State does not have an obligation to do so under Article 8 of the American Convention.

13. In 2020, the State reiterated that the Legal Aid Act has been in effect since publication of Report on the Merits No. 41/04., although it did explain that the section regulating that aid in civil law cases had not yet entered into force. The State further reported that it has provided financial assistance to legal aid centres, such as the Legal Aid Clinic of the Norman Manley Law School and the Legal Aid Clinic in Kingston (which also operates in Mandeville and May Pen), which provide cost-free or low-cost legal services. Thus, the State pointed out that it has adopted appropriate measures to guarantee legal assistance for constitutional claims and other civil law matters and has, therefore, complied with this recommendation.
14. The petitioners have not presented information about measures adopted by the State to comply with this recommendation. 

15. The Commission notes that the jurisprudence of the Judicial Committee of the Privy Council and the Court of Appeal of Jamaica have expanded the scope of the rights to judicial guarantees and judicial protection as established in the Charter of Fundamental Rights and Freedoms of Jamaica. The Commission likewise appreciates the information remitted by the State about the Legal Aid Act entering into force as of the publication of Report on the Merits No. 41/04 (except for the section regulating aid in civil law cases) and about the State's financial support for some legal aid centers providing cost-free or low-cost legal services. On that, the IACHR considers that the measures reported by the State are a step toward guaranteeing in Jamaica the right to an impartial hearing and the right to judicial protection, along the lines of Report on the Merits No. 41/04, on the understanding that the objective pursued by the Legal Aid Act and the financial support given to legal aid centers is to ensure that people can access professional legal aid for filing constitutional cases with Jamaican courts. In order to be able to declare compliance with this recommendation, the Commission invites the State to provide additional, specific information for evaluating implementation of the Legal Aid Act, along with information about legal and regulatory protection of the right to a fair trial. It likewise invites the petitioning party to say what it thinks of the measures reported by the State to comply with this recommendation. In light of the above, the Commission observes that the parties have provided relevant information needed to update the status of implementation of this recommendation and considers that it is substantially partially complied.
VI. Level of compliance of the case  

16. Based on the foregoing, the IACHR concludes that the compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1 and 3.   

VII. Individual and structural results of the case 

17. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 
Restoration of the infringed right measures
· Mr. Whitley Myrie's death penalty sentence was commuted to life imprisonment.
· Mr. Whitley Myrie  was released on parole on March 19, 2010 and is not in prison. 
B. Structural results of the case 

Non-Repetition Measures

· The jurisprudence of the Judicial Committee of the Privy Council and the Court of Appeal of Jamaica have expanded the scope of the rights to judicial guarantees and judicial protection as established in the Charter of Fundamental Rights and Freedoms of Jamaica.
· Financial support provided by the State to legal aid centers providing cost-free or low-cost legal services, such as the Legal Aid Clinic of the Norman Manley Law School and the Legal Aid Clinic in Kingston (which also operates in Mandeville and May Pen).
Legislation/Normative

· Legal Aid Act.
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