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FOLLOW-UP FACTSHEET OF REPORT No. 27/09
CASE 12.249 
JORGE ODIR MIRANDA CORTEZ AND OTHERS
(El Salvador)

I. Summary of the case
	Victim (s): Jorge Odir Miranda Cortez and 26 victims who were identified in the file of this case
Petitioner (s): Carlos Rafael Urquilla Bonilla, Jorge Odir Miranda Cortez
State: El Salvador
Merits Report No.: 27/09, published on March 20, 2009 

Admissibility Report No.: 29/01, published on March 7, 2001 

Compliance Agreement: Enclosed in the Merits Report
Themes: Judicial Protection / Right to Humane Treatment / Right to Health / Access to Medication / Domestic Effects. 
Facts: This case refers to the State’s failure to provide triple-therapy medications to Jorge Odir Miranda Cortez and 26 other persons carrying the human immunodeficiency virus/acquired immune deficiency syndrome (“HIV/AIDS”). All of them are members of the Asociación Atlacatl. According to the petition, the State did not provided them with the triple medication needed to prevent their death and improve their quality of life. The Salvadoran Social Security Institute (“ISSS”) purportedly discriminated against Mr. Jorge Odir Miranda Cortez and the alleged victims because they are carriers of HIV/AIDS. In April 1999, they filed a writ of amparo with the Constitutional Chamber of the Supreme Court of Justice of El Salvador alleging a violation of the rights outlined in their petition before the Inter‑American Commission. The Court ruled on the amparo on April 4, 2001. The petitioners hold that the delay on the part of this Salvadoran jurisdictional organ is unreasonable and constitutes a further violation of the right to a fair trial and judicial protection.
Rights violated: The IACHR concluded that Article 25 of the American Convention had been violated, since a writ of amparo is not a simple, efficient or effective remedy. The existence of this national law constitutes a breach of the duty to bring domestic legislation into compliance with the American Convention, thus violating Article 2 of the said instrument. The Salvadoran State is also responsible for violating Article 1(1) of the American Convention by failing to respect and ensure the right of Jorge Odir Miranda Cortez and the 26 other petitioners in this case to judicial protection. The Inter‑American Commission determined that it lacked evidence to attribute responsibility to the Salvadoran State based on Articles 4 and 5 of the American Convention. 


II. Recommendations 

	Recommendations
	State of compliance in 2020

	a) Legislative measures be implemented to amend the provisions governing amparo, in order to make it a simple, prompt and effective remedy as required by the American Convention.
	Pending compliance

	b) Adequate reparation be provided to Jorge Odir Miranda Cortez and the other 26 victims mentioned in the record of Case 12.249 --or their beneficiaries, as appropriate-- for the human rights violations here found.
	Total compliance


	*Compliance Agreement signed between the parties:

1. The parties to this agreement confirm their desire to terminate the proceedings before the Inter-American Commission on Human Rights, in recognition of the progress made by the Salvadoran State in the prevention and treatment of HIV/AIDS. Nevertheless, and despite repeated calls that the Asociación Atlacatl “Vivo Positivo” has made through the media and by telephone to the petitioners concerned by the present case, for the purpose of including them in decisions relating to the dialogue that has been maintained between Mr. Jorge Odir Miranda Cortez and officials of the Salvadoran State, it has been impossible to make contact with most of those persons, and this has been reported to the Inter-American Commission on Human Rights. Included as an integral part of this notarized deed are certified copies of announcements that were published in the newspaper La Prensa Gráfica on September 22 and 23, 2006. Because it has been impossible to contact most of the persons concerned by the proceedings before the Inter-American Commission on Human Rights, the persons present here have reached agreements of general benefit that will also be brought to the attention of the Inter-American Commission on Human Rights.
	Total compliance


	2. The State of El Salvador, through the Vice Minister of External Relations, will deliver a lump-sum payment, within 15 working days after the date of this notarized deed, in the amount of two thousand United States dollars, in compensation to 23 persons who are parties to the proceedings before the Inter-American Commission on Human Rights, for a total of forty six thousand United States dollars, as a charge to the General Budget of the State, within the envelope of the Ministry of External Relations, which funds will be consigned in bank accounts opened by the Ministry of External Relations in the name of each of the beneficiaries, for a period of two years. If at the end of that time the beneficiaries of the accounts, or their next of kin pursuant to applicable legislation, have not claimed the funds, those reparations shall be awarded to the National Commission against AIDS, so that, together with the Asociación Atlacatl “Vivo Positivo”, they may be used in activities for the prevention of HIV, and to help reduce stigmatization and discrimination. The parties hereby also confirm that Mr. Jorge Odir Miranda Cortez together with three persons who are parties to the proceedings before the Inter-American Commission on Human Rights have decided to renounce their claim to compensation referred to above, and they will report this to the Inter-American Commission. The amount of fifty five thousand United States dollars will also be delivered to the Asociación Atlacatl “Vivo Positivo”, as a one-time reimbursement of outlays made with respect to this case, within 15 days after the date of this notarized deed.
	Total compliance


	3. Consistent with the extensive jurisprudence of the Inter-American Court of Human Rights, the payment that the State of El Salvador makes to the persons mentioned in this notarized deed is not subject to any taxes currently existing or that may be decreed in the future.
	Total compliance


	4. The parties also declare that these agreements constitute a demonstration of solidarity and of recognition by the Salvadoran State of reparations for damages caused.
	Total compliance


	5. As a consequence of the cited agreements, Mr. Jorge Odir Miranda Cortez, in his capacity as indicated above, declares that the damages that the situation may have caused are hereby satisfied, and he declares that, in that same capacity, he releases the Salvadoran State from any present or future claim or liability that may flow from the proceedings in question.
	Total compliance 


	6. Additionally, the State of El Salvador, in faithful compliance with its duty to adapt the provisions of domestic law to the Inter-American Convention on Human Rights, undertakes to take the steps necessary for prompt adoption of the new Law of Constitutional Procedures.
	Total compliance


	7.  As well, the parties agree to hold a public ceremony of recognition and solidarity about the events of this case, which will be attended by officials of the State institutions involved in the case, as well as by entities devoted to the prevention and comprehensive treatment of HIV/AIDS, as well as the communications media, as parties to the promotion of human rights and as witness to the commitment to continue measures of prevention and of care for persons living with HIV/AIDS.
	Total compliance


	8. The parties also agree to build a commemorative park dedicated to persons who have died as a result of AIDS during this process, to be located at kilometer 10 of the Highway from San Salvador to Comalapa.
9. Both the public ceremony and the inauguration of the commemorative park will be held jointly on December 1 of this year.
	Total compliance


	10. Finally, the State of El Salvador and Mr. Jorge Odir Miranda Cortez, in the capacity in which he appears, with a view to helping consolidate a climate of social reconciliation in the country and to publicize the issue of respect for human rights, specifically in relation to HIV/AIDS, have reached agreement on additional reparations, as detailed below:
A. The establishment of training programs for public officials with respect to non-discrimination against persons with HIV/AIDS, and the parties hereby recognize the effective existence of programs of this kind provided by the Ministry of Public Health and Social Assistance;
B. The monitoring of hospitals under State administration by recognized nongovernmental organizations working with persons living with HIV/AIDS, and the parties hereby note that NGOs such as the Asociación Atlacatl “Vivo Positivo” are already performing this type of monitoring;

C. Training for medical personnel who provide care to persons with HIV/AIDS; the parties also declare that such training is already being provided by the Ministry of Public Health and Social Assistance; and
D. Strengthening the Asociación Atlacatl “Vivo Positivo” as the institution devoted to working on human rights and HIV/AIDS, and the parties recognize that said institution is the recipient of grants from the Ministry of Public Health and Social Assistance, as are other NGOs working on the HIV/AIDS issue.
	Total compliance



III. Procedural Activity
1. On November 30, 2007, the parties signed a compliance agreement on Recommendations issued in the Merits Report.

2. On October 3, 2018, the IACHR held a working meeting with the parties during its 169th Period of Sessions regarding the follow-up on the recommendations issued in Merits Report No. 27/09. Following this working meeting, the Commission requested information to the State on October 30, 2018, regarding the agreements reached at the meeting. The State submitted said information on December 7, 2018.

3. On September 26, 2019, the IACHR held a working meeting with the parties in connection with its 173rd period of sessions to follow up on the recommendations made in Report on the Merits No. 27/09 as well as in the Compliance Agreement signed by the parties. 
4. The IACHR asked the State for up-to-date information on implementation on August 10, 2020. The State presented that information on October 15, 2020.
5. The IACHR asked the petitioners for up-to-date information on implementation on August 10, 2020. As of the closing date of this report, the petitioners have not provided such information.
IV. Analysis of the information presented
6. The Commission considers that the information provided by the by the State in 2020 is relevant given that it is up to date and comprehensive on measures adopted regarding compliance with at least one of the recommendations issued in Merits Report No. 27/09.
V. Analysis of the compliance with the recommendations
7. As regards the first recommendation, in 2010, the Salvadoran State pointed out that, in November 2002, a bill called the Constitutional Procedural Act was introduced in the Legislative Assembly and it has been under study since 2003.
 On September 25, 2015, the State maintained that, given the lack of a legislative reform of amparo proceedings, the Supreme Court had compensated for this deficiency through jurisprudence, thereby ensuring that writs of amparo be efficiently processed in accordance with the fundamental rights at risks and the characteristics of each case, to ensure a prompt response from this court.
 On December 7, 2018, the State reported that the Constitutional Procedural Act bill was still under study at the Legislative Assembly’s Committee on Legislation and Constitutional Affairs which, if approved, would replace the current Constitutional Procedures Act.
8. In 2019, the State reported that the proposed “Constitutional Procedural Act” was still being studied by the Legislative Assembly’s Committee on Legislation and Constitutional Affairs. 

9. In 2020, the State reported that the Constitutional Procedural Law is still being examined by the Legislation and Constitutional Issues Committee and that, in view of the COVID-19 pandemic situation, in recent months that body had focused on producing specific legislation that would enable the authorities to address that situation. However, it pointed out that the Constitutional Procedures Law in force had been tied and tested by the current health crisis. According to the State, in that context, virtual channels had been opened up and citizens' petitions had been efficiently addressed through the constitutional procedures regulated by said law. Thus, the Constitutional Division of the Supreme Court of Justice had managed to provide effective judicial protection by enforcing the law currently in effect, which, in the State's opinion, would enrich any study carried out by the Legislation and Constitutional Issues Committee of the bill submitted for its consideration.
10. In 2019, at a working meeting held on September 26, the petitioners reiterated what they had said in previous years regarding the fact that the jurisprudential line referred to by the State consisted of isolated decisions. They also indicated that the fact that over twelve years had gone by without new legislation on the matter of justice shows that the State had demonstrated a passive interest in complying with this recommendation since the signing of the compliance agreement.
11. The Commission values the efforts made to ensure that the legislative branch of the State operates effectively during the current global health crisis. It particularly underscores the fact that it is precisely in such circumstances that norms are needed to ensure effective judicial protection of human rights, especially those of the persons hardest hit by this pandemic. In this regard, the Commission takes note of the commitment entered into by the State to heed the importance of adjusting provisions on constitutional procedures in such a way as to bring their content into line with international legal provisions on the subject and, in particular, with the American Convention on Human Rights. Accordingly, the IACHR will continue to track of progress with the Constitutional Procedures bill as it moves through the corresponding legislative bodies. In light of the above, the IACHR considers that implementation of this recommendation is still pending.
12. Moreover, although the IACHR has declared that the  second recommendation has been complied with,
 at the working meeting on September 26, 2019, the petitioners reported on setbacks in monitoring care of HIV patients by the Atlacatl Association, due to a lack of financing, and on the the situation of neglect of the commemorative garden.  The State, for its part, promised to report on the level of investment and distribution of funds for monitoring patients with HIV, and to transfer the situation of the abandoned commemorative garden to the new authorities at the Ministry of Public Health.  In this regard, the Commission invites the State to provide up-to-date information on the level of investment and distribution of funds for monitoring HIV patients and the measures adopted to preserve the commemorative garden. 

13. In 2020, the State reported that, via the Ministry of Health, it continues to coordinate with various associations with which it conducts activities geared to preventing, detecting, and providing care for HIV/AIDS. Regarding those activities, the State mentioned that one of the organizations subsidized in 2019-2020 was Asociación Atlacatl Vivo Positivo. However, with respect to that Association, the State informed the IACHR that it had failed to submit to the health authority the documentation that is a prerequisite for obtaining and handling the subsidies granted, so that those subsidies had not actually been delivered. 
14. With regard to the recovery and preservation of the commemorative garden, the State reported that, following promulgation of the Law to Prevent and Control the Infection Caused by the Human Immunodeficiency Virus, the Commission against HIV (CONAVIH) became part of the Health Ministry, so that maintenance and oversight of the Solidarity Garden had been delegated to the Ministry, which reports on follow-up actions on a quarterly basis.
15. Finally, the State deemed it important to inform the IACHR that, during 2020, the pharmacological compound comprising Dolutegravir, Lamivudina, and Tenofovir was distributed to persons with HIV/AIDS. According to El Salvador, that mix is endorsed by the Pan American Health Organization and the World Health Organization as it contributes to a better standard of living, reduces side effects, and fosters greater adherence to treatment among patients.
16. The IACHR appreciates the information provided by the State regarding funding for organizations and maintenance of the commemorative garden. Regarding the latter, the IACHR invites the State to furnish more information about it, based on the quarterly reports drawn up by the Health Ministry. At the same time, the Commission takes note of and commends the actions taken by the State to improve the care provided for persons living with HIV/AIDS. The Commission finds that it is such strategies, accompanied by robust efforts to combat discrimination, stigma, and prejudice, that will enable the countries in the region to make headway in the treatment of this illness.
VI. Level of compliance of the case
17. Based on the foregoing, the Commission concludes that compliance in this case is partial. The Commission appreciates the efforts put forth by both parties to carry out a dialogue and constructive process towards full compliance. At the same time, it reiterates to the Salvadoran State the importance of implementing actions to fully comply with the first recommendation. 

VII. Individual and structural results of the case
18. This section highlights the individual and structural results of the case, as informed by the parties.
A. Individual results of the case
Satisfaction measures 

· The State delivered US$55,000 to the Asociación Atlacatl “Vivo Positivo”, through its president Mr. Jorge Odir Miranda Cortez, in recognition of outlays related to processing the case.
· The agreement signed between the parties recognizes that the Asociación Atlacatl, devoted to working in human rights and HIV/AIDS, is the beneficiary of subsidies from the Ministry of Public Health and Social Welfare, as are other non‑governmental organizations that do HIV/AIDS‑related work. The amount was not specified. Subsequently, in 2018, the petitioners reported that the association receives US$ 25,000 annually, which amounts to a 75% budget cut over the years.  
· On December 1, 2007, a public ceremony of recognition and solidarity was held, relating to the events covered by this case, and a commemorative park was inaugurated called the Garden of Solidarity. This park is dedicated to persons who died during these proceedings as a result of Acquired Immunodeficiency Syndrome (AIDS) and in homage to the persons who have struggled to survive with HIV/AIDS. This park is located at kilometer 10 of the Highway from San Salvador to Comalapa. The public ceremony was attended by the First Lady of the Republic, Msgr. Richard Antall, the Minister of Public Health and Social Assistance, authorities of the National Commission against AIDS, the Vice Minister of External Relations, Mr. Jorge Odir Miranda Cortez, and organizations devoted to prevention and comprehensive care in the struggle against HIV/AIDS. According to information supplied by the State, the Minister of Public Health and Social Assistance declared that for eight years the State has been pursuing comprehensive policies of HIV/AIDS prevention and treatment, following international criteria for dealing with the epidemic; he noted that in the past the State had lacked the resources, medications, knowledge and sensitivity to address the scourge, a situation which he claimed had now changed significantly.
B. Structural results of the case

Institutional strengthening 

· The agreement signed between the parties recognizes that the Salvadoran State has allowed the monitoring of State-administered hospitals by nongovernmental organizations, such as the Asociación Atlacatl “Vivo Positivo”.
· The agreement signed between the parties established the training programs for public officials for avoiding discrimination against persons with HIV/AIDS, and it has trained medical personnel in caring for persons with HIV/AIDS.
· Because it was not possible to locate 23 victims or their successors, the State undertook to deposit the amount of US$46,000 in bank accounts opened by the Ministry of External Relations in the name of each of those 23 victims, for a period of two years. If at the end of that time those funds have not been claimed, they will be awarded to the National Commission against AIDS, so that, together with the Asociación Atlacatl “Vivo Positivo”, they may be used in activities for the prevention of HIV, and to help reduce stigmatization and discrimination. After the legally established time period, on February 4, 2014, the Asociación Atlacatl agreed to sign a letter of understanding with what was then CONASIDA, now CONAVIH, to execute an Action Plan with objectives and targets aimed at preventing HIV, as well as eradicating all stigma and practices of discrimination.

· On May 3, 2010, CONASIDA received the funds. On March 9, 2011, CONASIDA received a request from the Asociación Atlacatl for US$ 10,000 for a plan to promote social programs, and this amount was provided to the association on March 18 of the same year.
· On June 12, 2013, the State approved an Action Plan to implement US$ 32,000. The established outcomes of the plan were to: strengthen rights‑based comprehensive care for persons with HIV, improve the response of the Salvadoran justice system in matter of the human rights of persons living with HIV, and provide legal assistance for petitions lodged by persons with HIV due to the violation of their rights.
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