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FOLLOW-UP FACTSHEET OF REPORT No. 48/16
CASE 12.799
MIGUEL ÁNGEL MILLAR SILVA ET AL. (RADIO ESTRELLA DEL MAR DE MELINKA)
(Chile)

I. Summary of Case  

	Victim (s): Miguel Millar Silva, Narciso Nahuelquín Lepío, Patricia Cocq, Luis Jerez, Carolina Leyton, Soledad Lorca, Vanesa Mancisidor, Marcia Paredes, Alejandra Venegas, Genaro Barría, Eduardo Carimoney, Mabel Chiguay Carimoney, Rodrigo Levicoy, Palmenia Saldivia, Marcos Silva
Petitioner (s): Center for Justice and International Law (CEJIL), Miguel Millar Silva, Pía Matta 
State: Chile
Merits Report No.: 48/16, published on November 29, 2016
Admissibility Report No.: 171/10, adopted on November 1, 2010
Compliance Agreement: Signed between the parties on May 8, 2015

Themes: Freedom of Thought and Expression / Right to the Benefits of Culture / Indirect Restrictions on Freedom of Expression. 
Facts: Radio Estrella del Mar operates in the town of Melinka, a small port community located on an island in the Guaitecas Archipelago, in the southern region of Chile. The town is characterized by its isolation, and accessibility and connectivity problems with the rest of the country. Due to Melinka’s isolation, electricity is supplied to the population through generators which are owned and administered by the municipality. In October 1999, on the instructions of the municipality, Radio Estrella del Mar was disconnected from the free, extended-hours electricity provision system, while the other media outlets in Melinka remained connected to that system.

Rights violated: The Commission concluded that the Chilean State was internationally responsible for the violation of the rights enshrined in Articles 13 and 24 of the American Convention, in conjunction with Article 1.1 thereof, to the detriment of Miguel Ángel Millar, Narciso Nahuelquín Lepío, Patricia Cocq, Luis Jerez, Carolina Leyton, Soledad Lorca, Vanesa Mancisidor, Marcia Paredes and Alejandra Venegas as journalists and employees of Radio Estrella del Mar, and of Palmenia Saldivia, Eduardo Carimoney, Mabel Chiguay Carimoney, Genaro Barría, Rodrigo Levicoy and Marcos Silva as users of the radio station.


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. In the event that the situation is maintained, to allow Radio Estrella del Mar de Melinka to access the electrical power supply during the extended hours enjoyed by the rest of the town’s media outlets.
	Substantial partial compliance 

	2. Appropriately redress the harm caused to the victims.
	Substantial partial compliance 

	Compliance agreement 
	1. Monetary reparation: The 15 victims state that they will consider themselves duly compensated with payment of US$3,000 to each of them —an amount they consider symbolic— in the form of a check made out to each victim, within a maximum period of three months from the signing of this agreement.
	Substantial partial compliance

	3. Take every necessary measure to guarantee that acts like those established in this case do not recur.
	Partial compliance

	Compliance agreement 
	2. Guarantees of non-repetition: (a) A Program for the promotion of citizen broadcasting in Regions X and XI (with an emphasis on Chiloé and Las Guaitecas) with the petitioners’ participation. The program to be implemented should include affirmative action measures to ensure the effective operation of radio stations promoted by civil society. The program will be designed jointly; to this end, a specific work plan should be drawn up beforehand.
	Partial compliance

	
	2. Guarantees of non-repetition: (b) As part of the normal dissemination activities of the Department of Human Rights of the Ministry of Foreign Affairs, the State will cover the costs of a discussion event —in seminar format— jointly organized by a regional university, with the participation of the petitioning organizations, on the implementation of the law based on international standards for free and inclusive radio broadcasting. The parties will ensure that the event includes the Under-Secretariat of Communications of the Chilean Government (SUBTEL), the National Institute for Human Rights, the Ministry General Secretariat of Government, the University of Chile, and the Estrella del Mar radio station, among other institutions. The State pledges to disseminate this event —including its reports— by publication on a government website.
	Pending compliance

	
	2. Guarantees of non-repetition: (c) The establishment of a Working Group to ensure the rectification of discriminatory processes during the law’s implementation. The parties will undertake efforts to include the Ministry General Secretariat of Government, SUBTEL, the World Association of Community Radio Broadcasters (AMARC), the National Association of Community and Citizen Radio Broadcasters of Chile (ANARCICH), universities, the Association of Chilean Journalists, and the National Institute for Human Rights. To accomplish this, the Working Group will launch a study to assess the benefits of introducing modifications to Article 36(b) of the General Telecommunications Law, No. 18.168. To facilitate the implementation of the proposed measures in the context of current public policy, a working meeting is proposed between the State and the petitioners.
	Partial compliance


III. Procedural activity 
1. The parties signed an agreement to comply with the recommendations on May 8, 2015.  
2. On June 11, 2016, the parties held a working meeting in Chile with the support of Commissioner Enrique Gil Botero, IACHR Rapporteur for the country, in which the parties agreed on a time frame for the installation of the Working Group.
 

3. On May 7, 2018, the IACHR held a working meeting with the parties in the framework of its 168th Period of Sessions to follow-up on the recommendations issued in the Merits Report No. 48/16. As follow-up to that meeting, the IACHR sent letters to the parties on June 26 requesting information on the measures adopted to implement the commitments agreed to at said meeting. Only the petitioners presented said information on August 21.  
4. On August 7, 2020, the IACHR requested updated information on compliance with the recommendations issued in the Merits Report No. 48/16 from the State. As of the closing date of this report, the State had not submitted that information.  
5. On August 7, 2020, the IACHR requested updated information on compliance with the recommendations issued in the Merits Report No. 48/16 from the petitioners, who submitted said on October 15, 2020.
6. On September 27, 2019, the parties held a working meeting during the 173rd Period of Sessions of the IACHR. 
IV. Analysis of the information presented 

7. The Commission considers that the information presented by the petitioners in 2020 is relevant on measures adopted to comply with at least one of the recommendations issued in the Merits Report No. 48/16. 
V.
Analysis of compliance with the recommendations
8. In relation to the first recommendation, in 2018, the State reported that Estrella del Mar radio station had reached an agreement with the radio station of the University of Valdivia regarding the use of the latter’s radio spectrum for its operations. In 2019, the petitioners informed the IACHR that Radio Estrella de Mar had the supply of electricity needed for its normal operation during extended hours.  However, they reported that they were unaware of the conclusion and existence of an agreement between Radio Estrella del Mar and the University of Valdivia Radio station referred to by the State.  Moreover, the petitioners maintained that the reason for the supply of electricity used by Radio Estrella del Mar is that there is currently no conflict between the Municipality of Melinka and the radio station, and not because specific measures were adopted by the State to guarantee this supply. 
9. During 2020, the petitioners reported no change in the status of compliance with this recommendation. They stated that Radio Estrella del Mar continues to receive power from the municipal supply. In their opinion, however, this recommendation needs continued monitoring by the IACHR inasmuch as the State continues to fail to provide conditions and guarantees regarding the continuity and acceptability of the electricity services supplied. In addition, the petitioners said they were still waiting for the State to provide them with clear and detailed information on the agreement reached with the Valdivia University radio station.

10. For its part, the State, during the working meeting held between the parties and the Commission during the 173rd Period of Sessions, reiterated the fact that Radio Estrella del Mar currently has the supply of electricity to ensure its operation. 
11. The Commission takes note of the information provided by the petitioners and awaits the details of the agreement signed between Radio Estrella del Mar and the Valdivia University radio station. It also reiterates the call made last year for the State to provide guarantees to ensure the continuity of the electricity supply, as provided for in international principles and obligations in the area of economic, social and cultural rights. In light of the foregoing, the IACHR considers that Recommendation 1 is in substantial partial compliance. 
12. With respect to the second recommendation, in 2018 the State reported that it had fully complied with this recommendation, having paid each one of the 15 victims the sum of US$3,000.00 pursuant to Presidential Decree No. 111 of August 17, 2015. 
13. The petitioners reported in 2016 that the State had satisfactorily paid the victims compensation, but it had not been possible for Genaro Barría’s children to receive the compensation due to internal problems with the process of claiming their inheritance
. In 2019, the petitioners explained that they had been informed that the State had complied with payment of all the agreed compensation for the children of Genaro Barría. However, the petitioners indicated that to date, they did not have the corresponding vouchers proving said payment by the State.  
14. The Commission welcomes the payment of compensation to the victims and takes note of the information received by the petitioners regarding compliance with this measure of reparation.  In this regard, the IACHR requests the State to provide the vouchers showing proof of payment of the corresponding compensation to Genaro Barría’s children and encourages the parties to provide specific information on this point. In light of the foregoing, the IACHR considers that Recommendation 2 is currently in substantial partial compliance.
15. With regard to the third recommendation, the State indicated that on September 27, 2016, the Working Group, as set out in the compliance agreement signed between the parties, was established to promote the study of the relevance of introducing amendments to Article 36(b) of the General Telecommunications Law No. 18.168.
 In 2018, the State reported that subsequent to the working meeting held within the framework of the IACHR’s 168th Period of Sessions, the parties met on June 19, 2018 to discuss the progress made in implementing the commitments which they agreed upon at said meeting. Furthermore, the State reported that independently of the compliance agreement, the Under-Secretariat of Telecommunications had worked jointly in a technical roundtable with the World Association of Community Radio Broadcasters (AMARC), the National Association of Community and Citizen Radio Broadcasters of Chile (ANARCICH) and the Chilean Association of Radio Broadcasters in the preparation of a legislative proposal to amend the punishment for unauthorized broadcasting. This proposal includes modifications to Article 36(b) of Law No. 18.168, given that the technical roundtable’s members agreed on the need for its decriminalization. Said legislative proposal was approved by the Senate during its first reading on March 14, 2018, passing the following day to the Committee on Public Works, Transportation, and Telecommunications. According to information provided by the State in 2019, the referenced proposal is still in its initial constitutional stages in the Committee on Public Works, Transportation, and Telecommunications.
16. With regard to the program for promotion of citizen broadcasting, in 2018, the petitioners reported that during the aforementioned meeting of June 19, which was attended by the Ministry of Foreign Affairs, the Under-Secretariat of Regional Development, the Under-Secretariat of Telecommunications, and the Under-Secretariat of Human Rights, the State took up again the proposal for the Program for the promotion of citizen broadcasting which had been presented by the petitioners in 2017 and updated the petitioners regarding the possible courses of action available in order to comply with the  pending recommendations. The petitioners expressed that this meeting was a step forward as compared to prior discussions; however, they indicated that they have concerns about the measures taken or proposals made by the State. The petitioners reported that, in particular, the Under-Secretariat of Regional Development pointed out to them that it had made progress in selecting community, municipal and university radio stations to which it could administer and manage a support and promotion fund. According to what the petitioners were told, said support would mainly focus on equipment and infrastructure for the radio stations, but not necessarily on strengthening capacities or access. The petitioners indicated that they require more information from the State regarding the criteria it plans to use in selecting the radio stations and institutions that will benefit from this fund and objected to the absence of a mechanism for the victims and their representatives to participate in this stage of the work. The petitioners also expressed their concern with the State’s proposal to include municipal radio stations as beneficiaries of the promotion program, noting that the purpose of the reparations agreed to with the State in the present case is to ensure greater access by civil society to community radio broadcasting. Furthermore, they highlighted the importance of including certain universities with a presence in the priority regions as potential intermediaries and facilitators for the implementation of the promotion program. Finally, the petitioners expressed their concern that the budget announced by the State to implement the promotion program—$700,000.00 Chilean pesos per region—is insufficient to sustain a program that translates into public policies to guarantee greater access of civil society from the priority regions to community broadcasting. During 2018, the petitioners sent to the State a new proposal for completion of the Program for Promotion of Citizen Broadcasting.  That proposal incorporates a system for financing by means of a competitive process that will allow for support of the sustainability of citizen broadcasting, and greater participation by the regional universities, to facilitate access to the radio spectrum of community broadcasters. 

17. On this point, the State reported to the IACHR that in 2019, it held various meetings to analyze the proposal sent by the petitioners and verify its viability.  Furthermore, it told the IACHR about various working meetings held with Austral University, for the purpose of drafting a proposal to cover the promotional program based on the work developed with the community through its different radio broadcasters.  In this regard, the petitioners pointed out that they had not been notified of these meetings and expressed their concern over the possibility of the promotional program moving forward without their participation. 

18. In 2020, the petitioners informed the IACHR that on September 27, 2019, the State responded to their proposal to comply with the Program for the Promotion of Citizen Broadcasting. However, they also expressed their concern about certain issues contained in that response. First, the petitioners pointed out that the implementation of the program should cover radio stations that operate under a free public access management model and not only those that fall within the technical and legal parameters currently provided for in Chilean regulations. They explained that although Radio Estrella del Mar is of private origin, its aims and objectives are public, community-based, and non-commercial, which is why it should be recognized in the program’s implementation. Therefore, from their perspective, the State’s argument related to the legal non-existence of “open access public radio stations” in reality imposes a constraint on effective compliance with the agreement.
19. Similarly, the petitioners expressed their doubts regarding the State’s intent to use existing public radio broadcasting facilities instead of creating new models that would broaden civil society participation by increasing the use of the radio spectrum. In this regard, the petitioners said that the State had proposed establishing agreements between various universities and regional governments to provide radio airtime for civil society participation. However, in the petitioners’ view, what is really important and necessary to ensure the proper implementation of the Citizen Broadcasting Promotion Program is expanding the available venues and not relying exclusively on those commercial facilities that already exist. They reported that at present, it is already common for university radio stations to cede their frequencies for civil society communications, and so they request that this model be replicated in the regions of Los Ríos, Los Lagos, and Aysén. They added that despite the intention of some university radio stations to extend their coverage into more remote areas, the State has indicated that it is not technically feasible to organize new frequency auctions.
20. With regard to financing, the petitioners expressed their disagreement with the State’s proposal to make use of municipal funding mechanisms. They believe that, as established by the IACHR in Report No. 48/16, the municipalities represent an extension of the State, and their participation must be accompanied by a commitment and coordination from the central government. Finally, they emphasized their request to the State that they be considered an active part in the process of designing and revising the Agreement, particularly under the framework of the proposal made by the State for SUBDERE and Austral University carry to out a study of the characteristics and feasibility of such Agreement, once it has been approved by SUBTEL.
21. Regarding this matter, in 2020 the petitioners reported that the seminar had not taken place, since the parties agreed that its implementation would be improved if the Citizen Broadcasting Program were in place first. They added that since the Plan for the Promotion of Citizen Broadcasting in Los Ríos, Los Lagos, and Aysén will contain important new features and opportunities for citizens, it would be appropriate to take advantage of the resources allocated to the seminar to announce and inform community actors in the affected regions about the details of the program. 
22. The IACHR is grateful for the information submitted by the petitioners and, at the same time, expresses its surprise at the lack of information from the State. The IACHR holds that the committed and constant presentation of updated information is a good practice that promotes the comprehensive follow-up of recommendations and, consequently, their compliance. Nevertheless, the IACHR recognizes the State’s response to the petitioners regarding the joint development of a proposal for the formulation of the Plan for the Promotion of Citizen Broadcasting. While that measure represents a step forward in the consultation process between the parties, the IACHR considers that the efforts undertaken in that context should remain aware of the positions and points of view expressed by the parties so that agreements that take into account both positions can be reached. Accordingly, the IACHR calls on the State to provide more information on the proposed Agreement sent to the petitioners, and to analyze methods and possibilities to ensure that the concerns they have expressed are addressed in the following steps and stages. The IACHR therefore considers that the third recommendation is in partial compliance and it will continue to monitor its evolution closely.

V. Level of compliance of the case  

23. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1, 2 and 3. 

24. The Commission appreciates the efforts deployed by both parties to develop a dialogue and constructive process towards the implement of the IACHR’s recommendations issued in Merits Report No. 48/16 and the commitments in the compliance agreement signed by the parties. In this regard, the IACHR calls on the State to continue adopting the necessary measures to comply with said recommendations and clauses, and to provide up to date and detailed information on these measures to the IACHR. 

VI. Individual and structural results of the case 

25. This section highlights the individual and structural results of the case which have been informed by the parties.  
A. Individual results of the case 

Restitution measures in the exercise of their right
· At present, Radio Estrella del Mar has the supply of electrical power needed for its normal operation during extended hours.
Pecuniary compensation measure 
· Pursuant to Presidential Decree Nº. 111, payments were made on August 17, 2015 in the amount of US$3,000.00 to Miguel Millar Silva, Narciso Nahuelquín Lepío, Patricia Cocq, Luis Jerez, Carolina Leyton, Soledad Lorca, Vanesa Mancisidor, Marcia Paredes, Alejandra Venegas, Eduardo Carimoney, Mabel Chiguay Carimoney, Rodrigo Levicoy, Palmenia Saldivia, and Marcos Silva. 
B. Structural results of the case 

Legislation/Regulations 
· On September 27, 2016, the Working Group was created to spearhead the study on the relevance of introducing amendments to Article 36(b) of General Telecommunications Law No. 18.168.
� IACHR, Annual Report 2017, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" ��Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, para. 591.


� IACHR, Annual Report 2017, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" ��Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, para. 590. 


� IACHR, Annual Report 2017, � HYPERLINK "http://www.oas.org/en/iachr/docs/annual/2017/docs/IA2017cap.2-en.pdf" ��Chapter II, Section F: Status of compliance with the recommendations of the IACHR and friendly settlements of the IACHR�, para. 593. 
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