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REPORT No. 36/11
DECISION TO ARCHIVE
CASE 12.131
ECUADOR
March 23, 2011

ALLEGED VICTIM:
David Sebastián Pintucci
PETITITIONER:
Comisión de Familiares de Víctimas Indefensas de la Violencia Social de la República Argentina - COFAVI
ALLEGED VIOLATIONS:
Articles 1(1), 5, 8, 18, and 25 of the American Convention on Human Rights
INITIAL PROCESSING DATE:
April 14, 1999

I.
POSITION OF THE PETITIONER
1. On January 26, 1999, the Inter-American Commission on Human Rights (hereinafter “the Commission” or “IACHR”) received a petition lodged by the Committee of Families of Defenseless Victims of Social Violence of the Argentine Republic [Comisión de Familiares de Víctimas Indefensas de la Violencia Social de la República Argentina] - COFAVI (hereinafter “the petitioners”), which alleges that the State of Ecuador is responsible for a lack of diligence in the investigation and punishment of the parties responsible for the death of an Argentine citizen, David Sebastián Pintucci (20), that occurred on March 13, 1998 in the city of Quito. 

2. The petitioners allege that on March 10, 1998, David Sebastián Pintucci entered the Republic of Ecuador as a tourist.  They contend that on March 23, 1998, David Sebastián Pintucci was walking along Avenida 24 de mayo in the city of Quito when he was assaulted by an unknown person who wounded him in the thigh with a knife.  They allege that after that, David Sebastián Pintucci was transported by emergency vehicle to a private clinic, where he was identified to the attending physician by his name and nationality.  They report that David Sebastián Pintucci was subsequently switched to a public hospital in a Red Cross ambulance, in the company of a national police officer.  They allege that upon arriving at the hospital, he was registered in the admission books as N.N., after which he died as a result of cardiac arrest.
3. The petitioners allege that the body of David Sebastián Pintucci was transferred to a police morgue where it was registered as N.N.  They further allege that the parents of David Sebastián Pintucci went to the Republic of Ecuador, and after appearing in the Ecuadorian media, they were able to make contact with a lieutenant in the Ecuadorian National Police, who informed them that he had been with their son in the hospital when he died, and he turned over to them a guitar, a fishing rod, and a backpack which contained the identification document of the alleged victim.

4. They indicate that the Twelfth Criminal Court of Pichincha then opened a criminal investigation into these events.  They allege that the only person punished was the person materially responsible for the death of David Sebastián Pintucci.  However, they argue that there was not a diligent investigation into the responsibility of state agents, i.e., the police and medical authorities who were involved in the facts of this case.

5. As regards the requirement of prior exhaustion of domestic remedies established in Article 46(1)(a) of the American Convention, the petitioners allege that it was impossible to have access to those remedies because they do not reside in Ecuador.  However, they maintain that they did exhaust the remedies under domestic law pursuant to Article 4(1)(a) of the American Convention.  Finally, based on the facts given, the petitioners allege violations of the rights to humane treatment, a name, a fair trial, and judicial protection, established in Articles 5, 8, 18, and 25 of the American Convention, considered in relation to Article 1.1 of that instrument, to the detriment of David Sebastián Pintucci.

II.
POSITION OF THE STATE

6. In response to the petitioners’ complaint, the State considers that the petition is inadmissible.  It maintains that there are appropriate domestic remedies in Ecuador for investigating, prosecuting, and punishing the acts described in this petition.  In this regard, it alleges that the Twelfth Criminal Court of Pichincha punished the person responsible for the death of David Sebastián Pintucci.  It further contends that the judicial investigations determined that David Sebastián Pintucci died as the victim of an assault, in which he was seriously injured by a common criminal who was trying to steal his belongings; hence, State agents in no way incurred responsibility.
7. Thus, the State considers that it cannot be assigned international responsibility, since it provided for domestic reparations for the complaints filed.  Consequently, it contends that in accordance with Article 47(b) of the American Convention, the allegations of the petitioners do not tend to establish violations of this instrument.

III.
PROCESSING BY THE IACHR

8. On January 26, 1999, the IACHR received a petition that was registered as number 12.131.  After a preliminary examination of the petition, on April 14, 1999, the IACHR proceeded to forward it to the State, and grant the State 90 days to submit its response.  On July 8, 1999, the State submitted its response, which was forwarded to the petitioners for their observations.  On July 26, 1999, the State submitted an additional brief, which was transmitted to the petitioners for their observations.  On September 17, 1999, the State submitted a brief containing further information, which was forwarded to the petitioners for observations. 

9. On November 23, 1999, the Commission received information from the petitioners, and it was forwarded to the State for its response.  On April 6, 2000, the Commission received the State’s response, and it was transmitted to the petitioners for their observations.  On August 3, 2000, the Commission received a communication from the petitioners, which was forwarded to the State for its observations.  On January 18, 2001, the Commission received a brief from the State, which was forwarded to the petitioners for their observations.  On March 12, 2001, the Commission received a request for an extension from the Commissioners, and it was granted by the Commission.  On May 10, 2001, the petitioners submitted information, which was transmitted to the State for its response.  

10. On August 31, 2001, the State of Ecuador submitted its observations, which were sent to the petitioners for their response.  On November 30, 2001, the petitioners submitted their comments, which were forwarded to the State for its response.  On May 3, 2004, the petitioners sent a communication to the IACHR indicating that two years ago, they had lost contact with the family members of the alleged victim and so they did not have access to certain information.  On April 13, 2009, the IACHR sent a communication to the petitioners in which it requested them, within one month’s time, to submit updated information as to whether the grounds for the petition still subsisted; otherwise, the Commission could proceed to archive the case.  On August 7, 2009, the IACHR received a communication from the petitioners reiterating that they had lost contact with the alleged victim’s family.

IV. 
GROUNDS FOR THE DECISION TO CLOSE THE RECORDS

11. Both Article 48(1)(b) of the American Convention on Human Rights and Article 42 of the IACHR Rules of Procedure establish that, as part of the processing of a petition, once the information has been received or the deadline established for receipt of the information has lapsed, the IACHR shall determine whether the grounds for the petition or communication still exist or subsist, and in the event they do not, it shall order the case archived.

12. The present petition alleges violation of the rights established in Articles 1(1), 5, 8, 18, and 25 of the American Convention.  The State, for its part, contends that the petition is inadmissible, because the petitioners’ allegations do not establish presumed violations of the American Convention.

13. The Commission does not have up to date information from the petitioners since November 2001 and on May 14, 2004, the Commission received a document from the petitioners informing that they had lost all contact with the Pintucci family two years ago, and that in view of the fact that they did not know their current whereabouts, it was impossible for them to continue to act a petitioners and present observations.  The above was confirmed in the petitioners’ communication received by the Commission on August 7, 2009.  In these circumstances, it is not possible to determine if the grounds for the initial petition subsist; hence, in accordance with Article 48(1)(b) of the Convention and Article 42 of the IACHR Rules of Procedure, the present petition is archived.

Done and signed in the city of Washington, D.C., on the 23rd day of the month of March, 2011.  (Signed): Dinah Shelton, President; José de Jesús Orozco Henríquez, First Vice-President; Rodrigo Escobar Gil, Second Vice-President; Paulo Sérgio Pinheiro, Felipe González, Luz Patricia Mejía Guerrero, and María Silvia Guillén, Commissioners.
