VI. Information Commission

Establishment of the Information Commission

53. (1) An Information Commission is hereby established, which shall be in charge of promoting the effective implementation of this law;

(2) The Information Commission shall have full legal personality, including the power to acquire, hold and dispose of property, and the power to sue and be sued; 

(3) The Information Commission shall have operative, budgetary and decision-making autonomy and shall report to the legislature;

(4) The legislature shall approve the budget of the Information Commission, which shall be sufficient to enable the Commission to perform its duties adequately.

54. (1) The Information Commission shall be comprised of [three or more] commissioners.
(2) The Commissioners shall appoint a Chair from among themselves. 

55. (1) No one shall be appointed Commissioner unless he/she:

a) is a citizen;

b) is a person of high moral character and recognized competence in the field of transparency and the right to information;

c) has not held a [high-ranking] position in government or with a political party within the past [2] years; and,

d) has not been convicted of a violent crime or a crime of dishonesty, within the last [five] years, for which he or she has not been pardoned.

56. The Commissioners will be appointed by the [Executive Official] after a nomination of a two-thirds majority vote of the [legislative body] and in a process in accordance with the following principles: -
a) participation by the public in the nomination process 

b) transparency and openness; and 

c) the publication of a short list of candidates. 

Comment: In order to increase confidence in the institution, it is desirable that both the executive and legislature be involved in the selection process; that any decision by the legislature be by a supermajority (e.g. 60 percent or two thirds) sufficient to ensure bi- or multi-partisan support; that the public has an opportunity to participate in the nomination process; and that the process be transparent. There are two main approaches: executive appointment, with nomination or approval by the legislature; and legislative appointment, with nomination or approval by the executive.

57. (1) The Commissioners shall serve full-time and be paid the same salary as a [high court judge].

(2) The Commissioners shall not hold another job, position or commission, except in educational scientific or charitable institutions.

Comment: It is strongly recommended that the Information Commissioner, or Chair of the Information Commission should serve full-time, and that his/her salary should be linked to an externally established rate to enhance commissioner’s independence. 

58. The Commissioners hold office for a period of [5 ] years, which may be renewed once.

59. (1) The Commissioners may not be removed or suspended from office, except in accordance with the procedure by which he or she was appointed and only for reasons of incapacity or behavior that renders him/her unfit to discharge his/her duties. Such behavior includes: 

a) conviction of a criminal offense; 

b) infirmity that affects the individual’s capacity to discharge his duties; 

c) severe breach of the provisions of the Constitution or this Act;

d) refusal to comply with any objective disclosure requirements, such as regarding salary or benefits.

(2) Any Commissioner that has been removed or suspended has the right to appeal that removal or suspension to a court of law. 

Duties of the Commission
60. The Commission shall, in addition to any other specific powers established by this Act, have all the necessary powers to discharge its duties, including: -
a) to review any information held by a public authority, including through on-site inspection;

b) to compel witnesses and evidence in the context of an appeal; 

c) to adopt such internal rules as may be necessary to conduct its business; and
d) to issue recommendations to public authorities.
61. The Commissioners shall, in addition to other duties specifically established by this Act, have the following duties: -
a) to interpret this law;

b) to provide support and guidance, upon request, to public authorities concerning the implementation of this Act;

c) to promote awareness and understanding of the law and its provisions among the public, including through publishing and disseminating a guide on the right of access to information;

d) to make recommendations on existing and proposed legislation; and,

e) to refer cases of wrongdoing.

Reporting
62. (1) Public Authorities shall report annually to the Commission on the activities of the public authority pursuant to, or to promote compliance with, this Act.  This report shall include, at least information about: - 

a) the number of requests for information received, granted in full or in part, and refused;

b) how often and which sections of the Act were relied upon to refuse, in part or in full, requests for information;

c) appeals from refusals to communicate information;

d) fees charged for requests for information;

e) its activities pursuant to Article 11 (duty to publish);

f) its activities pursuant to Article 32 (maintenance of records); and 

g) its activities pursuant to Article 66 (training of officials).

(2) The Commissioners shall report annually on the Commission’s operation. This report shall include, at least, the number of appeals filed with the body, including a break-down of the number of appeals from various public authorities; and results and status of these appeals. 

Criminal and Civil Responsibility

63. No one shall be subjected to civil or criminal action, or any employment detriment, for anything done in good faith in the exercise, performance or purported performance of any power or duty in terms of this Act, as long as they acted reasonably and in good faith.

64. (1) It is a criminal offense to willfully destroy or alter records after they have been the subject of a request for information.

(2) Anyone who bears responsibility for an offence under sub-section (a) shall be liable to a fine not exceeding [insert appropriate amount] and, for a repeated offense, to imprisonment for a period not exceeding _____ years. The head of a public body that is found to have committed any of these offenses may be subject to a fine between 20% and 50% of his or her annual salary. 

(3) A court may hold the head of a public body in contempt for failure to comply with a court order to disclose information, and may impose daily fines for non-compliance up to 50% of his or her annual salary. 

(4) Any sanctions ordered shall be posted on the website of the Commission and the respective public body within five days of their having being ordered.

65. (1) It is an administrative offense willfully to: - 

a) Obstruct access to any record contrary to Parts II and III of this Act;

b) Obstruct the performance by a public authority of a duty under Parts II and III of this Act; and

c) Interfere with the work of the Commission.
 (2) Anyone may make a complaint about an administrative offense as defined above.
