V. Appeals

Internal Appeal

45. (1) A requester may, within [60] working days of a refusal to respond, or of any other breach of rules in this law for responding to a request, lodge an internal appeal with the head of the public authority.

(2) The head of the public authority must issue a written decision stating adequate reasons, within [10] working days from receipt of the notice of appeal, and the requester provided with a copy of that decision.
(3) If the requester decides to present an internal appeal, he/she must wait the full term of the timelines in this provision prior to lodging an external appeal.

Comment: An internal appeal should not be mandatory, but instead optional for the requester before proceeding to the external appeals process.

External Appeal 

46. (1) Any requester who believes that his or her request for information has not been processed in accordance with the provisions of this law, whether of not he or she has lodged an internal appeal, has the right to file an appeal with the Information Commission. 

(2) Such an appeal shall be filed within [60] working days of a decision being appealed against, or the expiration of the timelines for responding to the request or an internal appeal established by this law. 

(3) Such an appeal shall contain: -
a) the public authority with which the request was filed;

b) the contact information of the requester;

c) the grounds upon which the appeal is based; and

d) any other information that the requester considers relevant.

47. Upon receiving an appeal where it is apparent to the Commission that withholding the information is not justified, the Commission shall attempt to mediate between the parties with a view toward disclosure of the information without going through a formal appeal process. 

48. (1) The Commission shall log the appeal in a centralized tracking system and inform all interested parties, including interested third parties, about the appeal and their rights to make representations. 

(2) The Commission shall set fair and nondiscriminatory rules regarding the processing of appeals which ensure that all parties have an appropriate opportunity to make representations. 
49. (1) The Commission shall decide appeals, including attempts to mediate, within [50] working days and may, in exceptional circumstances, extend this timeline by another [50] working days. 

(2) The Commission, in deciding the case, may: -
a) reject the appeal;

b) require the public authority to take such steps as may be necessary to comply with its obligations under this law, such as, but not limited to, providing the information and/or reducing the fee;

(3) The Commission shall serve notice of its decision to the requester, the public authority and any interested party. Where the decision is unfavorable to the requester, he or she shall be informed of his or her right to appeal.

(4) If a public authority does not comply with the Commission’s decision within the time limits established in that decision, the Commission or the requester may file a petition with the [proper] court in order to compel compliance. 

Comment: The manner of enforcing the Commission’s decisions in accordance with paragraph 4 will vary from country to country. 

Court Review

50. A requester may file a case with the court only to challenge a decision of the information commission, within [60] days of an adverse decision or the expiration of the term provided in the law.

51. The court shall come to a final decision on all procedural and substantive aspects of the case within [60] days.

Comment: These rules are based on the assumption that as in many countries courts have all of the inherent powers needed to process these types of cases, including for example imposing sanctions on public authorities. Where this is not the case, these powers may need to be explicitly given to them through the access to information law.

Burden of Proof

52. The burden of proof shall lie with the public authority to establish the reasons why the information needs to be withheld. In particular, the public authority must establish: - 
a)   that disclosure will cause harm to an interest protected by this law; and 
b) that the likelihood and gravity of that harm outweighs the public interest in access to 

the information.

