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ORGANIZATION  OF AMERICAN  STATES

WASHINGTON,D.C. 2 0 0 0 6  U.S.A.

September 19, 2002

Ambassador Arturo Duarte Ortiz 

Chairman, Committee on Juridical and Political Affairs

Organization of American States

Washington, D.C.

Dear Mr. Chairman:

I am pleased to address you in response to your letter of September 12, 2002.  Under item 1.5 of that letter, you request that an information document be sent to the OAS Committee on Juridical and Political Affairs by September 19, 2002.  The purpose of this document is to ensure the participation of the IACHR in consideration of the topic “freedom of thought and expression,” in accordance with operative paragraph 9 of AG/RES. 1894 (XXXII-O/02), in which the General Assembly of the Organization of American States resolved:  “to instruct the Permanent Council to devote a regular meeting in 2002 to considering the topic ‘freedom of thought and expression,’ in the framework of whichever body is considered appropriate, and to invite the IACHR to attend that meeting for an exchange of views.”

In this regard, enclosed with this letter is the document which the IACHR requested the Special Rapporteur for Freedom of Expression to prepare, pursuant to the mandate in question.  I hope that it will be a useful contribution to the work entrusted to the Committee you so ably chair.


Please accept the assurances of my highest consideration.


Ariel Dulitzky


for the Executive Secretariat

Enclosure



OFFICE OF THE SPECIAL RAPPORTEUR FOR FREEDOM OF EXPRESSION

1889 F Street, N.W., Washington, D.C.  20006 – Tel: (202) 458-3796 – Fax: (202) 458-6215

REPORT OF THE SPECIAL RAPPORTEUR FOR FREEDOM OF EXPRESSION, EDUARDO A. BERTONI, AS REQUESTED BY THE COMMITTEE ON 

JURIDICAL AND POLITICAL AFFAIRS, IN COMPLIANCE WITH

RESOLUTION AG/RES. 1894 (XXXII-O/02) 

1.
Introduction
In the first place, this report will summarize the legal framework for protection of the right to freedom of thought and expression in the inter-American system for the protection of human rights.  Then it will address some of the issues that the Special Rapporteur for Freedom of Expression of the Inter-American Commission on Human Rights considers to be priority areas to be taken into account when to determining the actions to be taken to guarantee and strengthen this fundamental right.  Finally, this document will end with brief conclusions and a description of various activities to be carried out by the Rapporteur’s Office in fulfillment of its mandate.

2.
The Right to Freedom of Thought and Expression in the Inter-American System for the Protection of Human Rights


2.a.
General theoretical framework

It is important to begin with the theoretical basis underlying our analysis of the priority areas for promoting and strengthening freedom of expression in member states of the Organization of American States (OAS).

Article 13 of the American Convention on Human Rights (the Convention or the American Convention) states that everyone has the right to freedom of thought and expression, which can be exercised through any medium and may not be subject to censorship, but is subject to subsequent imposition of liability.
/

Likewise, Article 4 of the American Declaration of the Rights and Duties of Man states that:  “”Every person has the right to freedom of investigation, of opinion, and of the expression and dissemination of ideas, by any medium whatsoever.”

These provisions which refer specifically to the freedom of expression should be understood in the context of other general provisions contained in the American Convention, such as those appearing in its Articles 1 and 2. 


Article 1(1) of the Convention declares that states will undertake to respect the rights and freedoms recognized in the Convention and to ensure to all persons subject to their jurisdiction the free and full exercise of such rights and freedoms.  In this context, states have two obligations, i.e., first to respect, and second to guarantee the rights and freedoms established in the Convention.


As for the obligation to respect the rights and freedoms recognized in the Convention, the Inter-American Court of Human Rights (the Court) has determined that:

In any circumstance in which an entity or official of the state or a public institution unduly encroaches on one of those rights (established in the Convention), it is in a situation of noncompliance with the duty to respect …   The state is responsible for the acts of its agents performed in their official capacity and for their omissions, even if they are acting outside the boundaries of their jurisdiction or in violation of domestic law.
/
With regard to the second obligation, namely, to “ensure” the full and free exercise of the rights established in the Convention, the Court has said that this obligation entails the following:

The duty of states to organize the government apparatus and, in general, all the structures through which public authority is exercised, in such a way that they are able to legally ensure the full and free exercise of human rights.  As a result of this obligation, states must prevent, investigate, and punish all violations of the rights established in the Convention, and they must further endeavor to reinstate the violated right, if possible, and to provide for compensation of the damages produced as a result of the human rights violation.
/
Article 2 of the American Convention refers to the fact that states have the obligation to adopt the necessary “legislative or other provisions,” if they do not already exist, to give effect to the rights and freedoms established in the American Convention.
/

Similarly, the Court has stated that “the obligation to guarantee the free and full exercise of human rights is not fulfilled with the existence of a body of law designed to allow for compliance with this obligation, but that it includes the need for government conduct to ensure the actual existence of an effective guarantee of the free and full exercise of human rights.”
/
Bearing in mind this legal context, we will set forth a brief summary of some of the standards related to freedom of thought and expression that are already part of the case law of the inter-American system, as follows:


i.
Freedom of expression and its relationship to democracy
It is important to point out that both the Inter-American Commission on Human Rights (the Commission or IACHR) and the Court have repeated this statement in each of the cases involving violations of Article 13 of the Convention.  In the words of the Court: “Freedom of expression is a cornerstone of the very existence of a democratic society.  It is indispensable for forming public opinion….  It is essential if the community is to be sufficiently well informed when it comes time to exercise its options.  Finally, it can be said that a society that is not well informed is not fully free.”
/
It can be stated in all certainty that the basic standard for interpreting the content of the right to freedom of expression is its link to democracy.  It is therefore a human right that, if lost, endangers the effective exercise of all other rights.  Consequently, protection of the right to express ideas freely is critical to the full exercise of the other rights.  Without freedom of expression and information, there is no full democracy, and without democracy, the sad history of the Hemisphere has demonstrated that rights ranging from the right to life to the right to property are seriously jeopardized.


ii.
The two dimensions of freedom of expression

This standard suggests that freedom of expression not only pertains to individuals, but that it also has a collective dimension.  This is seen clearly in the Court’s Advisory Opinion 5 (OC-5):

Article 13 indicates that freedom of thought and expression “includes freedom to seek, receive, and impart information and ideas of all kinds…”.  These words establish literally that persons under the protection of the Convention not only have the right and freedom to express their own thoughts, but that they also have the right and freedom to seek, receive, and impart information and ideas of all kinds.  Consequently, when an individual’s freedom of expression is illegally restricted, not only is it that individual’s right that is being violated, but also the right of everyone to “receive” information and ideas.  Hence, the right protected by Article 13 has a special scope and nature.  The two dimensions of freedom of expression are thus clearly evident.  In fact, this right requires first that no persons be arbitrarily impaired or prevented from expressing their thoughts, and in this way it represents an individual right.  But it also implies a collective right to receive any information and to hear the expression of the thoughts of others.
/
iii.
Freedom of expression as established in the Convention is broader than in other instruments
This standard is important, since it ensures that any interpretation given by other international organizations for the protection of human rights is the minimum and not the maximum interpretation for understanding this freedom in the inter-American system.  The Court explains this as follows:

A comparison between Article 13 and the relevant provisions of the European Convention (Article 10) and the Covenant (Article 19) clearly shows that the guarantees of freedom of expression contained in the American Convention were designed to be the most generous and to reduce to a minimum any restrictions to the free circulation of ideas.
/

iv.
Ultimate liability is necessary in a democratic society
The case law of the system is very clear in prohibiting prior censorship.  We have seen that Article 13 of the Convention stipulates that the exercise of freedom of expression may be subject only to subsequent liability, which is necessary in a democratic society.  In truth, the concept of “necessity” is derived from the very text of the Convention.  What the institutions of the inter-American system have done is to interpret this concept:

45.
The way in which Article 13 of the American Convention is worded differs quite significantly from Article 10 of the European Convention, which is formulated in very general terms.  In the European Convention, without specific reference to the phrase “necessary in a democratic society,” it would be very difficult to define the long list of authorized restrictions.  In actual fact, Article 13 of the American Convention, which partly served as a model for Article 19 of the Covenant, contains a smaller list of restrictions than both the European Convention and the Covenant, only because the Covenant does not expressly prohibit prior censorship. 

46.
It is important to note that the European Court of Human Rights, in interpreting Article 10 of the European Convention, concluded that “necessary,” without being synonymous with “indispensable,” implies the existence of an ”imperious social need” and that in order for a restriction to be “necessary,” it is not enough to demonstrate that it is “useful,” “reasonable," or “opportune.” ( Eur. Court H. R., The Sunday Times case, judgment of 26 April 1979, Series A no. 30, par. no. 59, pp. 35-36 ). This conclusion, which is also applicable to the American Convention, suggests that the “necessity" and hence the legality of restrictions to freedom of expression based on Article 13.2 would depend on whether they were meant to satisfy an imperative public interest.  Among the various options to attain this objective, the one that least restricts the protected right is the one that should be chosen.  Given this standard, it is not enough to demonstrate, for instance, that the law fulfills a useful or opportune purpose.  To be compatible with the Convention, restrictions must be justified on the basis of collective objectives which, because of their importance, clearly take precedence over the social necessity for full enjoyment of the right guaranteed in Article 13 and they must not limit the right proclaimed in Article 13 more than strictly necessary.  In other words, the restriction must be in proportion to the interest that justifies it and it must be strictly adapted to the attainment of that legitimate objective. (The Sunday Times case, supra, par. no. 62, p. 38; see also Eur. Court, H. R., Barthold judgment of 25 March 1985, Series A no. 90, par. no. 59, p. 26 ).
/
v.
Violation of freedom of expression may be perpetrated by any of the branches of government
It is frequently said that acts restricting freedom of expression, such as prior censorship, emanate only from the executive or legislative branches.  However, in the inter-American system, decisions coming from the judicial branch may also be acts in violation of Article 13 of the Convention.  In a recent case on prior censorship imposed by the judiciary, the Court had the following to say:

This Court is of the opinion that a state may incur international liability as a result of acts or omissions on the part of any government branch or institution, regardless of its ranking, in violation of the American Convention.
/
vi.
Freedom of expression may be violated indirectly, determined on the basis of the context
The Convention indicates that freedom of expression may not be restricted by indirect methods.  However, it may frequently be complicated to determine what is an indirect method qualified as restricting freedom of expression.  The Court has established the principle whereby the context of the case must be examined and is relevant in evaluating indirect methods.

In evaluating an alleged restriction or limitation of freedom of expression, the court should not confine its examination to the act in question alone, but it should also consider that act in the light of all the facts of the case, including the circumstances and the context in which the events took place.
/
vii.
Incompatibility of threat of criminal sanction as subsequent liability

The threat of criminal sanctions for expressions, especially in cases in which they consist of criticism of public officials or entities, has the effect of silencing those who wish to express themselves, and can lead to situations of self-censorship which are incompatible with a democratic system.

This conclusion was confirmed in an analysis by the IACHR on the compatibility between “desacato” laws [laws making it an offense to insult or threaten a public official] and the American Convention on Human Rights appearing in a report issued in 1995.
/  The Commission concluded that these laws were not compatible with the Convention, because they lent themselves to abuse, as a method for silencing unpopular ideas and opinions, thereby repressing debate, which is critical for the effective operation of democratic institutions.  Thus citizens have the right to criticize and examine the acts and attitudes of public officials as they relate to their public office.  In addition, the desacato laws are a deterrent to criticism, because persons are afraid that they will be sued or fined.  For these and other reasons, the IACHR concluded that desacato laws are incompatible with the Convention, and it urged states to revoke them.


The IACHR report also has certain implications for the reform of defamation, libel, and slander laws.  Recognition of the fact that public officials are subject to a lesser rather than a greater degree of protection in the face of criticism and public scrutiny means that a distinction between public and private persons should also be drawn in ordinary laws on defamation, slander, and libel.  The possibility for abuse of such laws by public officials, for the purpose of silencing criticism, is as great in the case of these laws as it is in the case of desacato laws.
/
2.b.
The latest legal developments

In this section, we will refer to two recently established instruments which are critical to efforts to provide an adequate guarantee of freedom of thought and expression.  These are the Declaration of Principles on Freedom of Expression and the Inter-American Democratic Charter.


The idea of developing a Declaration of Principles on Freedom of Expression stemmed from recognition of the need to provide a legal framework to regulate effective protection of freedom of expression in the Hemisphere, by incorporating the principal doctrines accepted in various international instruments.  The Inter-American Commission on Human Rights approved the Declaration at its 108th regular session held in October 2000.  That declaration is a key document for interpreting Article 13 of the American Convention on Human Rights.  Its approval not only signifies recognition of the importance of protecting freedom of expression in the Americas, but it also serves to include in the inter-American system international standards for a more effective defense of the exercise of this right.


These principles are transcribed below:

1. Freedom of expression in all its forms and manifestations is a fundamental and inalienable right of all individuals.  Additionally, it is an indispensable requirement for the very existence of a democratic society.
2. Every person has the right to seek, receive, and impart information and opinions freely under terms set forth in Article 13 of the American Convention on Human Rights.  All people should be afforded equal opportunities to receive, seek, and impart information by any means of communication without any discrimination for reasons of race, color, religion, sex, language, political or other opinions, national or social origin, economic status, birth, or any other social condition.

3. Every person has the right to access to information about himself or his/her assets, expeditiously and not onerously, whether it be contained in databases or public or private registries, and, if necessary, to update it, correct it, and/or amend it.

4. Access to information held by the state is a fundamental right of every individual.  States have the obligation to guarantee the full exercise of this right.  This principle allows only exceptional limitations that must be previously established by law in case of a real and imminent danger that threatens national security in democratic societies.
5. Prior censorship, direct or indirect interference in or pressure exerted upon any expression, opinion, or information transmitted through any means of oral, written, artistic, visual, or electronic communication must be prohibited by law.  Restrictions to the free circulation of ideas and opinions, as well as the arbitrary imposition of information and the imposition of obstacles to the free flow of information violate the right to freedom of expression.

6. Every person has the right to communicate his/her views by any means and in any form.  Compulsory membership or the requirement of a university degree for the practice of journalism constitutes unlawful restrictions of freedom of expression.  Journalistic activities must be guided by ethical conduct, which should in no case be imposed by the state.

7. Prior conditioning of expressions, such as truthfulness, timeliness, or impartiality, is incompatible with the right to freedom of expression recognized in international instruments. 

8. Every social communicator has the right to keep his/her source of information, notes, and personal and professional archives confidential.

9. The murder, kidnapping, intimidation of, and/or threats to social communicators, as well as the material destruction of communications media violate the fundamental rights of individuals and strongly restrict freedom of expression.  It is the duty of the state to prevent and investigate such occurrences, to punish their perpetrators, and to ensure that victims receive due compensation.

10. Privacy laws should not inhibit or restrict the investigation and dissemination of information of public interest.  The protection of a person’s reputation should be guaranteed only through civil sanctions in cases in which the person offended is a public official or entity or a private person who has voluntarily become involved in matters of public interest.  In addition, in these cases, it must be proven that in disseminating the news, the social communicator had the specific intent to inflict harm, was fully aware that false news was disseminated, or acted with gross negligence in efforts to determine the truth or falsity of such news.

11. Public officials are subject to greater scrutiny by society.  Laws that penalize offensive expressions directed at public officials, generally known as “desacato laws,” restrict freedom of expression and the right to information.

12. Monopolies or oligopolies in the ownership and control of the communications media must be subject to anti-trust laws, as they conspire against democracy by limiting the plurality and diversity which ensure the full exercise of people’s right to information.  In no case should such laws be applied exclusively to the media.  The concession of radio and television broadcast frequencies should take into account democratic criteria that provide equal opportunity of access for all individuals.

13. The exercise of power and the use of public funds by the state, the granting of customs duty privileges, the arbitrary and discriminatory placement of official advertising and government loans, and the concession of radio and television broadcast frequencies, among others, with the intent to put pressure on and punish or reward and provide privileges to social communicators and the communications media because of the opinions they express threaten freedom of expression, and must be explicitly prohibited by law.  The communications media have the right to carry out their role in an independent manner. Direct or indirect pressures exerted upon journalists or other social communicators to stifle the dissemination of information are incompatible with freedom of expression.

To conclude, it is important to bear in mind the principles emanating from the Inter-American Democratic Charter, approved by the OAS General Assembly on September 11, 2001. 

The Charter reflects the strong commitment assumed by the states to promote and defend democracy, since it is essential for the social, political, and economic development of the peoples of the Americas.
/  The link between democracy and exercise of freedom of expression has already been mentioned earlier.  In this regard, Article 4 of the Charter states that freedom of expression and of the press are essential components of the exercise of democracy.

3.
Certain priority areas

On the basis of the theoretical framework outlined earlier, we can examine the different situations in member states, with a view to identifying the key issues that need to be dealt with to promote, strengthen, and ensure the right to freedom of thought and expression.

In the Annual Report for 2001,
/ the Rapporteur set out an evaluation that is useful in identifying some of these issues.  They include a concern over aggression against and murder of persons as a result of their exercise of freedom of expression, the importance of laws guaranteeing access to information, and the need to promote revocation of desacato laws.  Although we will briefly develop the reasons why these issues are being signaled, it is important to mention that they are consistent with the Plan of Action of the Third Summit of the Americas, held in Quebec City, Canada in April 2001, where heads of state and government stated as follows:

States will ensure that their national laws on freedom of expression are applied on an equal footing to all, in respect for freedom of expression and access to information on the part of all citizens, and that journalists and public opinion leaders are free to investigate and publish, without fear of retaliation, harassment, or revenge, including inappropriate use of defamation laws.


The murder of journalists continues to be the most serious problem in the area of freedom of expression and information in the Americas.  The murder of journalists represents not only a violation of the fundamental right to life, but it also exposes other social communicators to a situation of extreme vulnerability and risk.  Unfortunately, these crimes are committed with impunity in many cases.  The Commission has found that the failure to conduct a serious, impartial, and effective investigation of these crimes constitutes not only a violation of the guarantees of due legal process, but also a violation of the right to inform and express oneself publicly, thereby entailing the international liability of the state.
/  However, besides murder, principle 9 of the above-mentioned Declaration of Principles on Freedom of Expression states that threats and physical and psychological aggression against, and the harassment and intimidation of journalists and the media severely restrict the exercise of freedom of expression.


Consequently, all of these acts must be investigated and policies to prevent such incidents must be implemented.

Another priority theme is related to the right to access to public information.  From a theoretical standpoint, it can be said that Article 13 of the Convention gives preference to protection of the formation of public opinion through the free exchange of information and healthy criticism of the public administration.
/  The Inter-American Court of Human Rights has stated that access to information held by the state is a fundamental right of individuals and that states are obligated to guarantee that right.
/  According to Principle 4 of the Commission’s Declaration of Principles on Freedom of Expression, it is a fundamental right of individuals.
The right of access to information is a priority not only from a theoretical standpoint, but also from an eminently pragmatic perspective.  The effective exercise of this right helps combat corruption, which is one of the factors that can seriously undermine the stability of democracies in the countries of our Hemisphere.  The lack of transparency in government action has distorted economic systems and contributed to social disintegration.  Corruption has been identified by the Organization of American States as a problem requiring special attention in the Americas.  During the Third Summit of the Americas, the heads of state and government recognized the need to step up efforts to combat corruption, since it “undermines basic democratic values and represents a threat to political stability and economic growth.”  Similarly, the Third Summit’s Plan of Action highlighted the need to support initiatives to allow for greater transparency to ensure that the public interest is protected and that governments are encouraged to use their resources effectively, for the collective good.
/ Corruption can be controlled adequately only through joint efforts aimed at raising the level of transparency of government action.
/  Transparency of government action can be enhanced by creating a legal system that allows society to have access to information. 

For these reasons, this right is indispensable for the very functioning of democracy.  In a representative and participatory democracy, citizens exercise their constitutional rights of participation in politics, voting, education, and association, among others, through broad freedom of expression and free access to information.  In addition, the public nature of information allows citizens to control the public administration, not only by verification of such rights with the law that their leaders have sworn to uphold, but also by exercising the right of petition and the right to a transparent rendering of accounts.
/

Consequently, in view of the importance attached to the right to information, as a principle underlying the participation and supervision of society, it is necessary to continue encouraging member states to include in their legal systems laws that ensure access to information and effective mechanisms to exercise that right effectively, thereby empowering society as a whole to have well-considered and reasonable opinions on the public and private policies and measures that affect them. 

The last priority issue referred to in the beginning of this chapter is the need to promote revocation of laws known as "desacato” laws, which remain in force in many countries, contrary to the jurisprudence of the inter-American system.  It is a matter of concern that in some cases these laws can be used as an instrument to silence the press or persons exercising their right to express criticism.


As explained in the chapter on the theoretical framework, desacato laws violate the human right to freedom of expression contained in many international instruments, including the American Convention on Human Rights and the American Declaration on the Rights and Duties of Man.  By silencing ideas and opinions, these laws limit the public debate, which is essential for the effective functioning of a democracy.  However, despite the virtually universal condemnation of these laws, laws on the crimes of defamation, slander, and libel continue to be used, in the same way as desacato laws are frequently used, to silence persons who criticize their authorities. 


Consequently, in view of the fundamental role played by freedom of expression in a democratic society, it is important to promote legislative reform and changes in practices to adapt them to the standards of the system for the protection of human rights set forth earlier and repeatedly referred to by the IACHR and the Rapporteur in their reports.  There have been some initiatives in this direction during the year in course, but it is important for these initiatives to multiply in the near future. 

4.
Conclusions and future action

In our contemporary world, respect for and the guarantee of freedom of thought and expression represent the basic pillar and key principle of any democratic state.  Democracy and freedom of expression are inextricably entwined and dependent on each other.  There is no democracy without freedom of expression, and no freedom of expression without democracy.


On the basis of these considerations, in October 1997 the Commission established the Office of the Special Rapporteur for Freedom of Expression, in accordance with the powers granted to it by the American Convention on Human Rights.  This Office was established because of the Commission’s need to continue working with OAS member states and civil society to monitor respect for this right on an ongoing basis.  The Office of the Special Rapporteur for Freedom of Expression was set up at that time as a permanent office that operates independently and with its own budget.

The Commission’s initiative in creating the Office of Rapporteur for Freedom of Expression as a permanent office was fully supported by the OAS member states at the Second Summit of the Americas.  At that Summit, heads of state and government of the Americas recognized the key role played by freedom of expression and information in the area of human rights and in a democratic system, and expressed their satisfaction at the establishment of this Rapporteurship.  In the Santiago Declaration adopted in April 1998, the heads of state and government stated as follows:

“We agree that a free press plays a fundamental role [in the area of human rights] and we reaffirm the importance of guaranteeing freedom of expression, information, and opinion.  We commend the recent appointment of a Special Rapporteur for Freedom of Expression, within the framework of the Organization of American States.”


During the Third Summit of the Americas held in Quebec, Canada in April 2001, the heads of state and government confirmed the mandate of the Rapporteur, and added the following: 

“We support the work of the inter-American human rights system in the area of freedom of expression through the Special Rapporteur for Freedom of Expression of the IACHR, as well as proceed with the dissemination of comparative jurisprudence, and seek to ensure that national legislation on freedom of expression is consistent with international legal obligations.”

In compliance with its mandate,
/ the Office of the Rapporteur, since it began its work in November 1998, has carried out promotional and dissemination activities consisting primarily in participation in international forums and in advisory services to states on draft laws related to freedom of expression.  These activities were designed primarily to ensure that sectors of society were aware and informed of the importance of the inter-American system for the protection of human rights, international laws on freedom of expression, comparative jurisprudence in the area, and the importance of freedom of expression in developing a democratic society.  It is important that this type of activities continue in future and that it cover the issues referred to in the previous chapter.


In addition to other activities inherent in the work mandated to the Rapporteur, that Office will continue promoting legislative reform in the area of freedom of expression.  With regard to the issues described earlier, it will continue responding to requests for advisory assistance by the member states.  More specifically, in response to a recommendation by the IACHR, the Rapporteur will continue to monitor the progress made in revoking desacato laws in the Hemisphere.  At the same time, it will support implementation of the initiative to promote amendment of other laws restricting the right to freedom of expression and inclusion of laws to expand the right of citizens to participate actively in the democratic process, through access to information held by the state.


Finally, it will continue to perform various activities that are part of the daily work of the Office, created to protect freedom of thought and expression.  These activities have been set forth in the Annual Reports of the IACHR, and the Office of the Rapporteur will pursue them in the future, in fulfillment of its mandate.
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�.	Article 13 of the Convention reads as follows:


1.	Everyone has the right to freedom of thought and expression.  This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one’s choice.


2.	The exercise of the right provided for in the foregoing paragraph shall not be subject to prior censorship but shall be subject to subsequent imposition of liability, which shall be expressly established by law to the extent necessary to ensure:


a.	respect for the rights or reputations of others; or


b.	the protection of national security, public order, or public health or morals.


3.	The right of expression may not be restricted by indirect methods or means, such as the abuse of government or private controls over newsprint, radio broadcasting frequencies, or equipment used in the dissemination of information, or by any other means tending to impede the communication and circulation of ideas and opinions.


4.	Notwithstanding the provisions of paragraph 2 above, public entertainments may be subject by law to prior censorship for the sole purpose of regulating access to them for the moral protection of childhood and adolescence.


5.	Any propaganda for war and any advocacy of national, racial, or religious hatred that constitute incitements to lawless violence or to any other similar action against any person or group of persons on any grounds including those of race, color, religion, language, or national origin shall be considered as offenses punishable by law.





�.	See the Inter-American Court of Human Rights, Velásquez Rodríguez Case, Judgment of July 29, 1988, Series C Nº 4, para. 170.


�.	See the Inter-American Court of Human Rights, Velásquez Rodríguez Case, Judgment of July 29, 1988, Series C Nº 4, para. 166.


�.	Article 2 of the American Convention states as follows:  “Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.”


�.	See the Inter-American Court of Human Rights, Velásquez Rodríguez Case, Judgment of July 29, 1988, Series C Nº 4, paras. 167 and 168.


�.	“Compulsory professional association of journalists (Articles 13 and 29 of the American Convention on Human Rights), Advisory Opinion OC-5/85, of 11/13/1985, series A, nº 5.  Similarly, in the “Fourth Report on the Human Rights Situation in Guatemala” (1993), the Commission said that: “It also is of the opinion that at this difficult time for restoration of democracy in Guatemala, the existence of an independent, responsible, and professional press is an indispensable requirement.”


�.	“Compulsory professional association of journalists (Articles 13 and 29 of the American Convention on Human Rights), Advisory Opinion OC-5/85, of November 3, 1985, Inter-American Court of Human Rights (Series A), No. 5 (1985).


�.	OC-5/85.


�.	OC-5/85.





�.	“La Ultima Tentación de Cristo” [“The Last Temptation of Christ”] Case (Olmedo Bustos et al vs. Chile), Judgment of February 5, 2001.


�.	Ivcher Bronstein Case (Baruch Ivcher Bronstein vs. Peru), Judgment of February 6, 2001.





�.	IACHR, Report on compatibility between desacato laws and the American Convention on Human Rights, OAS/Ser. L/V/II.88, doc. 9 rev., 17 February 1995, 197-212.


�.	The IACHR has stated as follows: “[I]n the political arena especially, the threshold for state intervention with regard to freedom of expression is necessarily higher, because of the critical function of political dialogue in a democratic society.  Under the Convention the threshold is to be raised even further whenever the state uses the coercive power of the criminal justice system to restrict freedom of expression.  In fact, if consideration is given to the consequences of criminal sanctions and the inevitable inhibiting effect they have on freedom of expression, punishment of any type of expression may be applied only in exceptional circumstances, in which there is an obvious and direct threat of anarchical violence.  The Commission holds the view that the state’s obligation to protect the rights of others is fulfilled by establishing statutory protection against intentional attacks on a person’s honor and reputation through civil action, and by enacting laws that guarantee the right of correction or the right to reply.  In this regard, the state guarantees protection of the private life of all individuals without making abusive use of its coercive powers to repress the individual freedom to form opinions and express them.”


�.	Article 7 of the Charter states that: “Democracy is indispensable for the effective exercise of fundamental freedoms and human rights in their universality, indivisibility and interdependence, embodied in the respective constitutions of states and in inter-American and international human rights instruments.”





�.	Annual Report of the IACHR, Volume II, Report of the Rapporteur for Freedom of Expression, OAS/SER.L/V/II.114 Doc. 5 rev 1, 16 April 2002.


�.	IACHR, Report Nº 50/99, Case 11,739 (Mexico), 13 April 1999.  In addition, the Inter-American Court of Human Rights has said:  “The state is also obligated to investigate any situation in which there has been a violation of the human rights protected by the Convention.  If the government apparatus allows such violations to go unpunished and does not reinstate the full rights of the victim, inasmuch as possible, it can be said to have failed to comply with its duty to guarantee people under its jurisdiction the full and free exercise of those rights.  The same is true whenever it allows individuals or groups of persons to act freely or with impunity to the detriment of the human rights recognized in the Convention.” 


�.	The Inter-American Court of Human Rights, Advisory Opinion OC-5/85 Series A, No. 5, para. 69: “The concept of public order in a democratic society requires that there be the most extensive possible circulation of news, ideas, and opinions, and the widest access to information on the part of society as a whole.  Freedom of expression therefore is part of the basic, underlying public order of a democracy, which is not conceivable without free debate and without the possibility for dissenting opinions to be fully expressed.  […] As conceived in the American Convention, the right of every human being to express himself freely and the right of society as a whole to receive information must be scrupulously respected.” 


�.	Inter-American Court of Human Rights, OC 5/85, Series A. No. 5, par. 70.
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�.	In general terms,  the Commission has found that the Office of the Rapporteur should have the following duties and mandates, among others:  l. Prepare an annual report on the status of freedom of expression in the Americas and present it to the Commission for its consideration and inclusion in the Annual Report of the IACHR to the OAS General Assembly; 2. Prepare thematic reports; 3. Compile the information needed for preparation of the reports; 4. Organize promotional activities at the request of the Commission, including but not limited to presenting documents at relevant conferences and seminars, instructing officials, professionals, and students on the work of the Commission in this area, and preparing other promotional materials; 5. Immediately inform the Commission of urgent situations in which the Commission or the Court should adopt precautionary or provisional measures to avoid serious and irreparable harm to human rights; 6. Provide information to the Commission on the processing of individual cases related to freedom of expression. 


	It is also important to note that the Special Rapporteur makes on-site visits to countries of the region either alone or in the company of members of the Commission. During such visits, the Rapporteur gathers information on and is apprised of the major problems related to exercise of freedom of expression.  This activity is also an essential part of the functions of the Office of Rapporteur.





