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Questionnaire of the Permanent Council of the Organization of American States (OAS)

on the Evaluation of the Workings of the Inter-American System for the Protection and

Promotion of Human Rights with a View to Its Improvement and Strengthening

QUESTIONNAIRE ON ADJUSTMENT OF THE PROVISIONS

OF INTERNATIONAL HUMAN RIGHTS LAW

TO DOMESTIC LAW

I.
Adjustment of the provisions of international human rights law to domestic law (operative paragraph 2.c)


1.
Which of the universal and regional legal instruments that make up international human rights treaty law has your state ratified?


Guatemala has ratified diverse international instruments on human rights, and it ensures their full effect, observance, and compliance.  These instruments include: the Universal Declaration of Human Rights; the International Covenant on Civil and Political Rights; the International Covenant on Economic, Social, and Cultural Rights; the American Convention on Human Rights; the International Convention on the Elimination of All Forms of Racial Discrimination; the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; the Inter-American Convention to Prevent and Punish Torture; the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women; and the Inter-American Convention on Forced Disappearance of Persons
. The foregoing are the main instruments to which the State of Guatemala is currently a party.  (See Appendix I:  List of Ratified Instruments).

2.
What is the internal procedure for ratifying this type of international legal instrument?


With regard to the specific powers of the Congress, the Constitution of Guatemala provides the following in Article 171, Section L, subsections 1 to 5:


l) Adopt, prior to ratification, treaties, conventions, or any international agreement when:


1.
They affect the existing laws where this Constitution requires the same majority of votes;


2.
They affect the dominion of the nation, provide for the economic or political union of Central America, whether in part or in whole, or ascribe or transfer jurisdiction to agencies, institutions or mechanisms created under the unified communal system of laws to fulfill regional and common objectives in the Central American sphere;


3.
They create a financial obligation for the state in an amount that exceeds one percent of the regular revenues budget, or when such obligation is of an indeterminate amount;


4.
They constitute a pledge to submit any matter to international judicial or arbitral decision;


5.
They contain a general arbitration clause or one for submission to international jurisdiction; and ...

In accordance with the foregoing, the Ministry of Foreign Affairs is the authority responsible for opening a file on the instrument, which it uses to carry out the necessary consultations at the executive agency level, and issues a technical and legal opinion on the instrument before the latter is sent to the Congress of the Republic for approval.


After it is transferred to the Congress via the General Secretariat of the Presidency, the instrument is examined by the competent internal bodies for their opinion and its final approval.


The Congress adopts the instrument by a legislative decree, which must be published in the official gazette.


On completion of the above step, the file is returned to the Ministry of Foreign Affairs so that it may draft the respective instrument of ratification and proceed to deposit it.


3.
How does your country’s domestic law rank such instruments?


The rank of laws is set down in the Constitution of Guatemala, in Article 46, which provides the following:


Article 46.  Preeminence of International Law.  The general principle is established that in the field of human rights treaties and agreements approved and ratified by Guatemala have precedence over domestic law.

In turn, Article 9 of the Law of the Judiciary provides:


Article 9.  Supremacy of the Constitution.  The courts shall at all times abide by the principle of the hierarchy of laws and of the supremacy of the Constitution of the Republic over all other laws or international treaties, except treaties or conventions on human rights ratified by Guatemala which take precedence over domestic law.


Laws that run contrary to one of higher rank are invalid.

As to the interpretation of these articles, following is a transcription of some clauses containing the findings of the Constitutional Court:


… Article 46 places such human rights in a rank above ordinary or derived laws, but they cannot be acknowledged any superiority over the Constitution because if such rights, in the event that they were superior, are consistent with the Constitution, then there is no problem with their entry into the system of laws.  However, if they contradict the Constitution, they would have a modifying or abolishing effect, which would create conflict both with the clauses contained therein that guarantee its rigidity and superiority, and with the provision that only the constitutional power or, as appropriate, a popular referendum, have the power to reform the Constitution.
/ 


Article 46 accords international treaties ratified by Guatemala preeminence over domestic law.  Accordingly, should an international ordinary provision enter into conflict with one or more provisions contained in an international treaty or convention, the latter would prevail; but that does not mean that those norms can be used as parameter for their constitutionality.
/

4.
In the case of instruments that have not been ratified by your state, does your domestic law contain provisions to govern the matters addressed by those instruments? If so, what do they say?


As regards those aspects that are not addressed by international instruments to which we are a party, some of them are already included in our domestic laws, for instance:


In the case of the Inter-American Convention on the Elimination of All Forms of Discrimination against Person with Disabilities
, to which the State of Guatemala is not a party, there already exists an ordinary law at the domestic level (adopted by Decree 135-96 of the Congress of the Republic), which protects the rights of all disabled people.  In other cases, conventions will provide a legal basis or, as necessary, give rise to legislative initiatives for their implementation.


It should be mentioned that several international instruments are currently being processed at the domestic level with a view to accession or ratification (see Appendix 2).  In that connection we consider it important to mention that, historically, the State of Guatemala has always played a proactive role and shown political good faith with respect to its willingness to accede to different international instruments, particularly those in the area of human rights.
II. Institutional experiences and the development of national mechanisms for the protection of human rights (operative paragraph 2.f)


1.
How is your state organized in its treatment of human rights matters?  At the domestic level?  At the international level?

Domestic level


Legal provisions


The Constitution of the State of Guatemala groups human rights under Title II thereof, but the section on Individual Rights in Chapter I contains those that the doctrine divides into civil and political rights.  Chapter II, entitled Social Rights, groups economic, social, and cultural rights, as well as the recognition of the power that the citizens have to participate in the organization, workings, and development of government.


The State of Guatemala delegates to the Commission of Human Rights of the Congress of the Republic and to the Office of the Procurator of Human Rights [Ombudsman] competence to safeguard the principles in the area of human rights framed in the Constitution of Guatemala and international treaties.  Furthermore, the Presidential Commission for Coordinating Executive Policy in the Field of Human Rights (COPREDEH) was created by government decision.


Office of the Procurator of Human Rights


In 1984, at the initiative of the people of Guatemala, roundtable meetings on constitutional reform [jornadas constitucionales] were held to discuss and prepare a new Constitution, which provides for the creation of the Commission of Human Rights of the Congress of the Republic and the Procurator of Human Rights.  This new Constitution, which was adopted in 1985, provides in Articles 273 to 275
/ that the Office of the Procurator of Human Rights is the agency responsible for defense of human rights and has the power to supervise the public administration.  Thus, this institution is empowered to receive complaints of cases of human rights violation and to monitor them as necessary in order to ensure justice.


The Office of the Procurator of Human Rights is a commissioner of the Congress of the Republic for the defense of human rights guaranteed by the Constitution. He will have the power to supervise the administration; will have a term of five years, and will prepare an annual report to the plenary of the Congress with which he will have dealings through the Commission of Human Rights. His duties are set down in the “Law of the Commission of Human Rights of the Congress of the Republic and of the Office of the Procurator of Human Rights.”


COPREDEH


The Presidential Commission for Coordinating Executive Policy in the Field of Human Rights (COPREDEH) was created by government decision 486-91 of December 17, 1991, following a recommendation made by an independent expert of the United Nations for Guatemala, Mr. Christian Tomuschat.  COPREDEH is part of the executive and under the direct supervision of the President of the Republic and, therefore, is called upon to coordinate the measures adopted by ministries and institutions of the executive to ensure effective observance and protection of human rights.  It is also responsible for communication and cooperation from the President of the Republic with the Judiciary and the Office of the Procurator of Human Rights in all concerns relating to human rights.


COPREDEH handles and documents the requests of the Special Rapporteurs and Working Groups of the United Nations Commission on Human Rights in Geneva, Switzerland.  It also directs, designs, and coordinates government policy in this area in order to help improve observance of human rights.


In turn, it is also required to follow up on measures arising from cases submitted to the jurisdiction of the inter-American system of human rights by persons who consider themselves victims by act or by omission of violation of their human rights on the part of the State of Guatemala.  This is one of its principal functions, since COPREDEH has helped to mediate in friendly settlement mechanisms to resolve complaints against the State of Guatemala lodged with the Inter-American Commission in Washington, D.C.

To provide an example of the work done by this institution in 2001, COPREDEH took part in 64 friendly settlement cases through which various measures were implemented to restore the victim’s dignity and provide financial reparation.

International level


The State of Guatemala maintains close relations with different international organizations through its missions at the UN and the OAS.  These organizations collaborate closely with the Ministry of Foreign Affairs and with COPREDEH in monitoring matters concerning human rights violations, in particular, at the international level.


These international organizations are:

–
Permanent Mission of Guatemala to the United Nations and the United Nations Development Programme (UNDP) in New York.  This Mission monitors cases relating to human rights at the UN.


–
Permanent Mission of Guatemala to the United Nations in Geneva, Switzerland.


–
Permanent Mission of Guatemala to the Organization of American States (OAS) in Washington, D.C.  This organization monitors cases involving the State of Guatemala before the Inter-American Commission on Human Rights and, thereafter, before the Inter-American Court of Human Rights in San Jose, Costa Rica.


2.
How do your national and provincial courts deal with the provisions of international human rights law?  Is there a special court charged with monitoring application of international human rights provisions your state has ratified?


Courts


In accordance with the Constitution of the Republic of Guatemala, the Judiciary imparts justice with independence and authority to pass judgment.  Furthermore, the Law of the Judiciary provides that in exercise of the sovereignty accorded by the people it imparts justice in accordance with the Constitution.  As explained above under Article 46 of the Constitution, international treaties on human rights take precedence over domestic law.  Accordingly, judges have a duty to interpret the Constitution in light of those treaties.


The legal framework of the Judiciary and the Supreme Court of Justice is defined by the Constitution of the Republic of Guatemala at Articles 203 to 222; by the Law of the Judiciary (Decree No. 2-89 and its reforms); and by other ordinary laws of the state.


Adjudicatory jurisdiction is exercised exclusively by the courts.  In order of hierarchy, there are four levels:


a.
The Supreme Court of Justice;


b.
The Appellate courts;


c.
The Lower courts; and


d.
The courts of special jurisdiction (juzgados de paz).

Having ratified the Inter-American
 Convention on Human Rights and accepted the jurisdiction of the Inter-American Court, the State of Guatemala is subject to its jurisdiction within the international or regional system for protection of human rights.  At the domestic level, the Supreme Court of Justice is the highest court.  Furthermore, among other functions, the Constitutional Court is the organ that applies the principles that make up part of the jurisprudence in the area of human rights.


3.
How is your state organized at the domestic level to deal with allegations of human rights violations by the state, at the universal and regional levels?  Which branch of government is primarily responsible for handling such proceedings?  How are these tasks coordinated with those of other state institutions that deal with such complaints?


As explained above, COPREDEH is the coordinating agency within the executive that monitors complaints lodged against the State of Guatemala under the inter-American system (Commission and Court).  A coordinating commission is in permanent communication with the ministries that comprise the executive and with other agencies of the state.  COPREDEH also maintains close relations with the Public Ministry and the National Civil Police to know the status of investigations and petitions in order to provide information at the domestic level and at the international and regional levels.


For the purposes of handling cases, COPREDEH coordinates and communicates closely with the Office of the Attorney General as the agency that receives complaints of human rights violations in the domestic sphere.


4.
At the domestic level, how does your state apply the recommendations and decisions of international human rights protection bodies? To what extent do your national law and jurisprudence treat them as binding? Are there any specific legal provisions in this area?


Finally, we reiterate that, as mentioned, the State of Guatemala abides by the decisions of judicial and quasi-judicial organs of both the universal and the regional system of human rights, taking steps before their institutions and through state agencies to ensure that those decisions are put into effect.  It should be mentioned that in recent years the state has given priority to commitments emanating from different international human rights organizations and has included them in its government agendas with a view to their fulfillment.  It should be stressed that the state has complied with the judgments and decisions of the Inter-American Court of Human Rights.

APPENDIX I

MAIN INTERNATIONAL INSTRUMENTS 
ON HUMAN RIGHTS

TO WHICH THE STATE OF GUATEMALA IS A PARTY

INSTRUMENTS OF THE INTER-AMERICAN SYSTEM

· Inter-American Convention on the International Return of Children
.  Date of ratification: July 16, 2001.

· Inter-American Convention on the Granting of Civil Rights to Women.  Date of ratification: September 7, 1951.

· Inter-American Convention on the Granting of Political Rights to Women.  Date of ratification: May 17, 1951
.

· American Convention on Human Rights. Date of ratification:  May 25, 1978.

· Acceptance of the Jurisdiction of the Inter-American Court.  Date of ratification: March 9, 1987.

· Inter-American Convention to Prevent and Punish Torture.  Date of ratification:  January 29, 1987

· Inter-American Convention on the Prevention, Punishment, and Eradication of Violence against Women “Convention of Belém do Pará”.  Date of ratification:  April 4, 1995.

· Inter-American Convention on the Forced Disappearance of Persons.  Date of ratification:  February 25, 2000.

· Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social, and Cultural Rights “Protocol of San Salvador”.  Date of ratification:  October 5, 2000.

INSTRUMENTS OF THE UNITED NATIONS SYSTEM

· Second Optional Protocol to the International Covenant on Civil and Political Rights, aiming at the abolition of the death penalty

· Convention on Asylum
.

· Convention on Political Asylum.

· Convention on the Nationality of Women
.

· Convention on the Civil Aspects of International Child Abduction.

· Universal Declaration of Human Rights.

· Convention on the Prevention and Punishment of the Crime of Genocide.

· Convention relating to the Status of Refugees.

· Convention on the International Right of Correction.

· Convention on the Political Rights of Women (with reservations).

· Protocol amending the Slavery Convention, signed in Geneva, September 25, 1926.

· Convention on Territorial Asylum.

· Convention on Diplomatic Asylum
.

· Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery.

· Convention on the Recovery Abroad of Maintenance.

· Convention on the Nationality of Married Women.

· Convention against Discrimination in Education.

· Protocol Instituting a Conciliation and Good Offices Commission to be responsible for seeking a settlement of any disputes which may arise between States Parties to the Convention against Discrimination in Education.

· Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages.

· International Convention on the Elimination of All Forms of Racial Discrimination.

· Protocol relating to the Status of Refugees.

· International Covenant on Economic, Social, and Cultural Rights.

· International Convention Against the Taking of Hostages.

· Convention on the Elimination of All Forms of Discrimination against Women.

· Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

· Convention on the Rights of the Child.

· International Covenant on Civil and Political Rights.

· Optional Protocol to the International Covenant on Civil and Political Rights (individual denunciations).

INTERNATIONAL HUMANITARIAN LAW

· Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field.

· Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea.

· Geneva Convention relative to the Treatment of Prisoners of War.

· Geneva Convention relative to the Protection of Civilian Persons in Time of War.
· ILO Convention 182 concerning the Prohibition and Immediate Action for the Elimination of the Worst Forms of Child Labour.

· Additional Protocol to the Geneva Conventions of August 12, 1949, relating to the protection of victims of international armed conflict (Protocol I).

· Additional Protocol to the Geneva Conventions of August 12 1949, relating to the protection of victims of non-international armed conflict (Protocol II).

· ILO Convention 87 concerning Freedom of Association and Protection of the Right to Organise.

· ILO Convention 98 concerning the Application of the Principles of the Right to Organise and to Bargain Collectively.

· ILO Convention 100 concerning Equal Remuneration for Men and Women Workers for Work of Equal Value.

· ILO Convention 105 concerning the Abolition of Forced Labour.

· ILO Convention 111 concerning Discrimination in Respect of Employment and Occupation.

· ILO Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries.
APPENDIX II

INTERNATIONAL HUMAN RIGHTS INSTRUMENTS IN PROCESS

OF RATIFICATION


UN SYSTEM

· International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families.  (The ???? included 
by the Congress at the time of its adoption are under examination).

· Optional Protocol to the Convention on the Elimination of All Forms of Discrimination against Women.


· Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (individual communications).  (Pending notice of deposit and publication in the official gazette).

· Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child Pornography.  (Pending signing of the instrument of ratification).

· Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity adopted by the UN General Assembly on November 26, 1968.  (In process of administrative consultations).

· Recognition of the jurisdiction of the Committee on the Elimination of Racial Discrimination (In process of administrative consultations).

· Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict.  (Pending signing of the instrument of ratification).

· Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities.
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	1.	Articles 44 (para. 3), 175, (para. 1), 204, 277, 278, 279, 280, and 281 of the Constitution.


	2.	Gazette No. 43, p.47, Case file No. 131-95, Judgment No. 13-03-97 of the Constitutional Court.


	3.	See Chapter V, Title IV, on Constitutional Guarantees and Defense of Constitutional Order.  Articles 273, dedicated to the Inter-American Commission on Human Rights; 274 and 275 covering the Attorney General.
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