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The Permanent Mission of Paraguay to the Organization of American States (OAS) presents its complements to the Committee on Juridical and Political Affairs (CAJP) of the OAS and is pleased to enclose the response by the Government of Paraguay to the questionnaire on “Adjustment of the Provisions of International Human Rights Law to Domestic Law,” point 22 of the CAJP Work Plan (CP/CAJP 1828/01 rev. 2) of the Permanent Council of the Organization of American States.


The Permanent Mission of Paraguay to the Organization of American States (OAS) avails itself of this opportunity to convey to the Committee on Juridical and Political Affairs (CAJP) of the OAS renewed assurances of its highest consideration.

Washington, D.C., April 2, 2002

Committee on Juridical and Political Affairs

Organization of American States

Washington, D.C.

ADJUSTMENT OF THE PROVISIONS OF INTERNATIONAL HUMAN RIGHTS LAW
TO DOMESTIC LAW

Point 22 of the Committee Work Program

(CP/CAJP-1828/01 rev. 2)

(Document presented by the Chair)

PARAGUAY’S RESPONSE

I.
ADJUSTMENT OF THE PROVISIONS OF INTERNATIONAL HUMAN RIGHTS LAW TO DOMESTIC LAW (OPERATIVE PARAGRAPH 2.C)


1.
Which worldwide and regional legal instruments that are part of conventional international human rights law has your State ratified?

Since the advent of democracy in 1989, the Paraguayan Republic has ratified most of the international instruments concerning human rights, both worldwide and within the inter-American system, the first of these being, symbolically, the American Convention on Human Rights, passed as Law No. 1/89. (See attachment).

Attached is a list of International Human Rights Conventions ratified by the Republic of Paraguay.


2.
What is the internal procedure for ratifying this type of international legal instrument?

Article 224 (1) of the Constitution on the Senate’s exclusive powers states that the Senate will be the first to review draft laws on the adoption of international treaties and agreements.


3.
What status is accorded such instruments under domestic law?

Treaty precedence is established in Article 137 of the 1992 Paraguayan Constitution that states that, “the highest law in Paraguay is the Constitution.  The Constitution, international treaties, conventions, and agreements that have been adopted and ratified, laws passed by Congress and other duly sanctioned lower-ranking legal provisions, all constitute national law in that order of precedence.”  Thus, international treaties, conventions, and agreements follow the Constitution in order of precedence.

Chapter 2, “International Relations” (Article 141 and thereafter) states that international treaties that have been validly concluded, enacted by Congress, and whose instruments of ratification were either exchanged or deposited, form part of the national body of laws whose precedence is determined by Article 137.
In addition, the 1992 Constitution accorded human rights treaties the same rank as the Constitution itself, in terms of legal stability. Article 142 of the Constitution states that international treaties and agreements “may only be denounced through the same procedures that apply to amendments of the Constitution.” The Constitution adds an additional element to be taken into account, one which relates to the State’s foreign policy, that “the Republic of Paraguay, in its foreign relations, accepts international law and adjusts its laws to conform to the protection afforded by international human right law.  In Article 145  it also states that Paraguay accepts a supranational legal order, as long as, amongst other conditions, the effective exercise of human rights is guaranteed.”

4.
In the case of instruments that have not been ratified by your State, does your national legislation contain laws covering the same subject?  If so, how far do they reach?

The Republic of Paraguay, like other States, recognizes a supranational legal order which guarantees the effective exercise of human rights, peace, justice, cooperation, and development, in the political, economic, social, and cultural arenas. (Article 145 of the Constitution) Furthermore, in its preamble, the Constitution recognizes human dignity with a view to ensuring freedom, equality, and justice.

II.
INSTITUTIONAL EXPERIENCE AND THE DEVELOPMENT OF NATIONAL MECHANISMS TO OVERSEE THE PROTECTION OF HUMAN RIGHTS (OPERATIVE PARAGRAPH 2.F)


1.
How is the state organized to deal with the treatment of issues related to human rights?  Nationally and at the international level?

Since 1989, during our transition to democracy, various mechanisms were created within the State to focus specifically on subjects related to human rights.

In 1990, in cooperation with the UNDP and the UN’s Center for Human Rights, an office was set up in the Ministry of Justice and Labor, reporting to the Vice Minister of Justice, called the Office of Human Rights, and for a long time this was the only organ of the executive focusing on human rights.  It is responsible for overseeing human rights problems in penal institutions and in the administration in general, for the preparation of reports, and the representation of cases taken to international proceedings.  The Ministry of Justice and Labor will place before the executive a draft decree to extend and modify its organizational structure within the sub-secretariat of the Ministry of Justice and Labor in order to establish a sub-secretariat of State, Justice, and Human Rights.

Furthermore, human rights and indigenous affairs committees have been set up in both houses of Congress, the Senate, and the Chamber of Deputies.  These committees handle reports of cases that have some political impact and give an opinion on draft laws concerning human rights.

Since 1993 there has been a Department of Human Rights at the ministerial level in the Attorney General’s Office which was initially designed to operate alongside other auxiliary departments of the Attorney General’s Office in order to provide free primary assistance to the victims of human rights violations.

Later, at the beginning of 1997, the Directorate of Human Rights in the Interior Ministry was set up.

In 1999 a Department of Human Rights and Humanitarian Law was set up in the Ministry of Defense, and this became a directorate in the year 2000. The Decree law which set up this department granted authority to deal with cases of soldiers who were victims of obligatory military service, as well as with any denunciations against the armed forces for violations of human rights. This office is also responsible for coordinating an inter-ministerial group for the promotion and application of international humanitarian law. Also during 2001, a human rights and humanitarian law liaison office was established in the armed forces.

In the year 2000 a general directorate for human rights was set up in the Ministry of Foreign Affairs. This office is responsible for promoting the ratification of international conventions, coordinates with other offices to produce responses to international cases and reports for international organizations, and helps to design foreign policy on human rights.

The year 2000 also saw the formal establishment of a human rights unit, with its own head, reporting to a minister of the Supreme Court responsible for human rights.  In terms of administration, since 1993 this unit has been part of the Documentation and Archive Center for Human Rights under the guidance of the Supreme Court of Justice.  The role of the Human Rights Unit is to monitor, research, answer queries, provide, and disseminate information, and coordinate.

Having set up all these new offices, an effort was made to establish, as of February 2000, inter-institutional coordination to review in principle those cases presented to international agencies and to prepare the specialized reports which need to be presented.  Subsequently, meetings were held, attended by representatives from Congress and other organizations, to look into different human rights issues.

At the international level, the Republic of Paraguay maintains cooperative ties and permanent dialogue with the agencies and organizations of the United Nations and with the inter-American system through its accredited diplomatic representatives in Geneva and Washington, D.C.  The permanent representatives to the United Nations and the OAS process the reports from the agencies, the individual cases, and the accusations presented against the State, which are then forwarded to the domestic agency responsible via the General Directorate of Human Rights at the Ministry of Foreign Affairs.  The State’s response to these reports or accusations is transmitted via diplomatic channels.


2.
How do national and provincial courts incorporate human rights legislation?  Is there a special judicial institution that is responsible for overseeing the adjustment of the provisions of international human rights law that has been ratified by the State?

Judges incorporate international human rights law into their judgments, particularly in cases of serious violation of human rights such as enforced disappearances of persons, torture, and others. There is no specialized institution which oversees the adjustment of the aforementioned provisions.

In the Supreme Court of Justice, one minister is responsible for reporting on human rights issues and a Human Rights Unit has been set up to track trials that have begun under domestic jurisdiction regarding which petitions have been lodged with international organizations. The Supreme Court also oversees the workings of the judicial system by means of a Superintendency of Courts.


3.
How, at a national level, is the State able to respond to accusations against the State of alleged violations of human rights at both the international and regional levels?  Which government office has primary responsibility for substantiating claims?  How is this work coordinated with other state bodies involved in the accusations?

The complaint is received by the permanent accredited representative to the United Nations in Geneva or to the OAS in Washington, as the case may be, and passed on to the Ministry of Foreign Affairs.  From that point onwards, the case is referred to the relevant government office, depending on the accusation.  In some cases, the production of a response involves more than one State institution and this is why, since work has started on human rights issues, the Ministry of Foreign Affairs, has pushed for the creation of an inter-institutional government committee, made up of representatives of the executive, the judiciary and legislature who are responsible for this area.

The inclusion of the judiciary in this structure was an important step forward as previously, because of constitutional constraints, it either considered itself, or was, excluded by the other branches of government from complying with the supervision of international organizations, which is not acceptable in a democratic state that prides itself on meeting its international obligations.

The inter-institutional Committee is made up of representatives from the human rights directorates in the Ministry of Justice and Labor, of Foreign Affairs, of Defense, of the Interior, the Chairs of the human rights committees in the both the Senate and the Chamber of Deputies, the human rights unit in the Supreme Court of Justice, the technical office of the Supreme Court of Justice, the Government Attorney’s Office, his colleague in the Criminal branch, the Supreme Court Public Defender, the Justice Superintendency and other state institutions, the institutions varying in each case depending on their relevance and ability to provide responses and solutions.

One aspect worthy of special mention is that the governmental inter-institutional committee encouraged the involvement of representatives of civil society (non-governmental organizations specializing in human rights issues) in efforts to study the general human rights situation throughout the country, seek friendly settlements in individual cases, and handle sectoral issues, in the belief that without the participation of civil society successful policies for solving complex human rights problems would not be possible.

At an institutional level, it has also been established that all accusations and claims presented to international organizations which meet the basic requirements of veracity and which are duly documented should be handled with a view to achieving friendly settlements in order to identify the best way to make adequate reparation in accordance with the provisions of international instruments for the protection of human rights.

The use of this procedure is based on an international policy of cooperation, which a democratic state should cultivate with the international organizations that supervise human rights issues.  As well as being an effective response to individual cases, it is also helpful in promoting a comprehensive improvement in the national system for promoting and protecting human rights.

In order to achieve friendly settlements, meetings have to be held between the petitioners and the State and it is occasionally advisable that the State should be represented by the Under-Secretary of State or other officials in order to achieve political decisions at the highest level.


4.
How does the State enforce at the national level the recommendations and decisions of the international human rights organizations?  How mandatory are they under domestic legislation and jurisprudence? Are there any specific laws in this respect?

The State implements the recommendations and decisions of the international human rights organizations on the basis of good faith, as part of its international cooperation policy, and to provide support for international human rights organizations in the hope of strengthening their institutional structures.

The specialized and jurisdictional agencies of the international human rights system need States to comply with their decisions in order to sustain and strengthen the system set up by the States themselves to promote and protect these rights.  Even though the Republic of Paraguay lacks a constitutional provision or specific law governing this area, it is committed to strict compliance with the decisions and recommendations of the international human rights system.

From the point of view of international law, the State cannot be exonerated from responsibility for court rulings because, by virtue of the treaties it signs, the State as a whole, with all its powers and agencies, is obliged to comply with its international obligations acquired under the terms of treaties. Article 27 of the 1969 Vienna Convention on the law of treaties states that:  “A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.” 

Therefore, as the government is the international representative of the State, its duty is to work with all branches of State in order to apply the Constitutional principle of “harmonious collaboration among public authorities” in order to meet its international commitments. Therefore, the Executive, rather than disregarding the principles of international law and hurriedly claiming that it is unable to assume an obligation which involves the judiciary, should agree with the judiciary on the best way to assume it.

In order to achieve this, coordination between institutions is essential, as is, given the huge numbers of cases in this area, the participation of officials from the Supreme Court of Justice and the Attorney General’s Office who can direct the denunciations within the judiciary and follow them up. When these cases or denunciations are brought before the Inter-American Commission on Human Rights, or other organs, the State is represented by government officials from the three branches of the State, depending on the subject of the particular case.  In this way, it was possible to directly involve the institutions that are affected by the complaints and so facilitate the internal decision-making process.

In this respect, the Inter-Institutional Committee plays a decisive role.  Its objective is to work towards meeting international obligations in respect of human rights, in coordination with the Ministry of Foreign Affairs and the Ministry of Justice.

Faced with the different demands for information of the international monitoring organizations, the committee provides institutional space for each one of the State agencies who are connected in some way with the particular case to either present relevant information or to indicate which commitments they could assume and within what time frame, in order to assist the division of labor necessary for a solution to be reached, thereby contributing to the prevention and treatment of problems relating to human rights violations within the State and strengthening institutional structures and their ability to deal with the problem.  This makes it possible for all the organizations, especially the Attorney General’s Office, to make a special effort to expedite the cases that are pending; to assume commitments in the process of seeking friendly, and even other, settlements; and to ensure systematic and coordinated follow-up.
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