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The Permanent Mission of Chile to the Organization of American States presents its compliments to the General Secretariat and has the honor to transmit herewith preliminary proposed amendments prepared by the Ministry of Foreign Relations of Chile to the Draft Inter-American Convention for the Prevention and Elimination of International Terrorism.


The Permanent Mission of Chile requests the General Secretariat to distribute these proposed amendments, which have been underscored and highlighted in bold for ease of reference, to the member states of the Organization as soon as possible.


The Permanent Mission of Chile to the Organization of American States avails itself of this opportunity to renew to the General Secretariat the assurances of its highest consideration.

Washington, D.C., November 14, 2001

DRAFT INTER-AMERICAN CONVENTION FOR 

THE PREVENTION AND ELIMINATION OF TERRORISM
PRELIMINARY AMENDMENTS BASED ON THE DRAFT PREPARED BY THE DEPARTMENT FOR THE DEVELOPMENT AND CODIFICATION OF INTERNATIONAL LAW OF THE SECRETARIAT FOR LEGAL AFFAIRS, INCLUDING MANY OF THE AMENDMENTS MADE BY THE RAPPORTEUR

PREAMBLE

The member states of the Organization of American States,

CONSIDERING the principles and provisions contained in the Charter of the Organization of American States;

BEARING IN MIND the growing concern and fear caused by the numerous terrorist attacks that have seriously affected international peace and security;

OBSERVING the need to adopt urgent and effective measures to prevent the authors of such acts from evading justice with impunity;

RECOGNIZING the importance and impact that coordinated action within the Americas can have in the International Community;

TAKING INTO ACCOUNT the need for urgent action to strengthen, and fill gaps within, existing measures and instruments, with a view to preventing and punishing terrorist acts and attacks;

CONVINCED that the aims of this Convention can only be achieved through an effective, coordinated, and permanent response by the Americas;

AGREE:

ARTICLE I

Objectives and Purposes

The states parties agree to adopt all measures necessary to prevent, punish, and eliminate international terrorism. To that end, they commit themselves to strengthen international cooperation in carrying out coordinated activities to attain the proposed objectives.

ARTICLE 2

Scope of Application of the Convention

For the purposes of this Convention, “act of terrorism” is defined as any unlawful threat of or use of violence, regardless of motive, means, or scope, that is intended to generate widespread terror or alarm in all or part of the population, or to compel a government or an international organization to carry out or refrain from any act that seriously jeopardizes the life, the physical, material, or moral well-being, or the freedom of individuals.  The following shall be considered acts of terrorism:

a. A serious attack on the life, the physical, material, or moral well-being, or the freedom of any individual, in particular those who enjoy special international protection, such as heads of state, heads of government, ministers, diplomatic agents, and members of their families;

b. The use of explosive devices of any type, such as bombs, grenades, rockets, letter-bombs or exploding packages, destructive weapons, chemical or bacteriological weapons or means, among others;

c. Kidnapping and the taking of hostages;

d. The destruction, seizure, or control of an aircraft, vessel, or means of mass transportation that is in operation, or any other act jeopardizing the safety and security thereof;

e. Any act of violence that jeopardizes the safety and security of airports, ports, or terminals of any type serving air, maritime, or ground traffic;

f. The unlawful use of nuclear and fissionable material.

g. The provision of funds with the intent that they be used to commit offenses addressed in this Convention.

This Convention shall also apply to any attempt at, complicity in, concealment of, direct or indirect participation in, or extortion related to the acts described in this article.

If such acts of terrorism are perpetrated or concealed through the abuse of the diplomatic and consular privileges and immunities enjoyed by diplomatic representatives of the states, this shall be viewed as an aggravating factor.

(It is also important to make it clear which acts or offenses are excluded from the Convention’s scope of application).  Example:  Article 3 of the International Convention for the Repression of Terrorist Attacks Committed with Bombs.

Article 3

Domestic Measures
States parties that have not addressed within their legal systems the acts described in the preceding article agree to define as offenses such acts of terrorism and to establish penalties commensurate with their gravity.
ARTICLE 4

Extradition Treaties

The acts described in this Convention shall be considered extraditable common crimes under all treaties on this subject that have been or may be concluded by the states parties.  Should no such treaty exist, this Convention shall be taken as the legal basis for such extradition.

ARTICLE 5
Preparation and Planning of Terrorist Acts

That Could Affect Other States Parties

The states parties agree to adopt all measures necessary to prevent the preparation, organization, or planning of acts of terrorism within their territories that could affect other states and are intended for perpetration outside their territory.  Should a state party have sufficient reason to believe that such an act is being prepared, as soon as possible it shall convey all the information and evidence it has to all states that could be affected.

ARTICLE 6
Exchange of Information and Other Cooperation Measures

(This article could be combined with Article 14, adding the exchange of intelligence information)

The states parties agree to exchange all information they have and to coordinate the adoption of all types of cooperation measures to prevent the perpetration of the acts of terrorism addressed by this Convention.


The states parties shall facilitate direct exchange of the information indicated in the preceding paragraph between public agencies.  Such exchanges must be carried out smoothly and rapidly through predetermined and permanent interlocutors.

ARTICLE 7
Promotion of and Support for Terrorist Activities

The states parties agree to adopt all measures necessary to prevent the promotion of terrorist activities within their jurisdictions through the organization and dissemination of propaganda or activities advocating such crimes, as well as to prevent other activities by individuals, groups, or organizations that encourage, instigate, organize, or are involved in the perpetration of such acts.  They shall also adopt all measures necessary, without prejudice to the rights and liberties guaranteed under their legal systems, to prevent any abuse of information that might foster terrorist activities and, in particular, prompt a greater state of alarm among the population.


[A paragraph on refuge and asylum should also be included, to the effect that states should adopt appropriate measures to ensure that persons applying for asylum or refuge have not taken part in terrorist acts (according to the criteria established in United Nations Security Council Resolution 1373 (2001)].

ARTICLE 8

Jurisdiction
Once such an offense has been perpetrated, the states parties shall be empowered to adopt all necessary measures to exercise their jurisdiction with respect to the offense, in the following cases:

a. A State in whose territory the offense has been committed or produced its effects. 

b. A state under whose flag or registration a vessel or aircraft has been the target of such an offense.

c. A state party whose nationals or permanent residents, or persons performing functions on behalf of that state party, have been victims of such offenses.

d. A state whose nationals or permanent residents have allegedly committed such offenses.

e. A state compelled to perform or refrain from performing any act as a consequence of the offense.


(This article could be supplemented by including a number of points covered by the International Convention for the Repression of Terrorist Acts Committed with Bombs).

ARTICLE 9
Definition of “Alleged Offender”
For the purposes of this Convention, “alleged offender” is defined as the person with respect to whom there exists sufficient evidence or grounds for a prima facie determination that such person has committed or intends to commit an offense specified in Article 2.

ARTICLE 10

Preliminary Measures

Should the alleged offender be present in the territory of, or under the protection of, a state party, regardless of whether that state is empowered to establish its jurisdiction over the offense under Article 8, that state shall adopt all necessary measures, without delay, at the request of the state concerned, to take the alleged offender into custody or ensure his or her appearance and, if appropriate, to proceed with extradition.

Detention and other preliminary measures shall be taken in accordance with the law of the state party in whose territory the alleged offender is present, and shall be maintained only for as long as needed to allow an extradition proceeding to be instituted.  That state shall immediately notify the states empowered to exercise jurisdiction under Article 8 of all measures taken in relation to the alleged offender and the outcome thereof.

ARTICLE 11

Determination as to the Applicability of Extradition
The determination as to whether extradition is applicable, and as to the state to which said extradition applies, shall be made exclusively by the state party that has the alleged offender under its jurisdiction or protection.  In that determination, account shall be taken of the criteria set forth in this Convention.  Particular consideration shall be given to the guarantees of due process provided by the requesting state to the alleged offender.

ARTICLE 12
Extradition Proceedings

For purposes of extradition:

a. The offense shall be considered to have been committed not only within the territory of the state in which it occurred but also within the territory of all states empowered to exercise jurisdiction under Article 8.

b. None of the offenses described in this Convention shall be considered to be a political crime, a common crime related to a political crime, or a politically motivated crime.



(This article could be supplemented with provisions in this regard from the International Convention for the Repression of Terrorist Attacks Committed with Bombs .)


A state may deny a request for extradition when it has sufficient reasons to believe that the purpose of the extradition request is to persecute, punish, or cause harm to a person for reasons of race, creed, nationality, or political opinion, or when that state is empowered to exercise jurisdiction.

When the requested extradition is not applicable, the state party in whose territory the alleged offender is present, or which has the alleged offender under its protection, shall submit the matter, without exception or unjustified delay, to its competent criminal authorities for investigation and subsequent prosecution.  Such authorities shall reach their decision in the same manner that applies to serious common offenses under the domestic law of that state.
States parties empowered to exercise jurisdiction over the offense and having established such jurisdiction previously under Article 8 shall be informed of any decision not to extradite, as well as of the final outcome of the criminal action brought.

ARTICLE 13

Rights of the Alleged Offender


The alleged offender shall enjoy full rights of defense and all the guarantees of due process.

ARTICLE 14

Assistance and Cooperation Measures

Immediately upon learning of the commission, within its territory, of any of the offenses addressed by this Convention, a state party shall:

a. Adopt all measures necessary to alleviate the situation of the victims;

b. Provide to the state of nationality of the victims, in a complete and timely manner, all information it may have regarding the offense and its circumstances;

c. Convey to states having an interest in the commission of the offense information on the circumstances of its perpetration and any information it may have on the identity of the alleged offender, when it has sufficient reason to believe that such person has fled its territory;

d. Cooperate as fully as possible with any investigation, criminal proceedings, or extradition proceedings instituted in connection with an offense specified under Article 2 and provide any pertinent evidence it may have to the state that actually exercises jurisdiction.

(This article could be supplemented with part of Article 18 of the Convention on Bombs and Article XIV of the Inter-American Convention against Corruption).

ARTICLE 15

Follow-up of Cooperation Measures 

for the Prevention and Elimination of Terrorism
The depository shall assume responsibility for organizing a conference, in which all states parties shall participate, ......... years after the date of entry into force of this Convention, in a review of the effectiveness and application of the Convention with a view to adapting it as necessary to current circumstances.  The states parties may unanimously agree to hold this conference earlier than the date mentioned above.

ARTICLE 16

Central Authorities (or contact points)


For the purposes of international assistance and cooperation under this Convention, each state party shall designate a central authority (or contact point) to be responsible for formulating and receiving the assistance and cooperation requests referred to in this Convention.  Central authorities will communicate with each other directly for the purposes of this Convention.

ARTICLE 17

Settlement of Disputes

ALTERNATIVE A

(Based on the European Convention for the Repression of Terrorism)

Any dispute between states parties with regard to the interpretation or application of this Convention that cannot be resolved through direct negotiation shall be submitted to arbitration at the request of one of the parties.  Each party shall designate an arbitrator, and these two arbitrators shall designate a third arbitrator. If three months from the date of the request for arbitration one of the parties has not proceeded to designate an arbitrator, that arbitrator shall be designated at the request of the other party by.......

ALTERNATIVE B

(Based on Article 24, paragraph 1 of the Convention on Financing of Terrorism.)

Disputes that may arise between two or more states parties with regard to the interpretation or application of this Convention and cannot be resolved through negotiations in a reasonable period of time shall be submitted to arbitration at the request of one of the parties.  If six months from the date of presentation of the request for arbitration the parties have been unable to agree on an arbitration procedure, any one of them may submit the dispute to the International Court of Justice, by means of a request submitted in accordance with the Court’s Statute.

ARTICLE 18

Other Agreements or Practices

No provision of this Convention shall be interpreted as preventing states from providing mutual cooperation in pursuance of other bilateral or multilateral international agreements, in force or to be concluded in the future, or any other applicable agreement or practice.

ARTICLE 19

Reservations


(There should be no provision for the possibility of reserves.  However, this will be a subject of discussion, since some countries in the Americas to do not extradite their nationals.)

ARTICLE 20

Signature

This Convention shall be open to signature by all member states of the Organization of American States.

ARTICLE 21

Ratification

This Convention shall be subject to ratification.  Instruments of ratification shall be deposited with the General Secretariat of the Organization of American States. 

ARTICLE 22

Accession


This Convention shall remain open to the accession of any other state.  Instruments of accession shall be deposited with the General Secretariat of the Organization of American States.

ARTICLE 23

Entry into Force

This Convention shall enter into force on the thirtieth day after the date on which the second instrument of ratification has been deposited.  For each state ratifying or acceding to the Convention after the second instrument of ratification has been deposited, the Convention shall enter into force on the thirtieth day after the date on which that state has deposited its instrument of ratification or accession.

ARTICLE 24

Duration and Withdrawal

This Convention shall remain in force indefinitely, but any of the states parties may withdraw from it.  The notice of withdrawal shall be transmitted to the General Secretariat of the Organization of American States.  Withdrawal shall take effect one year after the date on which the notice of withdrawal has been given to the depositary.
ARTICLE 25

Deposit of the Original Instruments

The original instrument, whose texts in Spanish, French, English, and Portuguese are equally authentic, shall be deposited with the General Secretariat of the Organization of American States, and that Secretariat shall send certified copies to the United Nations Secretariat for registration of publication, in accordance with Article 102 of the United Nations Charter.  The General Secretariat of the Organization of American States shall notify the member states of that organization and such states as have acceded to the Convention, of signatures, the deposit of instruments of ratification, accession, and withdrawal, as well as reservations as the case may be.

NOTE 1:
The final clauses are based on the Inter-American Convention Against Corruption.
NOTE 2:
This text can be used as a supporting reference document for the purposes of the initial discussions on the draft, in the event that it should be selected for that purpose.
EXPLANATORY NOTE

With respect to the OAS text (1996), the amendments, additions, additional paragraphs, new clauses, and final clauses were suggested taking into account the opinions of national agencies consulted on the matter, as well as of this Ministry (DIJUR-DDHH).  Those opinions form the basis for the following observations:

PREAMBLE:  The preamble or paragraphs were drafted with a view to the particular character of the subject matter and the regional scope of the Convention

ARTICLE 1:  The OAS text was retained.

ARTICLE 2:  A number of proposed changes and additions are indicated in bold.
ARTICLE 3:  A clarification is suggested.

ARTICLE 4 and 5:   The OAS text was retained.

ARTICLE 6:  It is suggested that this article be combined with Article 14, adding intelligence information.  A second paragraph is added.
ARTICLE 7:  It was considered necessary to include a paragraph on asylum and refuge, according to the criteria established in U.N. Security Council Resolution 1373 (2001).

ARTICLE 8:  A subparagraph (a) is added and it is suggested that a number of points covered by the International Convention for the Repression of Terrorist Acts Committed with Bombs could be incorporated.

ARTICLE 9:  The original text is slightly clarified

ARTICLE 10:  The original text was left virtually unchanged, except for a small change in the second paragraph.

ARTICLE 11:  The original text was retained.

ARTICLE 12:  Subparagraph (b) is clarified and the addition of U.N. international instruments is suggested.

ARTICLE 13:  The original text was retained.

ARTICLE 14:  Subparagraph (b) is clarified and the addition of text from Article 18 of the Convention on Bombs and Article XIV of the Inter-American Convention against Corruption is suggested.

ARTICLE 15:  The original text was retained.

ARTICLE 16:  This article does not appear in the original text, but it is considered advisable to designate central authorities or entities responsible for cooperation in the area of terrorism.

ARTICLE 17:  This article does not appear in the original text.  It is considered advisable to present two possible alternatives.  Under Alternative A, based on the European convention on this matter, disputes could only be settled through direct negotiation and, absent that, arbitration.  Alternative B provides for the settlement of disputes through direct negotiation, failing which either party could submit the matter to the International Court of Justice (this is based on U.N. conventions on the matter.

ARTICLE 18:  A clarification is provided concerning the relationship with other bilateral or multilateral international agreements.

ARTICLE 19 - 25:  (Final clauses, based on the Inter-American Convention against Corruption)


NOTE:  Article 16 and subsequent articles do not appear in the original text.
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