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PROPOSAL OF THE ARGENTINE MISSION TO THE OAS

PRELIMINARY DRAFT INTER-AMERICAN CONVENTION FOR 

THE PREVENTION AND ELIMINATION OF INTERNATIONAL TERRORISM

PREAMBLE


THE MEMBER STATES OF THE ORGANIZATION OF AMERICAN STATES,


REAFFIRMING the principles and provisions contained in the Charter of the Organization of American States and the Charter of the United Nations;


CONSIDERING that terrorism is a serious criminal phenomenon of profound concern to all the member states, which has devastating effects on the development of free and democratic societies and endangers fundamental human rights, including the right to life itself;


NOTING the Inter-American Democratic Charter, which sets forth the commitment of the member states to promote and defend representative democracy and stipulates that no democratic state can remain indifferent when confronted with the threat that terrorism poses to democratic institutions and freedoms;


TAKING INTO ACCOUNT the work entrusted to the Inter-American Commission against Terrorism (CICTE) to the end of preventing, combating, and eliminating terrorist acts and activities, especially those involving its responsibility for follow-up on application of this Convention;


RECOGNIZING the threat posed by terrorism against peace and security in the Hemisphere and the world;


BEARING IN MIND the responsibility and commitment undertaken by the states to cooperate in identifying, prosecuting, extraditing, and punishing all those responsible for terrorist acts;


CONVINCED that the response of the member states to terrorism calls for the adoption of urgent measures to bring to justice the perpetrators, organizers, and sponsors of terrorist acts and activities, as well as those who aid, abet, or protect them;


REAFFIRMING their resolute determination to use inter-American action to supplement the efforts undertaken at the national and international levels in the adoption of measures to prevent and punish, by all legal means, the financing and preparation in their territories of these acts of terrorism;


EMPHASIZING the importance of effective action to cut off the supply of funds for terrorism, and of coordinated action with the appropriate international agencies in dealing with money laundering, especially the Inter-American Drug Abuse Control Commission (CICAD); and


CONVINCED of the need to adopt without delay a legal instrument that reinforces the measures and instruments already in force, in order to intensify hemispheric cooperation and codify the obligations of the American states in terms of preventive and law enforcement measures against terrorist acts and activities, 


HAVE AGREED to sign the following:

INTER-AMERICAN CONVENTION FOR THE PREVENTION AND 
ELIMINATION OF INTERNATIONAL TERRORISM

Article I

Objectives and Purposes

The states parties agree to adopt any measures necessary to prevent, punish, and eliminate international terrorism. To that end, they commit themselves to strengthen international cooperation in carrying out coordinated activities to attain the proposed objectives.

Article 2

Scope of Application of the Convention

For the purposes of this Convention, “act of terrorism” is defined as any unlawful threat of or use of violence, regardless of motive, means, or scope, that is intended to generate widespread terror or alarm in all or part of the population, or to compel a government or an international organization to carry out or refrain from any act, and that seriously jeopardizes the life, the physical, material, or moral well-being, or the freedom of individuals.  The following shall be considered acts of terrorism:

a. A serious attack on the life, the physical, material, or moral well-being, or the freedom of individuals, in particular those who enjoy special international protection, such as heads of state, heads of government, ministers, diplomatic agents, and members of their families;
b. The use of explosive devices of any type, such as bombs, grenades, rockets, letter-bombs or exploding packages, and destructive weapons, among others;
c. Kidnapping and the taking of hostages;

d. The destruction, seizure, or control of an aircraft, vessel, or means of mass transportation that is in operation, or any other act jeopardizing the safety and security thereof;

e. Any act of violence that jeopardizes the safety and security of airports, ports, or terminals of any type serving air, maritime, or ground traffic;
f. The unlawful use of nuclear, chemical, biological, or other potentially lethal material.
/
g. The provision or collection of funds by whatever means, directly or indirectly, illegally and deliberately, with the intent that they be used, or with the knowledge that they will be used, in all or in part, to commit an offense addressed in this Convention.
/
h. The recruitment of individuals to commit an offense addressed in this Convention.

This Convention shall also apply to any attempt at, complicity in, direct or indirect participation in, or extortion related to the acts described in this article.

If such acts of terrorism are perpetrated or concealed through the abuse of the diplomatic privileges and immunities enjoyed by diplomatic representatives of the states, this shall be viewed as an aggravating factor.

Article 3

Acts Excluded from the Scope of Application


This Convention shall not be applicable when the offense has been committed in a single state, the suspect and victims are nationals of that state, the suspect is in the territory of that state, and no other state is in a position to exercise jurisdiction under the provisions of paragraph 1 or paragraph 2 of Article 10 of this Convention, notwithstanding the applicability to these cases, where appropriate, of the provisions of Articles 6, 7, and 8.
/
Article 4

Domestic Measures
States parties that have not addressed within their legal systems the acts described in the preceding article agree to define as offenses such acts of terrorism and to establish severe penalties for those acts.
Article 5

Extradition Treaties

The acts described in this Convention shall be considered extraditable common crimes under all treaties on this subject that have been or may be concluded by the states parties.  Should no such treaty exist, this Convention shall be taken as the legal basis for such extradition.

Article 6
Preparation and Planning of Terrorist Acts

That Could Affect Other Member States

The states parties agree to adopt all measures necessary to prevent the preparation, organization, or planning of acts of terrorism within their territories that could affect other states and are intended for perpetration outside their territory.  Should a state party have sufficient reason to believe that such an act is being prepared, as soon as possible it shall convey all the information and evidence it has to all states that could be affected.

Article 7
Exchange of Information and Other Cooperation Measures

The states parties agree to exchange all information they have and to coordinate the adoption of all types of cooperation measures to prevent the perpetration of the acts of terrorism addressed by this Convention.


The states parties shall offer the broadest possible technical cooperation on the most effective ways and means of preventing, detecting, investigating, and punishing terrorism.  To that end, they shall promote the exchange of information and experience among the competent national bodies and institutions in the framework of the Inter-American Committee against Terrorism (CICTE), through the use of an Inter-American Database on Terrorism Matters and the support of a Directory of Competency in Preventing, Fighting, and Eliminating Terrorism, among other mechanisms, programs, and activities of technical cooperation. 


In the course of this technical cooperation, the states parties shall coordinate their work and cooperate through the CICTE with other international institutions with competence in the subject, such as the Inter-American Drug Abuse Control Commission (CICAD), particularly insofar as regards its efforts to eliminate the amassing of funds for terrorism.


The states parties shall designate a liaison office and a liaison officer responsible for the application of this Convention as regards technical cooperation.  This information shall be transmitted in writing to the Secretariat of the CICTE.

Article 8
Promotion of and Support for Terrorist Activities

The states parties agree to adopt all measures necessary to prevent the promotion of terrorist activities within their territories through the organization and dissemination of propaganda or activities advocating such crimes, as well as to prevent other activities by individuals, groups, or organizations that encourage, instigate, organize, or are involved in the perpetration of such acts.  They shall also adopt all measures necessary, without prejudice to the rights and liberties guaranteed under their legal systems, to prevent any abuse of information that might foster terrorist activities and, in particular, prompt a greater state of alarm among the population.

Article 9

Asylum and Refuge


The states parties shall adopt the appropriate measures, in keeping with applicable rules of domestic and international law, including international human rights standards, before granting asylum or refuge, in order to ensure that it is not granted to a person when there exist reasonable indications that he or she has been involved in any of the offenses specified in Article 2.
/
Article 10

Jurisdiction
Once such an offense has been perpetrated, the states parties shall be empowered to adopt all necessary measures to exercise their jurisdiction with respect to the offense, as follows:

1.
Each state party shall adopt all necessary measures to establish its jurisdiction with regard to offenses specified in Article 2, when such an offense is committed:

a. Within the territory of that state; or

b. Aboard a vessel or aircraft registered in that state under the law of that state when the offense was committed; or

c. By a national of that state.

2.
Each state party may also establish jurisdiction over any such offense when the offense is committed:

a.
Against a national of that state; or

b.
In or against a government or public facility of that state abroad, including an embassy or diplomatic or consular site of that state; or

c.
By an expatriate who habitually resides in the territory of that state; or

d.
In an attempt to compel that state to do or refrain from doing something.

3.
Each state party shall also take the necessary measures to establish its jurisdiction concerning the offenses specified in Article 2 in those cases in which the alleged perpetrator is within its territory and such state has not granted extradition to any state party that has established its jurisdiction under paragraphs 1 and 2. 

4.
In no case shall this Convention preclude the exercise of criminal jurisdiction under domestic law.
/
Article 11
Definition of “Alleged Offender”
For the purposes of this Convention, “alleged offender” is defined as the person with respect to whom there exists sufficient evidence for a prima facie determination that such person has committed or intends to commit an offense specified in Article 2.

Article 12

Preliminary Measures

Should the alleged offender be present in the territory of, or under the protection of, a state party, regardless of whether that state is empowered to establish its jurisdiction over the offense under Article 10, that state shall adopt all necessary measures, without delay, at the request of the state concerned, to take the alleged offender into custody or ensure his or her appearance and, if appropriate, to proceed with extradition.

Detention and other preliminary measures shall be taken according to the law of the state party in whose territory the alleged offender is present, and shall be maintained only for as long as needed to allow an extradition proceeding to be instituted.  That state shall immediately notify the states empowered to exercise jurisdiction under Article 10 of all measures taken in relation to the alleged offender and the outcome thereof.
Article 13

Determination as to the Applicability of Extradition
The determination as to whether extradition is applicable, and as to the state to which said extradition applies, shall be made exclusively by the state party that has the alleged offender under its jurisdiction or protection.  In that determination, account shall be taken of the criteria set forth in this Convention.  Particular consideration shall be given to the guarantees of due process provided by the requesting state to the alleged offender.

Article 14
Extradition Proceedings

For purposes of extradition:


The offense shall be considered to have been committed not only within the territory of the state in which it occurred but also within the territory of all states empowered to exercise jurisdiction under Article 10;

When the requested extradition is not applicable, the state party in whose territory the alleged offender is present, or which has the alleged offender under its protection, shall submit the matter, without exception or unjustified delay, to its competent criminal authorities for prosecution, regardless of whether the crime was committed in its territory.  Such authorities shall reach their decision in the same manner that applies to serious common offenses under the domestic law of that state.

States parties empowered to exercise jurisdiction over the offense and having established such jurisdiction previously under Article 10 shall be informed of any decision not to extradite, as well as of the final outcome of the criminal action brought.

Article 15

Nature of the Offenses


For the purposes of extradition or mutual judicial assistance, none of the offenses defined in Article 2 shall be considered a political offense, a political offense related to a common crime, or an offense inspired by political motives.  Neither shall they be considered, for the same purposes, as tax crimes.  Therefore, a request for extradition or mutual judicial assistance submitted in regard to an offense of this nature shall not be rejected solely because it deals with a political offense, a political offense related to a common crime, or an offense inspired by political motives.  The states parties also shall not cite the tax-related nature of the offense as the sole reason for rejecting a request for mutual judicial assistance or extradition.
/
Article 16

Humanitarian Exception


None of the provisions of this Convention shall be interpreted as imposing an obligation to extradite or to provide mutual judicial assistance if the state receiving the request has sound reasons to believe that the request for extradition for an offense described in Article 2 or for mutual judicial assistance in relation to such as offense has been presented with the intent of prosecuting or punishing an individual for reasons of race, sex, religion, nationality, ethnic origin, or political opinion, or if compliance with the request could result in damage to the situation of that individual for any of those reasons.  Neither shall it be interpreted as imposing an obligation to extradite when there are sound reasons to presume that the person whose extradition is requested could be submitted to torture or other cruel, inhuman, or degrading treatment or punishment, or when the requesting state fails to give assurances that the death penalty will not be applied.
/
Article 17

Rights of the Alleged Offender


The alleged offender shall enjoy full rights of defense and all the guarantees of due process.

Article 18

Cooperation Measures

Immediately upon learning of the commission, within its territory, of any of the offenses addressed by this Convention, a state party shall:

a. Adopt all measures necessary to alleviate the situation of the victims;

b. Provide to the state of nationality of the victims, in a complete and timely manner, all information it may have regarding the offense and its circumstances;

c. Convey to states having an interest in the commission of the offense information on the circumstances of its perpetration and any information it may have on the identity of the alleged offender, when it has sufficient reason to believe that such person has fled its territory;

d. Cooperate as fully as possible with any investigation, criminal proceedings, or extradition proceedings instituted in connection with an offense specified under Article 2 and provide any pertinent evidence it may have to the state that actually exercises jurisdiction.
Article 19


No provision of this Convention shall empower a state party to exercise jurisdiction in the territory of another state party or to carry out functions in that other state party which are the exclusive purview of the authorities of that other state party under its domestic law.
/
Article 20

Follow-up of Cooperation Measures 

for the Prevention and Elimination of Terrorism
The depository shall assume responsibility for organizing a conference, in which all states parties shall participate, five years after the date of entry into force of this Convention, to review the effectiveness and application of the Convention and adapt it as necessary to current circumstances.  The states parties may unanimously agree to hold this conference earlier than the date mentioned above.

Article 21

Reporting to CICTE


The states parties shall periodically transmit to the Inter-American Committee against Terrorism the legislative and regulatory provisions they adopt in application of this Convention.  Furthermore, the state party that institutes criminal action against a presumed offender shall communicate the outcome of this action to CICTE, in keeping with its domestic law or its applicable procedures.

Article 22

Settlement of Disputes


Disputes that may arise between two or more states parties with regard to the interpretation or application of this Convention and cannot be resolved through negotiations in a reasonable period of time shall be submitted to arbitration at the request of one of the parties.  If six months from the date of presentation of the request for arbitration the parties have been unable to agree on an arbitration procedure, any one of them may submit the dispute to the International Court of Justice, by means of a request submitted in accordance with the Court’s Statute.
/
Article 23

Prohibition of Reservations


Reservations to this Convention shall not be permitted.

Article 24

Signature


This Convention shall be open to signature by all member states of the Organization of American States and by any other state that the General Assembly of the Organization of American States may invite to sign it.

Article 25

Ratification


This Convention shall be ratified by the signatory states in accordance with their own constitutional procedures. 

Article 26

Deposit


The original instrument, whose texts in Spanish, French, English, and Portuguese are equally authentic, shall be deposited with the General Secretariat of the Organization of American States, and that Secretariat shall send certified copies to the signatory governments for purposes of ratification. The instruments of ratification shall be deposited with the General Secretariat of the Organization of American States, and that Secretariat shall notify the signatory governments of such deposit. 

Article 27

Entry into Force


This Convention shall enter into force among the states that ratify it in the order in which they deposit their instruments of ratification.

Article 28
Duration and Withdrawal


This Convention shall remain in force indefinitely, but any of the states parties may withdraw from it.  The notice of withdrawal shall be transmitted to the General Secretariat of the Organization of American States, and that Secretariat shall notify the remaining states parties of it.  One year after the date of the notice of withdrawal, the Convention shall cease to apply to the withdrawing state, but shall remain in force for the remaining states parties.
/
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�.	Language taken from Security Council resolution 1373 (2001).


�.	Provision based on Article 2 of the Convention on Financing of Terrorism.


�.	Provision based on Article 3 of the International Conventions for the Repression of Terrorist Attacks Committed with Bombs and the Repression of the Financing of Terrorism.


�.	Provision based on resolution 49/60 of the General Assembly and resolution 1373 (2001) of the United Nations Security Council.


�.	Provision based on Article 6 of the Convention on Bombs.


�.	Provision based on Article 11 of the Convention on Bombs and Articles 13-14 of the Convention on Financing of Terrorism.


�.	Provision based on Article 12 of the Convention on Bombs and Article 15 of the Convention on Financing of Terrorism. The last paragraph is taken from Article 8 of the national penal cooperation act, No. 24,767.


�.	Provision based on Article 18 of the Convention on Bombs.


�.	Provision based on Article 20, paragraph 1 of the Convention on Bombs and Article 24, paragraph 1 of the Convention on Financing of Terrorism.


�.	Final clauses based in part on the final clauses of the Inter-American Convention to Prevent and Punish Acts of Terrorism That Constitute Crimes Against Persons and Related Extortion. 





