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COMPARISON OF THE TWO WORKING DOCUMENTS ON SECURED TRANSACTIONS BASED ON THE LEGAL PRINCIPLES OF A SECURED FINANCING SYSTEM
EXPLANATORY NOTE

Following the Meeting of Government Experts to Prepare for the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI) in Washington DC from February 14-18, 2000, the US and Mexican Delegations, as Co-Chairs of the Drafting Committee on Topic II
, have circulated the attached document.  This document is a comparison of document RE/CIDIP-VI/INF.2/00, prepared by the Mexican delegation for the meeting in February 2000, and document RE/ CIDIP-VI/Doc.4/98, presented by the US delegation.  It will be considered in the continuing work of the Drafting Committee at the  meeting that the Co-Chairs have called for November 26 to 30 in Miami, Florida. The Secretariat for Legal Affairs invites Permanent Missions to forward any comments and observations through the Department of International Law (Attention:  Kathleen Lannan at klannan@oas.org; fax 202.458.6029).

COMPARISON OF THE TWO WORKING DOCUMENTS ON SECURED TRANSACTIONS BASED ON THE LEGAL PRINCIPLES OF A SECURED FINANCING SYSTEM

Secured financing reform, in the framework of the OAS CIDIP-VI meeting, is based on seven legal principles.  These legal principles are contained in the two official working documents: the Model Inter-American Law on Secured Transactions (“MILST”) (document RE/CIDIP-VI/doc.4/98); and the Principles Discussed by the Mexican Delegation in Light of the Different Proposals on the Secured Financing Topic (“PDMD”) (Document REG/CIDIP-VI/INF-2/00).  The present document summarizes the legal principles and outlines the provisions of each working document that discuss the relevant principles.  Provisions in each working document not directly discussing one of the legal principles are not included in the following comparison tables.

Principle Number One: Creation of a Unitary and Uniform Security Interest

An important goal of a new secured financing system is the incorporation of all types of secured transactions into a single security mechanism, eliminating current mechanisms that create secret liens.  A unitary security interest, governed by a Model Law, must incorporate all current guarantee (secured financing) mechanisms where possession and ownership of property are separated.  

PDMD

Title I, Paragraph 1: Describes the characteristics of the security interest.

Title I, Paragraph 2: Limits reform to commercial entities.

Title I, Paragraph 3: Describes those transactions that are excluded from the scope of the security interest. 
MILST

Art 1: Describes the scope of the security interest.

Art 6: Creates a unitary security interest, and current mechanisms are replaced by MILST.

Principle Number Two: The Extension of the Original Security Interest to After-Acquired Property


Another central feature of a secured financing system is the automatic extension of the original security interest from the original collateral to property acquired at a future date (the future date is usually determined in relation to the creation and perfection of the security interest).  This feature allows extension of security interests to replacement collateral when the original collateral is replaced in the ordinary course of business—for example, as in inventory financing. 

PDMD

Title II, Paragraph 3: Describes the conditions required for a security interest to extend to future collateral. 


MILST

Art. 4: Allows security interests in future collateral.

Art. 15: Provides rules on after-acquired collateral and proceeds.

Art. 18: Describes the conditions required for a security interest to extend to future collateral.

Art. 22 (C): Provides rules for the description of future collateral.

Art 27: Provides rules for the perfection of a security interest in future collateral.

Principle Number Three: The Extension of the Original Security Interest to Proceeds


Reform must also include the extension of the security interest to proceeds covering whatever is received upon the sale, exchange, collection or other disposition of the collateral.  A modern secured financing system requires that the debtor retain possession of the collateral and be allowed to dispose of it pursuant to the security agreement.  The proceeds concept allows a security interest to continue in the collateral notwithstanding a sale or other transformation.  

PDMD

Title II, Paragraph 3: Describes the conditions required for a security interest to extend to future collateral.


MILST

Art. 4: Allows security interests in future collateral.

Art. 15: Provides rules on after-acquired collateral and proceeds.

Art. 18: Describes the conditions required for a security interest to extend to future collateral.

Art. 22 (C): Provides rules for the description of future collateral.

Art 27: Provides rules for the perfection of a security interest in future collateral.

Principle Number Four: The Concept of a Purchase Money Security Interest


If a secured lender has priority over a debtor’s after-acquired property and proceeds, the debtor is tied to credit stemming exclusively from ONE secured lender.  Consequently, the debtor’s ability to receive credit from other sources is limited.  The PMSI feature alleviates this problem by creating an exception to the principle of prior tempore, prior iure (First in Time First in Right), allowing a party second in time to become first in right.  The debtor needs protection from a secured creditor who is unwilling or unable to provide additional funds.  If this debtor is able to procure additional financing for a new line of goods, notwithstanding the prior interest, the PMSI will provide the new creditor with protection over previous secured creditors with respect to the financed goods.  This result is accomplished without affecting the priority of the previous secured creditor.

PDMD

Title III, Chapter III, Paragraph 1: Provides that a seller can retain a PMSI and limits a PMSI to installment sales.

Title III, Chapter III, Paragraph 1: Provides rules for the use of PMSI funds.

Title III, Chapter III, Paragraph 2: Provides rules concerning the composition of a PMSI.


MILST

Art. 36: Defines PMSI.

Art. 37: Provides the conditions required for a PMSI.

Art. 38: Limits the collateral for PMSI.

Art. 77: Provides registration requirements for PMSI.

Art. 78: Provides notice requirements for PMSI over inventory collateral.

Art. 97: Provides priority rules for PMSI.

Principle Number Five: Ordinary Course Buyer Exception


A buyer in the ordinary course of business takes free of a security interest created by his seller even though the security interest is perfected and even if the buyer knows of its existence.  This exception is designed to protect consumers—who purchase from a retailer/secured debtor’s inventory—from the secured party’s right to repossess the goods from a third party purchaser.

PDMD

Title V, Paragraph 2: Provides protection to good faith buyers in the ordinary course of business.

Title V, Paragraph 5: Defines the ordinary course rule.

Title V, Paragraph 6: Termination of a debtor’s right to sell in the ordinary course.
MILST

Art. 104: Defines an Ordinary Course Buyer.

Art. 105: Exempts an ordinary course buyer from the reach of a security interest.

Art. 106: Termination of a debtor’s right to sell in the ordinary course.

Principle Number Six: Agile and Effective Enforcement System


In case of default, a secured financing system must allow for quick and effective methods of execution on the collateral.  Reform must consider the possibility of extra-judicial enforcement when possible.  Alternatively, a creditor must be provided with innovative mechanisms to repossess the collateral to satisfy the outstanding deficiency on the loan. 

PDMD

Title VI, Paragraph 1: Provides for repossession procedures.

Title VI, Paragraph 2: Excludes repossession under the traditional pledge.

Title VI, Paragraph 3: Provides alternatives and rules for the disposition of the repossessed collateral.

Title VI, Paragraph 4: Provides a special enforcement procedure for some collateral.

Title VI, Paragraph 5: Provides an appraiser for determining the market value of the collateral.
MILST

Arts. 109-116: Provides extra-judicial enforcement in voluntary cases.

Arts. 117-119:  Provides summary enforcement in non-voluntary cases.

Arts. 120-135: Provides alternatives and rules for the disposition of repossessed collateral.



Principle Number Seven: Notice by Registration


A secured financing system must also provide notice of the rights created in encumbered collateral.  If proper notice is not provided, subsequent purchasers or lenders may believe that the debtor’s goods are free and clear of encumbrances.  Reliance on the lack of notice may lead unwary third parties to purchase or lend against the collateral.  The most effective method for providing notice is the filing of a financing statement.  Reform must require that a secured party be perfected before claiming priority over competing claimants (purchaser or subsequent secured parties), generally satisfied by filing.

PDMD

Title IV, Paragraph 1: Calls for a unified and efficient registry system.

Title IV, Paragraph 2, 4 and 6: Provide rules for special types of collateral.

Title IV, Paragraph 3: Provides partial rules for a registry enforcement form.

Title IV, Paragraph 5: Calls for simple, uniform registration forms.


MILST
Arts. 71-72: Provides registration as the applicable step for perfection.

Arts. 73-74: Provides special registration procedures for special types of collateral. 

Art. 75: Provides characteristics of the registration form.

Arts. 76-87: Provides special filing characteristics for different types of security interests, secured obligations, and procedures.

Arts. 88-91: Characteristics of the registration and searching procedure, as well as authorization for registry users.

Art. 92: Calls for the drafting of a special registry regulation. 
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� International loan contracts of a private nature, in particular, the uniformity and harmonization of secured transactions law.
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