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Resolution RC.23/RES.1/01 rev. 1 corr. 1 of the Twenty-third Meeting of Consultation establishes a mandate, in operative paragraph 9, to prepare a draft convention against terrorism “with a view to presenting it to the General Assembly at its next regular session,” scheduled to be held in Barbados in June 2002.

The Working Group, established within the framework of the Committee on Juridical and Political Affairs, is open to participation by all OAS member states and held its first negotiating meeting from November 24 to 26, 2001.  It then held its second negotiating meeting, at the headquarters of the Organization of American States, from January 22 to 25, 2002, to consider aspects of cooperation in the fight against terrorism.  

The replies received thus far in the form of complete draft conventions came from the Inter-American Juridical Committee, Peru, Argentina, and Chile, which have a very similar approach, and from the United States, whose draft is different from the approach taken in the other proposals.  The Working Group decided to interpret the mandate it received as meaning that the draft convention it would prepare would be “comprehensive,” would be based on existing international conventions on the matter, would help to create the regulatory framework for instituting cooperation against terrorism in the Hemisphere, and should be an up-to-date agreement on cooperation, which would consider new topics, such as border-related and financial matters. 

The objective of the convention has been agreed on since the first negotiating meeting.  With regard to the other articles, consultations are still under way on human rights, mutual legal assistance, refuge, asylum, and the relationship between the Inter-American Committee against Terrorism (CICTE) and the present draft Convention.  The following matters have yet to be discussed:  human rights and due process; the method of incorporating existing international conventions, either in an appendix or a specific article; mutual legal assistance and humanitarian and economic cooperation in the individual and government spheres; the relationship between CICTE and the Convention; and the final provisions. 

Appendix I reflects the status of the Draft Convention with regard to the articles considered in this second negotiating meeting.  For ease of reference, Appendix II contains the texts considered at the earlier meeting.  The next negotiating meeting will be held in March 2002.  In the meantime, informal consultations will be held through the permanent missions to the OAS.

February 1, 2002


Miguel Ruíz-Cabañas


Chair

APPENDIX  I

ARTICLES OF THE DRAFT INTER-AMERICAN CONVENTION CONSIDERED 

BY THE WORKING GROUP ON JANUARY 22nd TO 25th, 2002
/
ARTICLE …

RATIFICATION OF INTERNATIONAL INSTRUMENTS
/

The States Parties, in accordance with the provisions of their constitutions, shall ratify, accept, approve, or accede to the international conventions relating to terrorism listed in the Annex/Article … to which they are not party and shall adopt the necessary measures to effectively implement such agreements.

ARTICLE …

 SEQ CHAPTER \h \r 1MEASURES TO PREVENT, COMBAT AND ERADICATE FINANCING OF TERRORISM
/ tc "Article 2\: Regulatory Measures to Combat Financing of Terrorism " \l 2
1.  
Each State Party[, to the extent it has not already done so,] shall institute a legal and regulatory regime to prevent, combat and eradicate the financing of terrorism, and for effective international cooperation with respect thereto, which shall include: 

(a) 
A comprehensive domestic regulatory and supervisory regime for banks, other financial institutions, and other bodies deemed particularly vulnerable. This regime shall emphasize requirements for customer identification, record-keeping, and reporting of suspicious transactions. 

(b) 
Measures to detect and monitor movements across borders of cash, bearer negotiable instruments, and other appropriate movements of value.  These measures shall be subject to safeguards to ensure proper use of information and should not impede legitimate capital movements. 

(c) 
Measures that ensure that competent administrative, regulatory, law enforcement, and other authorities dedicated to combating the offenses set forth in the conventions listed in the Annex/Article …, (including, where appropriate under domestic law, judicial authorities) have the ability to cooperate and exchange information at the national and international levels within the conditions prescribed by its domestic law.  To that end, each State Party shall establish and maintain a financial intelligence unit to serve as a national center for the collection, analysis and dissemination of pertinent money laundering and terrorist financing information.  Each State Party shall inform the Secretary General of the Organization of American States of the authority designated to be its financial intelligence unit. 

2.  
When implementing paragraph 1 of this Article, States Parties may be guided by the principles embodied in all the [forty] Financial Action Task Force’s (FATF) recommendations[, as revised on June 28, 1996, and its Special Recommendations on Terrorist Financing, adopted on October 30, 2001]. 

ARTICLE …

PREDICATE OFFENSES TO MONEY LAUNDERING
/
1.
The States Parties shall take the necessary measures to ensure that its domestic penal money laundering legislation also includes as predicate offenses those offenses established in the Conventions listed in the Annex/Article … .

2.
The measures referred to in paragraph 1 shall be available with respect to the laundering of proceeds that are derived from such predicate offenses committed within and outside its jurisdiction[, in accordance with domestic legal regimes of each State Party (Mexico)].
/
ARTICLE …

SEIZURE AND CONFISCATION OF FUNDS DERIVED FROM

OR USED TO FINANCE TERRORISM
/
1.
Each State Party shall, within the conditions to be determined by its domestic law, take such measures as may be necessary to provide for the identification, or freezing or seizure, for the purposes of possible forfeiture; and confiscation or forfeiture of any funds or other assets constituting the proceeds of, used to facilitate, or used or intended to finance, the commission of any of the offenses set forth in the Conventions listed in the Annex.

2.
The measures referred to in paragraph 1 shall be available with respect to the [laundering of proceeds] that are derived from such predicate offenses committed within and outside its jurisdiction [, in accordance with domestic legal regimes of each State Party (Mexico)]. 
/
ARTICLE …

COOPERATION ON BORDER CONTROLS

1.
The States Parties, consistent with their respective domestic legal and administrative regimes, shall cooperate in and promote the exchange of information, in order to improve border and customs control measures to detect and prevent the international circulation of terrorists and trafficking in arms or other materials intended to support terrorist activities.  

2.
To this end, they shall promote cooperation to improve their controls on the issuance of travel and identity documents and to prevent their counterfeiting, forgery, or fraudulent use.

3.
Such cooperation shall be carried out without prejudice to applicable international commitments in relation to the free movement of people and the facilitation of commerce.

ARTICLE …

LAW ENFORCEMENT COOPERATION
/
States Parties shall work closely with one another, consistent with the respective domestic legal and administrative systems, to enhance the effectiveness of law enforcement action to combat the offenses covered in the Conventions listed in the Annex/Article … of this Convention.  In this context, they shall establish and enhance, where necessary, channels of communication between their competent authorities in order to facilitate the secure and rapid exchange of information concerning all aspects of the offenses covered in the Conventions listed in the Annex/Article … of this Convention.

 SEQ CHAPTER \h \r 1ARTICLE …

MUTUAL LEGAL ASSISTANCE
/
1.  
States Parties shall afford one another the greatest measure of expeditious mutual legal assistance with respect to the prevention, investigation and prosecution of the offenses established in the conventions listed in the Annex/Article …, and proceedings related thereto, in accordance with applicable international agreements in force.  In the absence of such agreements, States Parties shall afford one another expeditious assistance in accordance with their domestic law.  

2. 
a. 
A person who is being detained or is serving a sentence in the territory of one State Party whose presence in another  State Party is requested for purposes of identification, testimony or otherwise providing assistance in obtaining evidence for the investigation or prosecution of offences established in the conventions set forth in the Annex/Article … may be transferred[, in accordance with the relevant constitutional provisions,] (Brazil) if the following conditions are met: 

i.
The person freely gives his or her informed consent;

i. bis
[The free informed consent of the person involved ;] (Chile)

i. bis 2
[That, once informed about the request of the State, the person freely gives his/her consent;] (Paraguay)

ii. The competent authorities of both States agree, subject to such conditions as those States may deem appropriate;

ii.bis
[The consent of the competent authorities of both States, subject to the conditions they may deem appropriate;]  (Chile)

ii.bis 2
[That the competent authorities of both States agree, subject to the conditions stipulated in b. and others that they may deem appropriate;] (Paraguay)

b.
For the purposes of the present article: 

i.
The State to which the person is transferred shall have the authority and obligation to keep the person transferred in custody, unless otherwise requested or authorized by the State from which the person was transferred. 

ii.
The State to which the person is transferred shall without delay implement its obligation to return the person to the custody of the State from which the person was transferred as agreed beforehand, or as otherwise agreed, by the competent authorities of both States. 

iii.
The State to which the person is transferred shall not require the State from which the person was transferred to initiate extradition proceedings for the return of the person. 

iv.
The person transferred shall receive credit for service of the sentence being served in the State from which he or she was transferred for time spent in the custody of the State to which he or she was transferred. 

c.     Unless the State Party from which a person is to be transferred in accordance with the present article so agrees, that person, whatever his or her nationality, shall not be prosecuted or detained or subjected to any other restriction of his or her personal liberty in the territory of the State to which that person is transferred in respect of acts or convictions prior to his or her departure from the territory of the State from which said person was transferred. 

ARTICLE …

EXCLUSION OF POLITICAL OFFENSE EXCEPTION
/

For the purpose of extradition or mutual legal assistance, none of the offenses established in the Conventions set forth in the Annex/Article . . . shall be regarded as a political offense or an offense connected with a political offense or an offense inspired by political motives.  Accordingly, a request for extradition or mutual assistance may not be refused on the sole ground that it concerns a political offense or an offense connected with a political offense or an offense inspired by political motives.

ARTICLE …

[DENIAL OF [ASYLUM OR] [REFUGEE] STATUS]
/
[Each State Party shall take appropriate measures, in conformity with the relevant provisions of national and international law, [including international human rights law,] for the purpose of ensuring that [asylum or] [refugee] status is not granted [definitively] to any person in respect of whom there are serious reasons for considering that he or she has committed an offense set forth in the Conventions listed in the Annex/Article….]

[States Parties shall adopt measures, in accordance with national and international law, so as not to recognize asylum and refugee status for persons against whom there is serious evidence that they have committed one of the offenses established in the Annex/Article ….] (Alternative paragraph proposed by Panama)

ARTICLE …

TRAINING

1.
The States Parties shall promote technical cooperation and training programs, at the national, bilateral, subregional, and regional level, and in the context of the Organization of American States, to strengthen national institutions charged with carrying out the obligations emanating from this Convention.

2.
The States Parties shall also promote, as appropriate, the execution of technical cooperation and training programs with other regional and international organizations that carry out activities related to the purposes of this Convention.

ARTICLE …

…

Nothing in this Convention entitles a State Party to undertake in the territory of another State Party the exercise of jurisdiction or performance of its functions that are exclusively reserved for the authorities of that other State Party by its domestic law.

ARTICLE …

…

None of the provisions of this Convention relating to cooperation shall be interpreted as imposing an obligation to [extradite or] provide mutual legal assistance if the requested State Party has substantial grounds to believe that the request has been made for the purpose of prosecuting or punishing a person on account of that person’s race, religion, nationality, ethnic origin or political opinion, or that compliance with the request for cooperation would cause prejudice to that person’s position for any of these reasons. (Canada)

ARTICLE …

…

[Any person who is taken into custody or regarding whom any other measures are taken or proceedings are carried out pursuant to this Convention shall be guaranteed fair treatment, including enjoyment of all the rights and guarantees in conformity with the law of the State in the territory of which that person is present and applicable provisions of international law, including international human rights law.] (Mexico)

[ARTICLE …

COOPERATION IN THE ECONOMIC SPHERE
/
States Parties shall coordinate efforts, to the extent possible, in the event that the economy of one of the States is seriously affected as a result of the terrorist acts established in the Conventions listed in the Annex/ Article…]

[ARTICLE …

COOPERATION IN THE HUMANITARIAN SPHERE
/
States Parties shall seek to provide to each other and at the request of the State affected by the commission of the terrorist acts defined in the Conventions listed in the Annex/Article…:  

a. Information, to the State of nationality of the victims, concerning their identification and their condition;

b. Humanitarian assistance to the victims of such acts to the extent possible;

c. Technical assistance, based on their capabilities, in order to facilitate implementation of the above provisions. ]

ARTICLE …

COOPERATION THROUGH THE 

INTER-AMERICAN COMMITTEE AGAINST TERRORISM (CICTE)
[1.
States Parties shall offer the broadest cooperation on the most effective ways and means of preventing, detecting, investigating and punishing terrorism. To that end, they shall promote the exchange of information and experience among the competent national bodies and institutions in the framework of the OAS and particularly through the Inter-American Committee Against Terrorism (CICTE).]

or

[1.
States Parties shall promote the exchange of information and experience among the competent national bodies and institutions in the framework of the Inter-American Committee Against Terrorism (CICTE).]

2.
[Each State Party shall set up a liaison office and shall appoint a liaison official [shall designate a national authority] responsible for implementing this Convention as it relates to cooperation.  This information shall be notified in writing to the CICTE Secretariat.]

[ARTICLE …

FOLLOW-UP MECHANISM

To achieve the objectives stated in this Convention, the States Parties agree to designate the Inter-American Committee Against Terrorism (CICTE) as the follow-up body for its implementation.  For that purpose and in keeping with the provisions in its Statutes, CICTE shall establish a subcommittee whose members shall be all the States Parties to this Convention.]
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REPORT BY THE CHAIR ON THE MEETING

HELD FROM NOVEMBER 26 TO-28, 2001


The Working Group to Prepare the Draft Inter-American Convention against Terrorism, held its first negotiating meeting from November 26 to 28, 2001.  In accordance with the work program set by the Chair, it considered articles on the first three thematic areas of the Convention: 1. Objectives and Purposes; 2. Scope of Application; and 3. Domestic Legislation.  

It was agreed that Appendix I to document CP/doc.1829/01 corr. 1, “Preliminary Draft Inter-American Convention for the Prevention and Elimination of Terrorism,” would be used as the base text, taking into account the proposals by Peru and Argentina, documents CP/CAJP-1844/01, and CP/CAJP-1844/01 add. 3.  The amendments proposed by other member states, either in writing or during the deliberations, were also considered. 

Article 1 was agreed to, and possible drafts of the articles on “Scope of Application” and “Domestic Legislation” were considered.  The Group also agreed to continue working on a possible definitive text on the basis of the new bracketed paragraphs, which reflect the debate that took place during this meeting.

The General Secretariat was asked to review the translations in Spanish and in English and to present a unified text that would serve as a working document.  The texts of the articles considered during the meeting are included in this document.  The text pending consensus is indicated by square brackets, and informative text is indicated by round brackets and italics.  Where alternative language is proposed within a paragraph, that language is in square brackets immediately after the language to be replaced.  Where additional language is proposed within a paragraph, that language is in square brackets.  Where there is a proposal to delete any text, a line is drawn through it.

The Working Group agreed that the mandate received to prepare an Inter-American Convention against Terrorism calls for a comprehensive approach to the aspects of the problem and that the text to be drafted should, in so far as possible, be consistent with the efforts under way in the framework of the United Nations.

The Working Group will hold its next negotiating meeting from January 22 to 25, 2002, in Washington, D.C.  It was agreed that, prior to that meeting, delegations that had submitted proposals should work together with other interested delegations on producing a single text.  It was also decided that said meeting would consider the chapter of the draft on cooperation.

Article 1

Objectives and Purposes

The purposes of this Convention are to prevent, punish, and eliminate terrorism. To that end, the States Parties agree to adopt the necessary measures and to strengthen cooperation among them, in accordance with the terms of this Convention. (AGREED)

[Article 2 (new)]
/
[Measures and cooperation among States Parties to combat terrorism pursuant to this Convention shall take place in the framework of full respect for [core] human rights, the sovereignty of states, and the principle of nonintervention.

No measure adopted under this Convention shall be based on criteria that imply discrimination because of race, [gender,] ethnic or national origin, nationality, religion, or culture, [or for any other reason].] (Panama)
/
Or:

[“To reaffirm that actions to combat terrorism must be undertaken with full respect for the law, human rights, and democratic institutions in order to preserve the rule of law, liberties, and democratic values in the Hemisphere.”] (RC.23/RES.1/01 rev. 1 corr. 1 par. 5) (Peru)

Or:

[Measures and cooperation among States Parties to combat terrorism pursuant to this Convention shall take place in the framework of full respect for the purposes and principles of the OAS Charter, human rights, the principle of nondiscrimination in all its forms, the sovereignty of states, and the principle of nonintervention.] (Argentina)

Or:

[Measures and cooperation among States Parties to combat terrorism pursuant to this Convention shall take place with full respect for the law, human rights, and democratic institutions in order to preserve the rule of law, liberties, and democratic values of the States Parties, taking into account the principles of sovereignty of states and nonintervention.] (Paraguay)

Or:

[Actions [Measures] and cooperation among States Parties to combat terrorism pursuant to this Convention shall take place in the framework of full respect for [the principles of the Charter of the Organization of American States,] human rights and, in particular, the American Convention on Human Rights, as well as respect for the sovereignty of states, the principle of nonintervention, and the enjoyment of the rights and performance of the duties of states embodied in the Charter of the Organization of American States.  In meeting the commitments assumed in [In complying with the rules of] this Convention, the States Parties must refrain from taking [adopting] any discriminatory measures based on race, ethnic or national origin, nationality, religion, or culture.] (Peru, amended by Argentina)

Or:

[Actions and cooperation among States Parties to combat terrorism pursuant to this Convention shall take place in the framework of full respect for human rights.  The States Parties shall refrain from adopting any discriminatory measures based on race, ethnic or national origin, nationality, religion, [gender,] or culture. (Mexico and Antigua and Barbuda, amended by Trinidad and Tobago)

Or:

[The States Parties shall also meet the obligations derived from this Convention, in accordance with the principles of sovereignty, territorial integrity of states, and non-intervention in the internal affairs of other states. (Mexico)

Additional paragraph proposed by Mexico:

[No State Party shall exercise in the territory of another state jurisdiction nor functions reserved exclusively for the authorities of that other State Party under its domestic law.]

[Article 2

Scope of Application of the Convention]

[1.
For the purposes of the present Convention, an act of terrorism shall be considered to be any unlawful and intentional act [, individual or collective,] which [, by its nature or context,] is intended to intimidate [seeks or causes intimidation] [or generate[s] terror in] a population [or any part thereof], or to compel[s] a government or [national or] international organization to carry out or refrain from carrying out an action, and which causes:

a. Death[, or] serious bodily injury to [or deprivation of liberty of] any person;

b. [Serious] Damage to public or private property, including places of public use, a State [public] or governmental facility, public transportation or communication system, an infrastructure facility or the environment[; or
c.
Damage to property, places, facilities or systems referred to in the previous paragraph of this article], resulting or likely to result in major economic loss or a serious threat to [serious undermining of] the viability of a State.]

Addition proposed by Chile, amended by the floor:

[2.
Those acts listed in paragraph 1 will also be considered terrorist acts, even if they do not cause the effects mentioned in letters a, b, and c, if they lead to:

a. The taking over or control of an airplane, ship, or means of mass transit, or any other act that attacks their security;

b. The use of explosive devices of whatever type and the use of nuclear, chemical, biological, or bacteriological material [and other potentially deadly materials].

Additional paragraph proposed by Ecuador, amended by the floor:

[3.
For the purposes of this Convention, terrorist acts intended to cause the effects referred to in this Article, constitute crimes against humanity [and are not subject to the statute of limitations]. 

Additional paragraph from the base text, redrafted by Peru, and amended by the floor:*

[4.
This Convention shall apply to [credible and serious] threats, attempts, complicity, direct and indirect participation, instigation, concealment, and contributing in connection with the commission of one or more of the crimes described in Article 2, including activities carried out by legal entities.]

Additional phrase for this paragraph proposed by Bolivia:

[…, including drug trafficking that uses terrorist acts to achieve its criminal ends.]

*Alternative paragraphs proposed by the United States, based on the UN draft text of a Comprehensive Convention on International Terrorism:

[4.
Any person also commits an offense if that person makes a credible and serious threat to commit an offence as set forth in paragraph 1 of this Article.

5. Any person also commits an offense if that person attempts to commit an offense as set forth in paragraph 1 of this Article.

6. Any person also commits an offense if that person;

a. Participates as an accomplice in an offence as set forth in paragraph 1, 4 or 5 of this Article;

b. Organizes or directs others to commit an offense as set forth in paragraph 1, 4 or 5 of this Article; or

c. Contributes to the commission of one or more offenses as set forth in paragraph 1, 4 or 5 of this Article by a group of persons acting with a common purpose. Such contributions shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or purpose involves the commission of an offence as set forth in paragraph 1 of this Article; or

(ii) Be made in the knowledge of the intention of the group to commit an offense as set forth in paragraph 1 of this Article.]

Additional paragraph from the base text, amended by the floor:

[5.
If such acts of terrorism are [The national legislation of the States Parties shall recognize as an aggravating factor acts of terrorism] perpetrated or concealed through the abuse of the diplomatic privileges and immunities enjoyed by diplomatic [and consular] representatives of the states, this shall be viewed as an aggravating factor.]

Additional paragraph proposed by El Salvador:

[6.
Furthermore, the recruitment of minors for the commission of terrorist acts shall be considered an aggravating factor.]

[Article 3

Domestic Measures]
[States parties that have not addressed within their legal systems the acts described in the preceding Article, agree to define as offenses such acts of terrorism and to establish severe penalties for those acts.] (Argentina)


Or:

[States parties that have not addressed within their legal systems the acts described in Article 2, agree to define them as serious common offenses and to establish, in accordance with their domestic legal systems, severe penalties for those acts]. (Redraft by several delegations)


Or:

[States parties that have not yet done so, agree to establish as criminal offenses under their domestic laws the offenses set forth in Article 2 and to make those offenses punishable by the appropriate penalties which take into account the grave nature of those offenses.] (Canada and United States, based on the above referenced UN draft text)
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�.	The Working Group considered the Consolidated Text presented by Argentina and Peru.


�. 	This article was formerly “Cooperation in the Regulatory Sphere” of the Consolidated Text.


�.	This article was formerly “Cooperation in the Financial Sphere” of the Consolidated Text. 


�. 	This article was formerly “Establishment of Money Laundering Predicate Offenses” in the document “Member States Contributions to and Comments on the Draft Inter-American Convention for the Prevention and Elimination of Terrorism” (United States), CP/CAJP-1844/01 add.1-a.


�. 	This paragraph is based on the relevant language of the CICAD Model Regulations Concerning Offenses Connected to Illicit Drug Trafficking and Other Serious Offenses.


�. 	This article was formerly “Seizure and Confiscation of Funds From or Used to Finance Terrorism” in the document “Member States Contributions to and Comments on the Draft Inter-American Convention for the Prevention and Elimination of Terrorism” (United States), CP/CAJP-1844/01 add.1-a.


�.	This paragraph is based on the relevant language of the CICAD Model Regulations Concerning Offenses Connected to Illicit Drug Trafficking and Other Serious Offenses.


�.	This article was formerly “Cooperation on Police Matters” in the Consolidated Text. 


�.	 This article was formerly “Cooperation in the Legal Sphere” in the Consolidated Text. 


�.	This article was formerly “Unavailability of Political Offense Exception” in the document “Member States Contributions to and Comments on the Draft Inter-American Convention for the Prevention and Elimination of Terrorism”, CP/CAJP-1844/01 add.1-a.


�.	 This article was formerly “Exclusion of Refugee Status” in the document “Member States Contributions to and Comments on the Draft Inter-American Convention for the Prevention and Elimination of Terrorism”, CP/CAJP-1844/01 add.1-a.


�.	This text was presented to the Working Group for consideration.  However, there was no consensus on the inclusion of the subject topic in the Draft Convention.  The Working Group decided to postpone its consideration.


�.	Ibid.


�.	Several delegations underscored their preference that the issue of human rights, in the context of combating terrorism, should appear in the preamble of the Convention and not in the operative section.


�.	In the absence of consensus, the Working Group decided to include all the proposals presented during the meeting, for further consideration. 





