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The Permanent Mission of Peru to the Organization of American States presents its compliments to the Chair of the Permanent Committee of the Organization of American States and has the honor to refer to resolution RC.23/RES. 1/01 of the Twenty-third Meeting of Consultation of Ministers of Foreign Affairs of the Organization of American States , held on September 21, 2001, which entrusted the Permanent Council with “preparing a draft Inter-American Convention against Terrorism with a view to presenting it to the OAS General Assembly at its next regular session.”


On this matter, the Permanent Mission of Peru to the Organization of American States has the honor to submit herewith the “Peruvian Draft Inter-American Convention against Terrorism,” a Peruvian initiative to contribute, by means of a preliminary, comprehensive text, to the establishment of regional policies that reflect the shared priority interests and concerns of the Hemisphere.


The Permanent Mission of Peru to the Organization of American States avails itself of this opportunity to reiterate to the Chair of the Permanent Council of the Organization of American States the assurances of its highest consideration.

Washington D.C. November 5, 2001

Chair of the Permanent Council

Organization of American States

Washington, D.C.-

PERUVIAN DRAFT INTER-AMERICAN CONVENTION AGAINST TERRORISM
The States Parties to this Convention,

Considering that the right to life is an essential and fundamental human right;

Recognizing the growing evidence of negative effects of terrorism, in all its forms and manifestations, on the full enjoyment of human rights and fundamental freedoms and on the observance of the rule of law, embodied in the United Nations Charter, the OAS Charter, the American Declaration on Human Rights, and international human rights treaties;

Taking into account that terrorist acts, methods, and practices, in all their forms and manifestations, are an attack against human rights, fundamental freedoms, and democratic values, and threaten the security of states, destabilizing them, undermining the foundations of civil society, and seriously impinging on the social and economic development of the states in the region;

Considering the growing link between terrorist groups and other criminal organizations involved in illegal arms and drug trafficking, and their association with serious offenses such as homicide, extortion, abduction, assault, hostage-taking, rape, theft, and money-laundering, and the use of new technologies to cause massive damage and loss of human life;

Reaffirming the condemnation of all terrorist acts, methods, and practices as criminal and unjustifiable, wherever and by whomever they are committed;

Taking into account that it is the responsibility of all states to guarantee the safety of their inhabitants, on the basis of the principles of freedom, justice, and democracy, thus confirming that terrorism increasingly undermines these shared values, and demanding that the struggle against terrorism and its eradication become an objective and a commitment for the Hemisphere as a whole;

Reaffirming that the Charter of the Organization of American States and international law constitute the appropriate hemispheric framework to prevent, combat, and eliminate terrorism in all its forms and manifestations, wherever and by whomever such acts are committed;

Bearing in mind that the struggle against terrorism must be waged with full respect for the law, human rights, and democratic institutions, so as to preserve the rule of law, freedoms, and democratic values in the Hemisphere, which are the underpinnings of a successful struggle against terrorism;

Reaffirming the importance of bilateral and multilateral cooperation to wage a joint struggle against terrorism in a framework of promoting trade liberalization policies in the Hemisphere, respect for human rights, and nondiscrimination in the movement of people between States Parties;

Recognizing the urgency of strengthening and establishing new forms of regional cooperation against terrorism with a view to its eradication;

Recognizing the need for outstanding work in judging and sanctioning the perpetrators of terrorist acts and those who aid and abet them, 

In conformity with resolution RC.23/RES. 1/01 of the Organization of American States, “Strengthening Hemispheric Cooperation to Prevent, Combat, and Eliminate Terrorism,” of September 21, 2001,

Have agreed as follows:

SECTION 1

OBJECTIVES

Article 1.  The purpose of this Convention is to prevent, punish, and eliminate terrorism, strengthening and coordinating close and effective cooperation among States Parties, developing and harmonizing national regulations to the greatest extent possible, and promoting the signing and ratification of, or accession to, the relevant international instruments. 

Article 2.  Actions and cooperation among states to combat terrorism pursuant to this Convention shall take place in the framework of full respect for human rights and, in particular, the American Convention on Human Rights, as well as respect for the sovereignty of states, the principle of nonintervention, and the enjoyment of the rights and performance of the duties of states embodied in the Charter of the Organization of American States.  In meeting the commitments assumed in this Convention, the States Parties must refrain from taking any discriminatory measures based on race, ethnic or national origin, nationality, religion, or culture.

SECTION II

SCOPE OF APPLICATION

Article 3.  For the purposes of this Convention, “act of terrorism” a terrorist act shall be considered any act, regardless of motive, means, or scope, especially any threat of violence or use of violence to intimidate or create insecurity or terror among the population of a State Party, through the following acts: 

a. Attacks on the life, the physical, material, or moral well-being, or the freedom of individuals, in particular those who enjoy special international protection;

b. Causing of damage inter alia to public property, public areas, public or government facilities, embassies or diplomatic premises; 

c. Kidnapping and the taking of hostages;

d. Any act of violence that jeopardizes the safety and security of airports, ports, or terminals of any type;

e. The destruction, seizure, or control of an aircraft, vessel, or means of mass transit, or any other act that jeopardizes the safety and security thereof; 

f. The use of explosive devices of any type;
g. The use of nuclear, chemical, or biological materials;

h. Extortion related to the crimes enumerated in this article.

i. Interference with communications to significantly disrupt financial, defense, or other systems.

Article 4.  This Convention shall apply to threats, attempts, complicity, direct and indirect participation, instigation, concealment, and contributing in connection with the commission of one or more of the crimes described in Article 3, including activities carried out by legal entities.

Article 5.  The terrorist acts under this Convention shall be deemed to be serious common crimes and shall not be considered political offenses or political offenses related to a common crime, regardless of their motive.

SECTION III

STRENGTHENING AND COORDINATION OF HEMISPHERIC COOPERATION AGAINST TERRORISM

CHAPTER I

GENERAL PROVISIONS

Article 6.  States Parties to this Convention that have not addressed within their criminal laws the acts described in Article 3 agree to incorporate them as serious common crimes and to establish in their domestic laws the most severe penalties possible therefor.


The national legislations of the parties shall recognize as aggravating conduct the abuse of diplomatic prerogatives, for the purposes established in Article 4 of this Convention.

Article 7.  The State Party in whose territory the offender or alleged offender is located shall, if warranted by circumstances, take appropriate measures under its domestic law to ensure his or her presence for prosecution or extradition.

Article 8.  Should the State Party in whose territory the alleged offender is located not proceed with extradition, it shall be obliged to turn him or her over to its own jurisdictional authorities for prosecution, in accordance with the procedures provided for in the laws of that State, with no exceptions whatsoever and whether or not the offense was committed in its territory.  Such authorities shall arrive at their ruling under the same conditions applicable to any other serious offense under the law of that State. 

CHAPTER II

COOPERATION IN THE REGULATORY SPHERE
Article 9.  The States Parties shall promote the prompt signing, ratification, or accession to international treaties to combat terrorism, in accordance with their respective domestic laws, especially the 1999 International Convention for the Suppression of the Financing of Terrorism and the 1997 Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials.

Article 10.  This Convention shall not limit the scope of bilateral, subregional, or regional treaties on the same matters that are in force between States Parties, to the extent that the latter contain more effective provisions or mechanisms for combating and cooperating against terrorism.


Article 11.  The States Parties to this Convention shall take measures with regard to cooperation or coordination in criminal matters to fight terrorism, which shall include:

a. harmonizing applicable rules in the domestic laws of States Parties, to the extent necessary to enhance such cooperation;

b. gradually adopting measures designed to establish minimum standards for the elements constituting such crimes and penalties therefor.

c. exchanging information and experiences regarding legal standards in this area;

d. adopting legal measures to impede material or financial support for any type of terrorist activity.

CHAPTER III

COOPERATION IN THE FINANCIAL SPHERE

Article 12.  The States Parties to this Convention agree to adopt as soon as possible, in their respective legislation, the following financial control measures: 

a. prohibiting the opening of accounts the holders or beneficiaries of which are unidentified or unidentifiable, and measures to ensure that financial institutions verify the identification of those responsible for such transactions; 

b. identifying legal entities, requiring financial institutions, when necessary, to take measures to verify the legal existence of the customer by obtaining, either from a public register or from the customer or both, proof of its incorporation as a legal entity, including detailed information concerning the customer, as well as other provisions regulating the entity’s representational powers.

c. adopting regulations imposing on financial institutions the obligation to report promptly to the competent authorities all complex, unusual transactions and unusual patterns of transactions which have no apparent economic or lawful purpose, without fear of assuming civil or criminal liability for breach of any restriction on disclosure of information if they report their suspicions in good faith;

d. requiring financial institutions to maintain, for at least five years, all necessary records on domestic and international transactions; 

e. supervising all money-transmission agencies, including their licensing;

f. detecting or monitoring the physical cross-border transportation of cash and other negotiable instruments, without impeding in any way the freedom of capital movements; 

g. establishing a mechanism for ensuring that funds obtained from combating terrorism, where applicable, are shared with other States Parties or are used to compensate victims of such acts and their families; 

h. creating a mechanism by which information or evidence needed to establish the civil, criminal, or administrative liability of a legal entity for acts carried out by individuals in positions of management or control, are shared with other States Parties to this Convention. 

CHAPTER IV

COOPERATION ON BORDER ISSUES

Article 13.  The States Parties agree to cooperate in implementing harmonized procedures for guarding their borders against the possible movement of terrorists at border crossings, as well as sea, river and lake ports, and airports, without prejudice to the principles of equality and nondiscrimination, the legal movement of persons, and the promotion of trade liberalization policies in the Hemisphere.

Article 14.  The States Parties shall seek to improve and harmonize customs procedures at their borders, including sea, river, and lake ports, airports, and border crossings, to prevent, stop, and sanction international trafficking in arms, explosives, and sensitive materials lacking the proper documentation establishing their legal origin and destination, in the framework of the provisions of the 1997 Inter-American Convention against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials. 

Article 15.  The States Parties shall coordinate measures to improve the quality and security of identification and travel documents, and to develop or share measures for preventing the duplication, forgery, or fraudulent use of said documents. 

Article 16.  The States Parties shall develop, through electronic networks or such other expeditious means as may be employed within their respective capabilities, an ongoing exchange of information concerning domestic measures and standards adopted to combat terrorism, terrorist movements, duplicated or forged documents, and illegal trafficking in firearms, explosives, and sensitive materials. 

The States Parties may promote measures to cooperate in developing early warning and intelligence-sharing systems for matters covered under this Convention, in the framework of respect for State sovereignty and the principle of nonintervention. 

Article 17.  The States Parties shall promote the technical training of their customs and immigration officials, within their capacity to do so.  The States Parties likewise shall promote bilateral and multilateral meetings to share and evaluate experiences.  

CHAPTER V

COOPERATION ON POLICE MATTERS

Article 18.  The States Parties to this Convention agree to cooperate on police matters, within their means, in the following areas: 

a. prevention and investigation of terrorist acts;

b. sharing of information, particularly regarding links between terrorism and the illicit trafficking in narcotic drugs and psychotropic substances and between terrorism and illegal arms trafficking; 

c. sharing of background information on terrorists or terrorist organizations; 

d. training of competent authorities to prevent or neutralize terrorist activities; 

e. adoption of measures for preventing and responding to any abuse, linked to terrorist acts, of the privileges, inviolability, and immunities enjoyed by State officials; 

f. adoption of security measures at borders to prevent terrorist acts, including security measures for aviation and at the country’s ports of entry and departure;

g. adoption of security measures related to the use of nuclear, chemical, and biological materials;

h. adoption of security measures related to the production of, trafficking in, and use of firearms, ammunition, and explosive materials. 

CHAPTER VI

COOPERATION IN THE LEGAL SPHERE

Article 19.  The States Parties shall share legal information and shall provide legal assistance to one another to prevent, combat, and eliminate terrorism in accordance with the relevant treaties in force.  In the absence of treaties on legal assistance, this Convention shall serve as a sufficient legal basis for providing such assistance. 

Article 20.  The States Parties to this Convention agree to adopt measures that facilitate more rapid or direct communication through their jurisdictional organs related to evidentiary proceedings to punish terrorist acts, including the possibility of authorizing the transfer of a prisoner or convict in the territory of a State Party to give testimony, provide identification, or assist with evidence-gathering for investigation or prosecution.  

CHAPTER VII

COOPERATION IN THE HUMANITARIAN SPHERE

Article 21.  The States Parties to this Convention agree to adopt actions in the humanitarian sphere that shall include: 

a. training and exchange of information on assistance for victims of terrorist acts; 

b. furnishing assistance to victims of terrorist acts; 

c. providing the State of nationality of the victims with general, complete, and timely information on their status; 

d. granting humanitarian assistance to requesting states when terrorist acts are committed in their territories. 

CHAPTER VIII

COOPERATION IN THE ECONOMIC SPHERE


Article 22.  The States Parties to this Convention shall cooperate in the economic and social spheres with states affected by terrorist acts committed in their territory.

Article 23.  The States Parties to this Convention shall study measures concerning the socioeconomic impact of terrorist acts carried out in other states and that affect one or more States Parties and, to this end, shall coordinate polices for cooperation, within the means of each State Party.

SECTION IV

JURISDICTION
Article 24.
1.
Each State Party shall take the necessary steps to establish its jurisdiction over the offenses covered in this Convention in the following cases:  

a. when the offenses are committed in any territory under its jurisdiction or onboard an aircraft or vessel registered to that State or sailing under its flag; 

b. when the alleged perpetrator is a national of that State or maintains his usual residence therein; 

c. when the victim is a national of that State, maintains his usual residence therein, or was acting on its behalf; 

d. when the commission of the offense has affected that State’s security. 

2.
Each State Party likewise shall take the necessary measures to establish its jurisdiction over such offenses in cases in which the alleged perpetrator is present in any territory under its jurisdiction and said State does not grant extradition to any of the states envisaged in paragraph 1 of this article. 

3. This Convention is without prejudice to any criminal jurisdiction of the American States, exercised in accordance with their domestic laws. 

Article 25.  This Section of the Convention shall not apply when the offense has been committed in a single State, and the victims and the alleged perpetrator are nationals of that State, and the alleged perpetrator is present in its territory, as long as this does not denote that State’s failure to investigate and sanction terrorist acts. 

SECTION V

LEGAL GUARANTEES

Article 26.  Any person who is arrested or accused in connection with any of the offenses covered in this Convention shall have the right to fair treatment and respect for due process, including all the rights and guarantees established in the legislation of the State in whose territory the arrested or accused person is present, as well as the guarantees set forth in the American Convention on Human Rights.
Article 27.  The States Parties to the Convention shall take all necessary steps to ensure that the conditions of confinement are consistent with generally accepted international standards for the treatment of prisoners.  

SECTION VI

EXTRADITION

Article 28.  The offenses set forth in this Convention shall be deemed extraditable offenses in any extradition treaty between the Parties.  The States Parties undertake to include these offenses as extraditable offenses in every extradition treaty to be subsequently concluded between them.
Article 29.  When a State Party which makes extradition conditional on the existence of a treaty receives a request for extradition from another State Party with which it has no extradition treaty, it may consider this Convention as the necessary legal basis for that purpose in respect of the offenses set forth herein. Extradition shall be subject to the other conditions required under the law of the requested State. 

States Parties which do not make extradition conditional on the existence of a treaty shall recognize the offenses set forth in this Convention as extraditable offenses between themselves, subject to the conditions required under the law of the requested State.

Article 30.  If a State Party receives more than one extradition request and decides not to assert its jurisdiction, it shall, for the purpose of granting extradition, take into account as a matter of priority the interests and responsibilities of the State in whose territory the offense was committed.

If the requested State decides not to extradite, that decision, as well as the final outcome of the criminal proceedings conducted, shall be reported to the States Parties who are eligible to exercise jurisdiction over the offense and who have previously established such jurisdiction.

Article 31.  The States Parties agree to expedite extradition procedures related to the offenses set forth in this Convention, pursuant to the provisions of Section II herein.  

Article 32.  When granting extradition, the States Parties shall pay particular attention to the guarantees that the requesting State offers to the alleged offender, in accordance with Article 26 of this Convention.

Article 33.  The requested State may deny extradition when it has sufficient reason to believe that its purpose is to persecute, punish, or harm a person for reasons of race, ethnic or national origin, nationality, religion, or culture. 

SECTION VII

OTHER PROVISIONS
Article 34.  This Convention shall be interpreted without prejudice to the provisions of other international instruments or domestic laws penalizing terrorist acts or concerning extradition. 

Article 35.  No provision of this Convention shall be construed as detrimental to the obligations and duties of states under international law, particularly the purposes and principles of the United Nations Charter and the Charter of the Organization of American States. 

Article 36.  The States Parties to the Convention shall refuse asylum or refugee status to individuals who perpetrate or support terrorist acts.

Article 37.  The States Parties agree to adopt all necessary measures to prevent, within their territory, the encouragement of terrorist acts through the organization and dissemination of propaganda or efforts to justify the crime, as well as to impede the activities of other individuals, groups, and organizations that encourage, instigate, organize, or become involved in the commission of such acts, without prejudice to the provisions of Article III of this Convention.
SECTION VIII

SETTLEMENT OF DISPUTES

Article 38.

1.
Any dispute concerning the interpretation or application of this Convention which cannot be settled through negotiation within a reasonable time shall, at the request of any of the parties to the dispute, be submitted to arbitration.  If, within six-months from the date of the request for arbitration, the parties are unable to agree on the organization of the arbitration, any one of those parties may refer the dispute to the International Court of Justice, by application, in conformity with the Statute of the Court. 

2.
Each State may at the time of signature, ratification, acceptance, or approval of this Convention or accession thereto, declare that, for the purposes of this Section, it will not recognize the jurisdiction of the International Court of Justice.  The other States Parties shall not be bound by paragraph 1 with respect to any State Party who has made such a reservation. 

3.
Any State which has made a reservation in accordance with paragraph 2 of this article may at any time withdraw that reservation by written notification to the Secretary General of the Organization of American States. 

SECTION IX

RESERVATIONS
Article 39.  This Convention shall not be subject to reservations, without prejudice to the provisions of the preceding section herein.

SECTION X

DEPOSIT AND ENTRY INTO FORCE

Article 40.  This Convention shall be deposited with the Secretary General of the Organization of American States.

Article 41.  This Convention shall enter into force on the thirtieth day following the date of deposit of the _______ instrument of ratification, approval, or accession with the Secretary General of the Organization of American States.

Article 42.  For each State ratifying, approving, or acceding to the Convention after the deposit of the ________ instrument of ratification, approval, or accession, the Convention shall enter into force on the thirtieth day after deposit by such State of the respective instrument. 

SECTION XI

DENUNCIATION

Article 43.  Any State Party may denounce this Convention by written notification to the Secretary General of the Organization of American States.  Denunciation shall take effect one year following the date on which notification is received by the Secretary General of the Organization. 

Such denunciation shall not absolve the State Party of the obligations imposed by this Convention regarding all acts or omissions that occurred prior to the date on which the denunciation takes effect.  

The termination shall not affect in any way the duty of the State Party to comply with all obligations stipulated in this Convention to which it is subject under international law, independently of this Convention. 

SECTION XII

MECHANISMS FOR MONITORING THE CONVENTION

Article 44.  The States Parties agree gradually to harmonize domestic and international law to confront new terrorist practices that might arise in the future in order to be effective in combating the innovations constantly being made in such criminal practices and activities. 

Article 45.

1.
Two years following the entry into force of this Convention, the Secretary General of the Organization of American States, in his capacity as depositary, shall convene the first Conference of the States Parties to the Convention, to evaluate its implementation and the progress made, as well as any proposed amendments to the text, in keeping with Article 44.

2.
Subsequently, the States Parties shall hold biannual meetings.  In exceptional circumstances, at any time and at the request of a State Party, the Secretary General of the Organization of American States, with the prior approval of a majority of the States Parties, may convene a special session. 

3.
The Conference of the States Parties shall establish the rules for approval of the proposed amendments mentioned in paragraph 1 herein.

SECTION XIII

FINAL PROVISION

Article 46.  This Convention shall be open for signature by all American states from _______ to _________ at the headquarters of the Organization of American States.  Beginning on_______ this Convention shall be subject to ratification, approval, or accession through the Secretary General of the Organization.
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