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Ms. Laura Haran

Committee Secretary

Committee on Juridical and Political Affairs of the OAS

Washington, D.C.

Ref.:  Transmittal of position on applicable law

Dear Madam:


I take this opportunity to transmit to you a copy of the position of the Legal Office of the Ministry of Foreign Affairs on the Preliminary Draft Inter-American Convention on Applicable Law and Competency of International Jurisdiction in Cases of Civil Liability for Transboundary Pollution.


Sincerely yours,


Humberto de la Calle


Ambassador, Permanent Representative
Attachment: As indicated above

REPUBLIC OF COLOMBIA

MINISTRY OF FOREIGN AFFAIRS

LEGAL OFFICE

MEMORANDUM

OJ.NC. 27167

TO:

Dr. Jairo Montoya Pedroza


Vice Minister of Foreign Affairs

FROM:

Legal Office
DATE:

Bogotá, D.C., July 31, 2001
Mr. Vice Minister:


I wish to refer to memorandum PM/MA No. 17510, whereby you sent this office the Preliminary Draft Inter-American Convention on Applicable Law and Competency of International Jurisdiction in Cases of Civil Liability for Transboundary Pollution.


I would like to make the following comments thereon:


Articles 1, 2, and 3 seem to be acceptable.


With regard to Articles 4 and 5 on competency of jurisdiction and applicable law, it is important to take into account the following considerations related to jurisprudence, doctrine, and law:

Jurisprudence


Procedural rules may not be changed by the parties.  Said rules are a matter of public policy and are therefore binding, unless expressly authorized by law.  This principle was recognized by the Court, which noted that “to the extent that procedural law governs the formalities of proceedings and the legal effects of procedural acts, it is always a matter of public policy; consequently it is absolute, immediate, and binding in nature.  Thus, for example, there are no contractual proceedings among us, in other words, no proceedings in which both the judge and the parties may control at whim and determine by agreement the effects of the procedural acts.” (XLII, p. 626)  On a separate occasion, the same Court said:  “Court officials may not act except in accordance with the rules legally pre-established for their conduct, nor may they hear the parties except in accordance with the rules that should govern their conduct; litigants may not expressly or tacitly change the rules of procedural conduct inasmuch as they are not drawn up in the individual interest but in the public and general interest represented in the guarantee which, in the legal sphere, it is important for all associates to have access to.  Procedural law is methodological law rooted in public law and reflected in statutes that are strictly enforced because they are part of public policy owing to their origin, their subject matter, and their effects.” (Supreme Court, Vol. LXII, p. 95).

JURISPRUDENCE.  Not all procedural rules are part of public policy.  “Consequently it is not because all rules and practices of procedural law are part of public policy that they are unwaivable; the litigants may, for example, validly renounce the transfers, terms, and practices established for their own benefit and may also correct through ratification certain procedural irregularities, which would not be possible were it true that public policy was always fully involved in all judicial proceedings.”(Supreme Court Vol. XLIX, p. 569).

JURISPRUDENCE.  Solemnity of the procedural act.  “As a general rule, all procedural acts are solemn in that they do not meet all requirements to be valid and therefore do not produce effects or take effect unless they have been recorded in writing during the proceeding” (CSJ, civil case, judgment on February 10, 1975, M.P. José María Esguerra Samper).

[§ 0136] ART. 12.  Matters under civil jurisdiction.  Any matter not assigned by law to other jurisdictions comes under civil jurisdiction.

JURISPRUDENCE.  It falls exclusively to the labor jurisdiction to hear disputes concerning the collection of fees and emoluments for personal services rendered.  “Initially claims for fees and remuneration for personal nondependent services were under the jurisdiction of ordinary justice.  Then, when Decree 456 of 1956 went into effect, they were assigned to the labor magistrates since Article 1 of that decree provided that “the special labor jurisdiction shall hear all cases on acknowledgement of fees or remuneration for personal services of a private nature, regardless of the legal relationship or the grounds behind them, according to the general rules on competency and other provisions of the Procedural Labor Code.”

To allay any doubts about the scope of the change in jurisdiction and application over time of the aforementioned decree, Decree 931 of 1956 was issued.  It provided, by way of interpretation, that the special labor jurisdiction was to be seized “of the claims for acknowledgement of fees and remuneration for personal services of a private nature, as covered in Article 1 of Special Decree 456 of March 2, 1956, when said claims were filed as of April 2 of the current year, corresponding to the start of application of the aforementioned decree.”  (Supreme Court, labor case, July 31, 1979).
JURISPRUDENCE.  Competent jurisdiction for disputes originating in government contracts. “There is no doubt whatsoever that, with the advent of Article 75 of Law 80 of 1993, all disputes originating in government contracts are brought exclusively before an administrative court.  Likewise, the prompt collection of credit payments originating directly or indirectly in state businesses, whether they are held under legal or extrajudicial title, come under the same jurisdiction.”  (Special Court, Unified Chamber, decision of February 9, 1995, File 10.266, M.P. Daniel Suárez Hernández).

JURISPRUDENCE.  Jurisdiction and procedure for settling disputes stemming from leasing contracts with public entities.  “… the dispute originating in a state contract, as with a lease in which the town or department is a party, should come under the jurisdiction of a superior administrative court, but without a special procedure for its acceleration since none exists in Law 80 or in Decree 01 of 1984, amended by 2304 of 1989.”

… the various contractual disputes that arise from government contracts, whether prior to their approval or concurrently with it, or stemming from their application, and those arising from the tardy or defective execution of obligations resulting from negotiations come under the jurisdiction of the administrative court, and that the procedure to be used, should it not appear in the law itself, shall be the special statute indicated for each case by the Code of Civil Procedure, in accordance with the necessary reference made thereto by Article 267 of Decree 01 of 1984.”  (S.T. Cartagena, decision of February 27, 1992.  M.P. Jorge Tirado Hernández).

JURISPRUDENCE.  Competency as a manifestation of due process.  “Competency, in general, is the totality of the ‘abilities and powers attributed’ to a specific administrative or judicial organ, since the basis of competency lies in the plurality of organs that make up public administration and the distribution of the various functions among them.  In this regard, competency becomes a type of distribution of issues among the organs of the administration.”

The functions of the state are governed and established by legislation that should be complied with; if the state apparatus exceeds its competency, it is violating the Constitution and will be responsible for it.  According to Article 113 of the Constitution, under the state structure different organs have separate functions (each one has its function, which is its space and its purview) but they should work together harmoniously (although they have specific functions, they may work together in areas outside their jurisdiction; all of this is subject to regulatory authorization); this article defines the scope of the concept of competency.”  (Constitution of Colombia, Seventh Review Court, decision T-120/92, March 29, 1993.  M.P. Alejandro Martínez Caballero)

NOTE:  In a footnote, the Constitutional Court clarifies that the phrase in quotation marks ‘abilities and powers attributed’ appears in the following work: FERNÁNDEZ VÁSQUEZ, Emilio. Diccionario de derecho público.  (Dictionary of Public Law). Editorial Astrea, Buenos Aires, 1981, p. 112.

Doctrine:

Competency is characterized by:

Legality

The rules of competency are determined and modified by law.


… 

The inability to be postponed or suspended.

This is consistent with the idea expressed above to the effect that the rules governing competency are compulsory and thus detached from the will of any individual.

Unchangeability

As explained above, the concept of perpetuatio iuridictionis, according to which once competency has been defined it cannot vary during the proceeding.  The question arises as to the absolute validity of the principle when it comes into contact with that of the immediate application of procedural law, because there might be a legal change in competency in the middle of the proceeding, although the general rule is to respect this unchangeability, except in special cases, such as the disappearance or change of the competent body.

Public order

This has the same force as the norm governing competency, since the distribution of competency mandated by law is based on criteria of general interest.  Consequently, it cannot be the subject of an agreement between parties and the absence of competency can and should be automatically declared by the judge.  Clearly, this would exclude matters pertaining to territorial competency with the exception noted which is being considered by some doctrinal sector as a replacement for the sole benefit of the parties and which therefore would make up the set of precepts available in procedural law.

Unassignability

Because competency is a matter of public order, it may not be delegated by its principal.  It must be exercised by the organ to which it is assigned.

Extendability is viewed as a phenomenon that corresponds to the parties, whereas unassignability is something that is incumbent on the judge.  Although unassignability is indeed a characteristic, the phenomenon of commissioning exists, in other words, the delegation of some procedural acts from one judge to another, by means of a commission.”
/
It is established according to jurisprudence and recorded doctrine that the Colombian legal system does allow the parties to select the competency since this is a question of public order and competency is exercised by the organ determined by law.

Accordingly, it may be inferred that, from the viewpoint of the Colombian legal system, it would not be viable for the jurisdiction and therefore the law to be determined by the claimant.
However, it is established in certain international legal instruments like the International Convention on Private International Law, adopted in Colombia by Law 21 of 1998, that, among other things, judges and officials of the States Parties are required to apply foreign law in the same manner as the judges of the state whose law is applicable.

Indeed, the Inter-American Convention on General Rules of Private International Law establishes:

Article 1

Choice of the applicable law governing facts connected with foreign law shall be subject to the provisions of this Convention and other bilateral and multilateral conventions that have been signed or may be signed in the future by the States Parties.

In the absence of an international rule, the States Parties shall apply the conflict rules of their domestic law.

Article 2

Judges and authorities of the States Parties shall enforce the foreign law in the same way as it would be enforced by the judges of the State whose law is applicable without prejudice to the parties’ being able to plead and prove the existence and content of the foreign law invoked.

By way of reference, it is important to cite the following rules from the Basel Protocol on Liability and Compensation for Damage Resulting from Transboundary Movements of Hazardous Wastes and Their Disposal:

Competent Courts

1.
Claims for compensation under the Protocol may be brought in the courts of a Contracting Party only where either:
(a) the damage was suffered; or
(b) the incident occurred; or
(c) the defendant has his habitual residence, or has his principal place of business.

2.
Each Contracting Party shall ensure that its courts possess the necessary competency to entertain such claims for compensation.

Article 18

Related Actions

1.
Where related actions are brought in the courts of different Parties, any court other than the court first seized may, while the actions are pending at first instance, stay its proceedings.
2.
A court may, on the application of one of the Parties, decline jurisdiction if the law of that court permits the consolidation of related actions and another court has jurisdiction over both actions.

3.
For the purpose of this Article, actions are deemed to be related where they are so closely connected that it is expedient to hear and determine them together to avoid the risk of irreconcilable judgements resulting from separate proceedings.

Article 19

Applicable Law

All matters of substance or procedure regarding claims before the competent court which are not specifically regulated in the Protocol shall be governed by the law of that court including any rules of such law relating to conflict of laws.
Accordingly, and using the aforementioned international instrument as a reference, it is suggested that a set of articles be drawn up giving the claimant the possibility of choosing the jurisdiction applicable to the case he wants settled under private international law.  This would preclude the need for an article establishing that the claimant is choosing the law in the case of a dispute for transboundary pollution since, if the jurisdiction can be chosen, then it will be accompanied by the law to be applied in the event of a claim for damages suffered as a result of transboundary pollution.

For those reasons, it may be inferred that Article 4 of the draft transmitted is appropriate and thus that Article 5 could be deleted.

Lastly, it is important to suggest that Article 6 on general provisions include matters dealing with entry into force, amendments, accessions, languages, and the statement on signatures and dates.


Sincerely yours,


Hector Adolfo Sintura Varela


Head of the Legal Office
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�.	Teoría General del Proceso (General Trial Theory), Volume I, Beatríz Quintero, Eugenio Prieto, Editorial TEMIS, 1992. 





