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The Permanent Mission of Ecuador to the Organization of American States participates in the activities of the Working Group on Probity and Public Ethics because it is convinced that any joint attempt to combat the universal scourge of corruption deserves its unqualified support.  It therefore reaffirms the Government of Ecuador’s commitment to contribute in this area and to help ensure that the OAS has suitable instruments of cooperation at its disposal within the framework of the inter-American system.


The Working Group’s priority at this time, and the task to which it is currently dedicated, is to fulfill the General Assembly mandate contained in operative paragraph nine of resolution AG/RES. 1723 (XXX-O/00), which refers to the recommendation by the Permanent Council to States Parties to the Inter-American Convention against Corruption of “the most appropriate model that States Parties could use to monitor implementation” of that treaty.


On this, the Permanent Mission of Ecuador would like to put forward the following general considerations:

A.
The initial draft presented by the Chair of the Group, after consulting with the Secretariat for Legal Affairs, clearly distinguishes two phases: “one covering the activities leading up to a recommendation on the most appropriate model that States Parties could use and a second phase in which the States Parties to the Convention will decide on the course of action they deem most appropriate.”


The recommendation to be made by the Permanent Council should actively involve all member states of the OAS given that it is to be hoped that, eventually, all of them will become parties to the Convention and ratify it in accordance with their domestic procedures.  From that point of view, the Permanent Council’s recommendation will directly impact all member states of the OAS, so that broad participation is not only justified but necessary as well.


That said, the fact is that there are still a considerable number of countries that have not ratified the Convention.  For that reason, the second phase–namely, the course of action to be adopted with respect to the recommendation of the Permanent Council–is the exclusive preserve of the States Parties to the Convention.  Here, too, the mandate of the General Assembly is clear and in keeping with the standards and fundamental principles of international law.

B.
Ecuador envisages the mechanism as an instrument of cooperation in the follow-up to and implementation of the provisions of the Convention, within a framework of absolute respect for the sovereignty and domestic laws of states.  With this fundamental premise in mind, application of the mechanism must be comprehensive and address, for instance, not only the adaptation of national legislation to the principles set forth in the Convention but also the need to prevent the Convention, or even the way the instrument of cooperation is applied, from unwittingly and paradoxically encouraging or facilitating corrupt practices, instead of preventing and eradicating them.  That could happen if the standards are conceived of in too bureaucratic or exhaustive a manner.  As early as 1994, it is worth recalling, our Heads of State and Government stated in Miami that “deregulation, privatization and the simplification of government procedures reduce the opportunities for corruption.” 

C.
At the same time, Ecuador considers it necessary always to bear in mind that the fundamental purpose of the mechanism is to monitor implementation of the Inter-American Convention against Corruption, a process that can only be conducted among parties with equal rights and obligations, as defined precisely by that international agreement.


The main forum for action and cooperation among all member states of the OAS is the Working Group on Probity and Public Ethics, in the framework of the principles set forth in the Inter-American Program on the Fight against Corruption, adopted by the General Assembly through resolution AG/RES. 1477 (XXVII-O/97).  This forum has naturally expanded now to include participation by civil society and international organizations as demonstrated at the successful Special Meeting of the Group of March 31, 2000.


Within the above general framework, certain specific aspects of negotiating the follow-up mechanism may now be mentioned:

1) MEMBERSHIP


For the reasons evinced above, and because of the nature and objectives of the mechanism, participation should be restricted to States Parties to the Inter-American Convention against Corruption.

2) LEGAL FOUNDATIONS


The agreement adopted by the Parties should allow the mechanism to become operative as soon as possible.  The most practical way to do this is through an agreement of the States Parties, in the form of a declaration or resolution.  The representatives of the Parties could, for the sake of greater legal formality, sign, inter alia, a “Memorandum of Understanding for Following up on Implementation of the Inter-American Convention against Corruption.”  The signing could take place during a General Assembly of the OAS or at a Conference of the Parties convened for that purpose.


Although Article XXVII of the Convention provides for the possibility of signing additional protocols to facilitate attainment of the purposes set forth in Article II, Ecuador considers that they would not be necessary, unless the mechanism seeks to establish new obligations or obligations other than those stipulated in the Convention.  That would not be advisable because, apart from the time involved, as Article XXVII itself points out, this new instrument would apply “only to the States Parties to that protocol.”  That would lead to various different legal systems within the Convention, which are not justified at the present time.

3) FOLLOW-UP AND PARTICIPATION


The highly specialized nature of the subject requires that follow-up be carried out by government experts, appointed by the member states.  As indicated above, the best thing–as an act of good faith, once the scope and final contents of the mechanism have been negotiated–would be for all States Parties to the Convention to agree to participate in it on equal terms.

4) DISCLOSURE


The Group of Experts–however constituted, and regardless of the way it conducts its deliberations–should submit its final report to the States Parties to the Inter-American Convention against Corruption.



The States Parties could agree that the final outcomes of the term or series of terms of the Group of Government Experts should be classified and distributed, as an information document, to all members of the Organization and published on the web page of the Working Group on Probity and Public Ethics.

5) REVIEW


The nature of the exercise will require as much flexibility as is possible within the limits established by the Convention.  For that reason, it would be advisable that the Permanent Council’s recommendation contain a clause on periodic reviews of the mechanism.
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