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INTRODUCTION

The Group of Experts for the Control of Money Laundering (GELAVEX) presented its 2018-2020
Three-Year Strategic Plan at its Forty-Fifth Meeting held in Asuncidn, Paraguay on September 25 and

26, 2017. It was then approved at the Sixty-Second Regular Session of CICAD.

The lines of action included in the 2018-2020 Strategic Plan include the topic of “Liquidation or sale

of seized assets: valuation for their due disposition.”

On this subject, both the BIDAL Project and the GELAVEX Subgroup on Forfeiture, with the support
of the Technical Secretariat provided through the Department against Transnational Organized
Crime, have continued to conduct studies and prepare reference documents covering not only the
creation of specialized agencies to manage seized and forfeited assets, but also the development of

these agencies and their progress in achieving their objective.

Thus, following on the document issued in 2015 by the BIDAL Project and the GELAVEX Subgroup on
Forfeiture,® the conclusion has been reached on the importance of legal provisions defining the

disposal or conveyance of seized property and the sale of forfeited assets.

This study is based on the conclusion that these definitions are essential instruments to ensure that
the entities specializing in management of seized and forfeited assets are able to perform their work

effectively and efficiently.

1See: “Analysis of the applicability and effectiveness of modern legal instruments for the legal disposal of seized and
forfeited assets.”
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GENERAL OBJECTIVE

The general objective of this study was achieved by the GELAVEX subgroup on forfeiture and the BIDAL
Project, on the basis of the different studies undertaken years ago and by compiling the practical experience
of countries in their efforts to implement legal provisions on subjects such as the transfer of seized assets and

the sale of forfeited assets.

This study is based on an analysis of comparative legislation of the countries whose laws provide for the
advance disposal or transfer of seized assets and the sale of forfeited assets, as well as procedures to
determine their value, and on the sales procedures used, in order to identify best practices in the use of
these procedures that ensure efficient management of the assets, and thereby reduce administrative costs
and guarantee the value of the assets to prevent their deterioration or loss of value, and the availability of
resources to execute the final judicial decision, namely, their return or disposition in accordance with the

domestic legal system.

METHODOLOGY

The Coordination of the Subgroup on Forfeiture and International Cooperation, in coordination and
collaboration with the BIDAL Project Director, reviewed the legislation provided from the countries which
have modern legal instruments for the legal disposal of seized and forfeited assets, and which responded to

the questionnaire circulated to obtain information on the use of these procedures.
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BACKGROUND

“The creation of specialized entities for recovery of assets can be the cornerstone of efforts to
deprive the authors of crime of its benefits and illegal assets, by whatever legal means are available pursuant

2 This quote appears in the book entitled Latin American Asset

to the criminal and/or civil code.”
Management System and Guide for the Management of Seized and Forfeited Assets from Organized Crime,

which has not diminished in importance with the passage of time.

Moreover, this document of good practices also has the following to say on the subject of the

authority to dispose of and conduct the advance sale and auction of seized assets:

“In accordance with domestic legislation, every state may take legal steps to ensure that
the asset management entity has the possibility of disposing of or selling by auction
seized assets in the form of perishables or livestock in advance of the judicial ruling or

final judicial decision.

The legal authorization should be realized through the competent authority and based on
the argument of preserving the value of assets to prevent their deterioration during
criminal proceedings, and the important loss of their commercial value, or because there
exists a possibility of loss or destruction of the assets delivered for safekeeping due to

excessive or onerous management.

In both cases, the proceeds of the sale or public auction should be deposited in the

seizures fund until the competent authority orders their return or forfeiture.”

2 Latin American Asset Management System and Guide for the Management of Seized and Forfeited Assets from
Organized Crime, Isidoro Blanco Cordero, OAS official documents, 2011, page 42.
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The importance of understanding this premise has to do not only with the importance of creating the
specialized agencies for the management of seized and forfeited assets, but also with the need to have
efficient management instruments that prevent the loss of value of the assets subject to management, out of
respect for the right of presumption of innocence in criminal cases and the right of property in the case of
proceedings for termination of ownership of the holder of the assets. This requires preservation of the assets
in the state in which they were secured, to return them to the owners in the same conditions, with the sole
exception of the normal deterioration they could incur due to the passage of time or unforeseeable

circumstances or force majeure.

This obligation to preserve the assets during the entire proceedings must be analyzed, not only by
virtue of the high costs this preservation may entail, when judicial proceedings are lengthy, but also by virtue
of the fact that the secured assets may suffer an unnecessary loss in value, so that if they are ordered to be
returned, they are devalued, destroyed, or deteriorated; and if, on the contrary their forfeiture or
termination of ownership is ordered, the sale could then proceed, taking into consideration that the proceeds
of that sale would not cover the total cost of their safekeeping, preservation, and maintenance during the

time they were seized.
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COMPARATIVE LEGISLATION. DISPOSITION OF SEIZED ASSETS

Based on the premise that agencies specializing in the management of seized and forfeited assets
must guarantee their preservation, we cannot disregard the fact that on an exceptional basis, and on the

assumption that their trade is legal, the sale of the seized assets may be authorized.

This possibility exists in some legal systems, such as those of Argentina, Bolivia, Brazil, Costa Rica,

Honduras, Mexico, Panama, Paraguay, Peru, Uruguay, and Venezuela.

In the case of Argentina, Law 26348, promulgated in January 2008, establishes the legal framework for
abandoned, lost, confiscated, or hijacked automobiles and aircraft. Pursuant to these provisions, the term
for the advance sale or disposal would vary. Article 3 establishes the possibility of sale of aircraft that have
not been reclaimed within six months of their seizure. The same term applies to motor vehicles, and may be
expanded by the intervening judge on the basis of a well-founded decision justifying said expansion. The

Argentine law states as follows:

“Article 5. —Whenever national or federal judges responsible for processing cases linked to
motor vehicles which have been attached during court litigation for a period of more than five
(5) years, counting from the effective date of said attachment, consider that by virtue of the
status of the proceedings application of the reduction procedure is not appropriate, they must
so indicate to the authority in charge of the safekeeping and deposit of the motor vehicles

within thirty (30) days counting from the effective date.

Moreover, they must indicate the time during which said impossibility shall remain in force, not

to exceed ninety (90) days counting from the date of the order issued.

The aforesaid time period may be extended by identical periods as long as the procedural

situation underlying the initial communication is maintained; prior to the expiration of said
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period, the competent judge must advise the depository authority of said extension, which shall
remain in force for the period stipulated by the judge, and with the time limit established in the

second paragraph of this article.

The provisions of the first paragraph shall apply to motor vehicles that have remained in
custody for a shorter period of time, once the above-mentioned five (5) year period has been

fulfilled.

In Bolivia, legislation establishes that the Department for Registration, Control, and
Administration of Seized Assets may provide for the direct sale or public auction of consumable or
perishable movable assets, and the public sale by auction of livestock, the public sale by competitive
bidding of livestock and movable assets subject to a loss in value by delayed technological access

[obsolescence], without need for the consent of the owner.?

These cases are regulated in Article 36 of the regulations for the Administration of Seized,
Forfeited, and Confiscated Assets. Moreover, in in the event of the conveyance or transfer of the

property, it provides as follows:

“IV. The record of the transfer of property subject to registration shall be signed by
the Director-General of DIRCABI, following authorization by the judge who heard the

case, with the exception of the stipulations in the New Code of Criminal Procedure.

In the case of the direct sale of consumable or perishable movable assets without the need for
consent by the owner, Articles 45 and 46 of these regulations establish the circumstances in which it is

authorized, and the applicable procedures (open bidding).

3 Article 258, paragraphs 4 and 5, Law N° 1970, Bolivian Code of Criminal Procedure.
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For the sale of other assets by public auction, Law N° 1970 requires the express, written consent

of its owner.*

In this regard, the regulations indicate that “As the administration requires a document of legal
disposal implying the transfer or lease of the seized property, this must be reported to the owner.””
Similarly, the owners of the asset may, at any time during the proceeding, communicate expressly, in
writing, their consent to the sale of the seized property to the Department, with the exception of any
assets required for purposes of evidence or for which there are rights of use and enjoyment, which

may not be sold until such time as those rights are terminated.®

In Brazil legislation provides ample guarantees with regard to the property rights of the owner
of seized assets and the principle of due process, in accordance with Article 5, LIV and XXXIl of the
Federal Constitution, Articles 144-A and 120, § 52 of the CPP [Code of Criminal Procedure], Articles 49,
§ 12 and 4-A of Law n2 9613, of 1998, and Article 62 of Law n2 11.343, of 2006. The latter establishes:

“§ 4o. After the opening of the appropriate criminal proceeding, the Ministério
Publico [the prosecuting authority], in a separate petition, shall request that the
competent judge, as a precautionary measure, proceed with the transfer of the
seized assets, with the exception of those which the State, acting through the
Senate, determines for placement under the safekeeping and authority of the
judicial police, intelligence service, or military entities which are involved in
activities to prevent drug abuse, and operations to counter the unauthorized
production and illicit trafficking of drugs, exclusively in the interest of these

activities.”

However the transfer or sale of seized assets is authorized, only by the judiciary since only a

judge may officially, at his own initiative or in response to a request by the prosecution, police, or the

4 Article 258, paragraph 6, Law N° 1970, Bolivian Code of Criminal Procedure.
5 Article 6.1, Regulations for Management of Seized, Forfeited, and Confiscated Assets, Bolivia.
Article 7, Regulations for Management of Seized, Forfeited, and Confiscated Assets, Bolivia.


https://translate.googleusercontent.com/translate_c?anno=2&depth=1&hl=es&rurl=translate.google.com&sl=pt-BR&sp=nmt4&tl=es&u=https://www.jusbrasil.com.br/topicos/10864260/art-62-4-da-lei-de-toxicos-lei-11343-06&xid=17259,15700023,15700124,15700149,15700186,15700190,15700201,15700214&usg=ALkJrhgmCybbAeqN08ANQ1Y2Z-vBIwgAaQ
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interested party (owner), if the assets are perishables, live animals, assets subject to depreciation,
destruction, or deterioration, or assets which are costly to maintain or difficult to manage. In the case
of a judicial proceeding, paragraph 7 of Article 62 of Law No. 11.343 requires that the affected party be
notified of the decision for disposal or transfer of the assets in question, and must be heard in
accordance with the provisions of Article 62, § 72 of Law n2 11.343 of 2006 and Article 120, § 29 of the
CPP.

Brazilian legislation permits creditors, in the case of both mortgages and secured loans, to
oppose the advance sale, in accordance with the regulations of Article 129 of the CPP and Article
1.047, Il of the Code of Civil Procedure. Redemption of these mortgages must comply with the
requirements of Articles 250 and 251 of Law n2 6015 of 1973 and Articles 1500 and 1501 of the Civil

Code, or in the case of movable property, the provisions of Articles 1436 and 1437 of the Civil Code.

Assets sold in advance are conveyed or transferred by means of a document issued by the
judicial authority which authorizes the auction, and signs it together with the auctioneer. (Articles 685-

B, 693, p. u., and 694 of the Code of Civil Procedure, and Article 167, |, 26 de Law n2 6015 de 1973).

Article 21 of Decree 51-2014, published on July 21, 2014, authorizes the Office for
Management of Seized Assets of Honduras to sell the seized assets, either by public auction or through

a specialized third party. The decree provides as follows:

“ARTICLE 21. - ASSETS SUBJECT TO DETERIORATION OR COSTLY MANAGEMENT:

Whenever the protective or precautionary measure applies to assets at risk of
perishing, loss, depreciation, or devaluation, or the management of which may
involve damage or impairment, or a disproportionate cost to the State at the time
of its return, or assets which are estimated to be useless when the judgment on the
merits is issued, such assets may be transferred, auctioned, or sold in advance by

the Office for the Management of Seized Assets for the purpose of maintaining

10
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their utility. The same procedure shall apply in the case of livestock or other

animals. (..).”

In Honduras, the transfer of the assets seized and subject to advance disposal or sale is carried out by
means of an act of adjudication of the assets. In the case of immovable assets, the Civil Code establishes that
they must be registered, in which case the adjudicator contracts and covers the expenses of notarization.
Only when the competent judge recognizes the right of the bona fide third party may the OABI proceed with

payment of this recognition, which takes place according to normal procedure until the judgment is issued.

In Mexico, disposal of both movable and immovable property is permitted by public bidding and
auction, provided for in the December 19, 2002 reform of the Federal Code of Criminal Procedure. It is
applicable in the case of perishables, livestock, assets subject to deterioration, and assets costly to maintain;
the Office for Management and Disposition of Assets (SAE) is responsible for conducting the procedure, and
does not require the consent of the owner of the assets. The assets in question are transferred by means of

an act of adjudication of the property or by an individual notary public.

In the case of pledgees and mortgagees, Mexican legislation authorizes them to oppose advance

sales, but their consent is not required to execute them.

In Panama, the disposal of seized assets may occur by public auction, as follows:

“Article 254. Provisional seizure of perishable assets and assets costly to maintain. When
seizure involves perishable assets as the instruments of crime, the investigating official
may donate them to public institutions, charitable organizations, and churches. When the
seizure involves assets that may become damaged or deteriorate, the investigating
official, after their appraisal, shall proceed to their sale as soon as possible, and the

monetary proceeds of that sale shall be deposited in the account of the Custody Fund of

11
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the Procuraduria General de la Nacion [Office of the Attorney General] of Panama, which

shall then so advise the judge for the case. (...)"”.

This same code authorizes the sale, in the case of seized or confiscated assets which are either usable
or costly to maintain and hold in custody, with the intervention of the Prosecution and the parties that may
be affected by the decision.® And, it is the act of adjudication that provides for the transfer of title of the

assets subject to advance sale.

In the case of mortgagees and pledgees, Article 317 of the CPP allows for objection before the judge
responsible for procedural safeguards with regard to the measures adopted within the powers granted in the

law, to be resolved in an oral hearing on the subject.’

Panamanian law provides as follows on the subject of financial claims:

“When the money, securities, and assets referred to in this article are located in a
bank or a savings and loan institution, guaranteeing a credit with that institution, it
may, except in the case of bad faith, offset or compensate the claim even if the
obligations have not fallen due, as soon as the investigating official has received the
order for provisional seizure. In this case, the assets that the institution would have
obtained as a result of the transaction that originated the compensated claim shall

be considered as derived from the investigated crime.

If, after the aforesaid compensation is paid, it is found to be excessive, the extra

amount shall be maintained at the disposal of the competent prosecutor’s office,

7 Law 63 of August 28, 2008, Panamanian Code of Criminal Procedure.

8 Article 255, second paragraph, Law 63 of August 28, 2008, Panamanian Code of Criminal Procedure.

9 Article 317. Control. The prosecutor must submit the procedures discussed in this chapter to the responsible judge
within a period of no more than ten days. The parties may submit to the responsible judge their objections to the
measures adopted by the prosecutors, their assistants, or the police officers, in the exercise of the powers granted in
this chapter. The judge shall issue the corresponding judgment at an oral hearing.

12
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which shall deposit it in the Custody Fund of the Procuraduria General de la Nacién

with the National Bank of Panama.”*°

Moreover, Law 41 of October 2, 2000, amending the Panamanian CPP, provides for compensation of
the obligation held by the bank or other creditor agencies, following the judge’s declaratory ruling that the

debt has fallen due and the request for judicial sale of the assets.!

The National Secretariat for Management of Seized and Confiscated Goods (SENABICO), Paraguay, is
an institution created by Law 5876 promulgated in September 2017, with powers that include the following:

Article 13 (a):

“a) In asset management, an effort shall be made to ensure the lowest costs, without

detriment to the state of preservation.

()

c) If the assets are difficult or costly to maintain, a request for an advanced sale shall be

made to the competent authority.”

Article 23 of Law N° 5876 states:

“Article 23. Advance sale. When seized assets present a risk of perishing,
deteriorating, or losing value, or their preservation would entail damages or expenses
that are disproportionate to their value or management, they may be sold in advance, for

reasons of maintaining their productivity.

10 Article 253, paragraphs 2 and 3, Law 63 of 28 August 2008, Panamanian Code of Criminal Procedure.

11 Law 41 of 2 October 2000, amending Law 63 of 2 August 2008, Code of Criminal Procedure, Article 31. In the case of
assets other than money or securities, the bank or creditor entity may declare the debt due and payable and request
judicial sale of the assets, to offset the liability. The investigative judicial officer must be personally notified of this
process, otherwise the process will be considered null and void. Any surplus will be kept under the responsibility of the
appropriate prosecution office. Both actions to recover property and requests to remove the provisional seizure of the
instruments and other assets that were provisionally seized at the orders of the competent prosecution office shall be
resolved by the competent court, which shall rule on the holding or provisional management of the assets, after hearing
the opinion of the investigative officer.

13
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In this case, the National Secretariat for Management of Seized and Confiscated
Assets (SENABICO) shall request the competent judge to issue a reasoned decision to

apply the measure authorizing the advance sale.

Upon receiving the request, the competent judge shall forward it to the
owner/holder of the asset for a period of ten (10) days in order to assert their rights, or to
oppose the measure. In the event of opposition, the judge shall analyze the reasons given

by the parties and hand down the relevant decision.

Once the aforesaid period has lapsed without the holder having indicated

opposition, the competent judge shall issue the decision for advance sale {(...)".

On transfer, the same law provides for a public instrument to be drawn up by a court officer

designated by SENABICO.

Peru permits the sale of seized movable and immovable assets, in accordance with the provisions of
Legislative Decree No. 1104 of April 19, 2012, through the National Seized Assets Commission (CONABI), a

self-sustainable institution. The final supplementary provisions of this decree establish as follows:

“Sixth. - CONABI’'s powers to auction and sell off objects, instruments, effects, and

proceeds generated by the commission of crimes against the State.

()

6.2. Said entity is also authorized to sell by auction, prior to the conclusion of the
proceedings, the seized or forfeited objects, instruments, effects, and proceeds of crime
which, due to their nature or characteristics, may be subject to loss or deterioration, or

whose preservation is highly onerous.

14
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(...)".

The transfer shall be carried out by a note signed by the chair of the Board of Directors and the
notary public. The Regulations of Legislative Decree No. 1104 provide for the possibility of payment of the

debts for which the assets in question served as security or mortgage.

As regards the requirement of inclusion in a special register in order to participate in sales of seized
assets, Bolivia only applies it in the case of advance sales of controlled substances; Costa Rica and Honduras

apply this requirement in general to all sales; Panama, Peru, and Venezuela create a register for each sale.
PROCEEDS OF THE SALE OF SEIZED PROPERTY

In the case of Argentina, Brazil, Honduras, Panama, Peru, Uruguay, and Venezuela, the proceeds of
the sale of seized property, [text missing] until the appropriate moment in the proceedings. In Mexico, they
are used as indicated in domestic legislation.

Article 7 of Law N° 1970, Bolivia’s Code of Criminal Procedure, states:

“The proceeds from the management of seized assets shall be used to cover management

and preservation costs. To this end, the Director of Control, Registration, and

Management of Seized Assets shall expressly authorize payment of the relevant expenses;

the persons in charge of the direct management of these assets shall be required to

process the lawful credits in accordance with relevant fiscal control standards.

Article 4 of the Regulations for Management of Seized, Forfeited, and Confiscated Assets establishes:

15
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“ARTICLE 4. (PROCEEDS). -

Il. The proceeds of or returns on the assets generated during the time of seizure shall be

treated in exactly the same way as the seized assets from which they are derived.

lll. In any event, the resources obtained from the management of seized assets shall go
to cover the cost of maintenance and management of said assets, and the remainder
shall be deposited in an account in the name of the Department up until the time that

the court judgment determines their final destination”

Similarly, the money and interest from the sale of the seized property shall be repaid once said

repayment is ordered in a final judgment.!?

Along the same lines, Honduras establishes in its law that if the return of seized assets that
were disposed of or sold in advance is ordered, OABI shall return the amount obtained from the sale
plus interest.’* The final paragraph of Article 21, Decree 21-2014 states that the proceeds of the

advance sale or auction shall be deposited in the special seized asset fund.

In the case of Paraguay, its Law N° 5876 indicates in the applicable pat of Article 23 a follows:

“The proceeds of the sale shall be deposited in the bank accounts for seized funds
administered by the Secretariat for Management of Seized and Confiscated Assets
(SENABICO) and a copy of the deposit made shall be forwarded to the competent judge so
that it will appear in the judicial file of the proceeding, and will be kept under
administration until a decision is made for its return to the interested party or its

confiscation is ordered.

12 Article 260, paragraph 1.1, Law N° 1970, Bolivian Code of Criminal Procedure.
13 Article 24 of the Regulations of the Office for the Management of Seized Assets, Honduras.

16
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COMPARATIVE LEGISLATION. SALE OF FORFEITED ASSETS

In Argentina, there is no centralized system for the sale of forfeited property.

In the case of Bolivia, its legislation establishes that the judge or court that delivers the judgment
shall determine the disposition of seized assets that were not returned. In this event, the Department for
Registration, Control, and Management of Seized Property must comply with the terms of the judgment
when it is considered as res judicata.’* The procedures for sale at public auction must be initiated within 30

days of the final judgment.

The proceeds of the sale shall be deposited in the name of the National Board against Drug

Trafficking, as established in the Code of Criminal Procedure.

Brazil authorizes the sale of forfeited assets, in accordance with Articles 123 and 133 of the CPP, as
well as Articles 4-A, paragraphs 10 and 11 of Law n2 9613, of 1998, and Article 63, §22 of Law n2 11343 of
2006, which indicates that it is to be done by means of public auction. As in the case of seized assets, it is the
judge that rules on the sale and it is the National Secretariat on Drug Policies in the Ministry of Justice that is
responsible for executing it, in the case of assets related to Law N° 11343, the Drug Law.' In the case of the
sale of forfeited assets, it is possible to cancel mortgages and pledges on the assets, in compliance with the
requirements set forth in this regard in Articles 250 and 251 of Law n2 6015 of 1973 and Articles 1500, 1501,
1436, and 1437 of the Civil Code.

In Honduras, the sale of forfeited assets is permitted, and can be done directly by the Office for the
Administration of Seized Assets or through a specialized third party. Article 76 of Decree 51-2014 states as

follows on this subject:

14 Article 260, paragraphs | and II, Law N° 1970, Bolivian Code of Criminal Procedure.
15 Articles 123 and 133 del CPP; Article 4-A, §§ 10 and 11 of Law n2 9613, de 1998; and Article 63, § 22 of Law n2 11343
of 2006.

17
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“ARTICLE 76. AUCTION OR DONATION OF ASSETS DECLARED AS CONFISCATED OR
FORFEITED.

The assets, proceeds, instruments, or earnings subject to a declaratory judgment of final
deprivation of ownership, confiscation or forfeiture, after a decision by the National
Defense and Security Council (CNDS) shall be auctioned or may be donated to the
following institutions; in the latter case, subsequent to consideration of the needs of the

institutions and the plan presented for their use:

a) To the OABI for realization of its objectives; (...)"

As indicated in the case of the disposal or transfer of seized assets, in the case of sale of forfeited
assets, pledges or mortgages may be paid, provided the competent judicial authority has recognized the
creditors as bona fide third parties. Similarly, transfers of title of unregistrable assets shall be carried out

according to the same terms as those indicated for the advance sale of assets.

The Federal Law for Management and Disposal of Assets of the Public Sector in Mexico authorizes
the sale of forfeited assets, which is handled by the Service for Management and Disposal of Assets (SAE), as
the specialized entity for asset management. In the case of this type of assets, transfer of title of

unregistrable assets is carried out by adjudication.

Paraguay, through the National Secretariat for Management of Seized and Confiscated Assets

(SENABICO), may sell confiscated assets at auction.!®

In accordance with Article 17 of Supreme Decree 093-2012, Peru may sell forfeited assets. Legislative

Decree 1104 also provides as follows in its Final Supplementary Provisions:

16 Article 49, Law N° 5876, Administration of Seized and Confiscated Assets, Paraguay.

18
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“Sixth. - CONABI’s powers to auction and sell objects, instruments, effects, and proceeds
generated by the commission of crimes against the State.

6.1. Once the criminal liability of the defendant is determined by a final guilty verdict
pursuant to the body of law on the subject, and, if applicable, once loss of ownership of
the objects, instruments, effects, and proceeds of the crime has occurred, in accordance
with this legislative decree, CONABI shall proceed to sell the assets at public action, and

report thereon to the judge.”

Both Article 28 of Supreme Decree No. 093-2012-PCM and its regulations permit payment to
pledgees and mortgagees. As for the conveyance or cession of assets, the Chair of the Board of Directors

shall sign the order and publish it once the total price of the asset has been paid.

With regard to restrictions on participation in these sales, in the case of Bolivia, participation of the
convicted parties or third parties representing them is prohibited; other persons may participate provided
they make the 10% deposit of the base price. In Brazil, the auctioneer, and the judge, prosecutor, and other
judicial officials are prohibited from participating. Honduras requires a review of criminal history, Costa Rica
requires participants to sign a register that prohibits the inclusion of any persons who have been convicted of
a violation of Law N° 8204 or who have been subject to criminal proceedings for organized crime as described
in Law N° 8754. In the case of Mexico,*” Panama,® Peru, and Venezuela, persons who wish to participate in
the sale of forfeited assets must comply with requirements, which may include presentation of criminal

records.

Provisions regarding compliance with requirements are so varied, and only Costa Rica requires that a
general record of participants be kept. In the case of public auctions conducted by SENAD in Brazil, the

record is not obligatory. Panama, Peru, and Venezuela create a record for every sale of confiscated assets.

17 Requirements in Articles 36 to 68 of the Federal Law for Administration and Disposal of Assets of the Public Sector and
Article 37 to 55 of its regulations.
18 Article 44 of the Drugs Law establishes the requirements for participants.

19
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PROCEEDS FROM THE SALE OF FORFEITED ASSETS

Bolivia’s Code of Criminal Procedure establishes that creditors with a real guarantee on the forfeited
or confiscated assets shall be paid the proceeds of the sale at public auction, provided their claims are

registered prior to the seizure decision and are recognized by the courts.?®

In accordance with Article 260, paragraph Ill of Law N° 1970, the money from the sale of the seized

and confiscated assets shall be used for:

1. Compliance with the objectives of prevention, interdiction, rehabilitation, and the penal system
and regulations established in the Law on Cocaine and Controlled Substances; and,

2. Covering administrative costs.

Brazil uses the money from the sale of confiscated assets for prevention of crime and drug use, drug
rehabilitation programs, social programs, strengthening law enforcement institutions, and projects in the

national interest. The same approach is followed by Honduras, Mexico, Panama, and Uruguay.

COMPARATIVE LEGISLATION. VALUATION OF ASSETS FOR DISPOSAL

In Bolivia, the value of seized assets for disposal or of forfeited assets for sale may be fixed by a
specialized third party or at market value. Its Regulations for Management of Seized, Forfeited, and

Confiscated Assets provide as follows:

19 Article 260, paragraph 1.4, Law N° 1970, Bolivian Code of Criminal Procedure.

20
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“ARTICLE 48. (BASE PRICE). The base price of immovable assets shall be considered as
their cadastral value and that of movable assets, as the price established by an expert or a

clearly eligible person, as well as their market value.”

Brazil establishes the value by using a judicial appraiser or an appraiser selected during the judicial
proceeding related to the assets in question. However, if the sale involves assets related to the Drugs Law,
that is to say, when the auction is conducted by SENAD, the valuation is performed by the Public

Administration?® (Articles 19 and 53, § 12 of Law N2 8666, de 1993).

In Honduras, the appraisal “shall be done by the General Directorate of National Assets or any other
competent entity depending on the asset to be sold at auction.”?! In Mexico, the valuation may be done by

the State, at market value, or by a specialized third party.

According to Mexican legislation:

“When appraisals are required, they shall be performed by the Institute for Management
and Appraisal of National Assets or by experts, credit institutions, specialized agents, or
public brokers, and must include at least the commercial value and the immediate selling

value, according to the terms determined by the Government Board.”?
Panamanian legislation also establishes that the value of the assets will be established by an appraisal
by the State. It also regulates matters related to pledgees and mortgagees in the same way as for advance

sales, and the title will be conveyed or transferred with the act of adjudication of the asset.

In Paraguay, Law No. 5976 states as follows:

20 Articles 19 y 53, § 12 of Law N2 8666, of 1993, Brazil.
21 Article 21, Executive Decree 51-2014, Honduras.
22 Article 36, third paragraph, Federal Law for the Administration and Disposal of Public Sector Assets.
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“Article 46. Disposal of assets. Financial proceeds, cash, and the proceeds from the sale

at auction of assets declared as confiscated shall be disposed of as follows:

a) 25% (twenty-five percent) payable to the National Secretariat for Management of
Seized and Confiscated Assets (SENABICO), to cover operating and maintenance,
expenses, and the preservation of the seized and confiscated assets, to be paid
into the Special Fund.

b) 25% (twenty-five percent) shall be distributed in equal parts between the
Judiciary and the Ministerio Publico or the institution that first intervened, in the
case of the National Anti-Drug Secretariat or the National Police.

c) 50% (fifty percent) is payable to the National Secretariat for Management of
Seized and Confiscated Assets (SENABICO), to finance projects for prevention of

punishable offenses, rehabilitation of addicts, and social rehabilitation {...).”

In Peru, valuation of these assets for advance sale is performed by a specialized third party. Article
30 of Supreme Decree No. No. 093-2012-PAM states that in the case of forfeited assets, valuation shall be at

done at commercial value, by a natural or legal person specializing in the subject, with accredited experience.

In Paraguay, legislation permits SENABICO to request the support of any government institution, to
provide an expert to appraise the assets of which they are in charge.?® It is also permitted to contract
specialized third parties to appraise said assets. SENABICO is advised that in the case of said contracting, they
must consider the most competitive market rate and the type of service requested in relationship to the

appraisal requested.

23 Article 18, Law N° 5857, on management of seized and confiscated assets, Paraguay.
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THE CASE OF COSTA RICA.

Law N° 8204, the law on narcotics, psychotropic substances, unauthorized drugs, related activities,
legitimation of capital, and financing of terrorism states as follows regarding the powers granted to the Costs

Rican Drug Institute (ICD):

“...)

The Institute may provide for the advance sale, auction, or disposal in advance of
the assets taken on judicial deposit.

(..)"

In the case of the Law on Psychotropics, there are no conditions attached to authorization of their

sale.

In the case of Law N° 8754, the Law Against Organized Crime, prior disposal of seized assets by the

ICD is authorized in the case of assets that may deteriorate, be damaged, or be costly to maintain.?

Along the same lines, Regulation DE-36948-MP-SP-JP-H-S establishes:

“Article 82°- Early disposal of assets. The UAB may dispose of assets taken on
judicial deposit by their sale, auction, donation, or destruction. The proceeds of the
sale or auction shall be established in accordance with the procedure substituting

for contracting approved by the Office of the Comptroller-General of the Republic.”

24 Article 84 bis, third paragraph, Law N° 8204.

25 Law N° 8754, Article 31. - Advance disposal of assets. Assets that may deteriorate, be damaged, and be costly to
maintain may be sold or auctioned prior to the rendering of the final judgment. To this end, the Unit for Management
of Forfeited and Confiscated Assets must issue a well-founded decision on the reason for such act, in which it shall
include the market value of said assets. The money generated is to be deposited in the current accounts of the ICD until
the proceeding is ended. (...)”
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Law N° 7494, the law on government contracting, stipulates as follows:

“Article 2 bis. - Authorizations. (*)

The following cases authorized by the Office of the Comptroller-General of the

Republic are exceptions to the competitive procedures established in this law:

()

c) Other specific cases or activities in which there is sufficient reason to consider
that this is the only way to duly satisfy the general interest or to avoid harm or

damage to the public interest.

The request by the administration shall contain a detailed justification of the
circumstances underlying recourse to the exceptions established in this article, as

well as a detailed description of how the contractor is to be selected.

The Office of Comptroller General shall resolve the request within ten working days
and may establish exceptional procedures. Moreover, said office shall specify the
manner to proceed in these cases, as well as the deadlines applicable to the

process in question.

The authorizations contemplated in this article do not exonerate the requesting
administration from the results of the contracting, or from an erroneous
description of the circumstances which could possibly be used to justify a request

for an exception to ordinary contacting procedures.”

On the basis of these legal assumptions, the ICD requests the Office of the Comptroller-General of
the Republic to authorize it to create said exceptional or replacement procedure, that was authorized in its

latest version by DCA-0436, in force until 2019.
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This procedure is used for both seized and confiscated goods, and it is subject to the general
principles, and the system of prohibitions and nullities established in the Law for Administrative Contracting

and its regulations.

It is the same procedure for legal disposal and sale, the execution of which is under the responsibility
of the Asset Recovery Unit (URA) of the Costa Rican Drug Institute. It begins with the decision submitted by

the head of the URA, reporting the decision to sell, which must contain certain information.?®

The information to be contained includes the value of the assets to be sold. Costa Rican legislation
indicates that when the assets to be sold are movable assets, the valuation or appraisal may be done by
personnel in the Asset Recovery Unit (URA) of the Costa Rican Drug Institute. For this purpose, the unit has
the appropriate procedure duly included in the institutional manual, as well as a person competent to make

the appraisal.

In the case of immovable assets, for reasons of specialization and competence, this valuation must be
done by a professional duly registered with the Costa Rican Federated Association of Engineers and
Architects; in such cases, the country’s Tax Administration is asked to assist in fixing the base price, since it

has engineers who are members of the Association and authorized to perform this task.

The sale generally proceeds by submission of bids in sealed envelopes, but it may be implemented by

public bidding or an on-line sale.

26 Substitute Contracting Procedure for the Management and Disposal of Seized and Confiscated Assets of the Costa
Rican Drug Institute, “Article 11 — Communication of disposal of assets. (...). The decision issued by the URA shall
contain the following, as a minimum:

a) Data from the court file, including the name of the accused, the case number, and the office processing the
case.

b) Identification of the asset for disposal.

c) Identification of the procedure for disposal of the asset.

d) Market value of the asset established in accordance with the URA Procedural Manual, to be determined by the
competent official in that Unit, by the General Directorate of Taxation, the competent official in the Public
Administration, or, in their absence, by the person contracted for such purpose.

e) Name of the official in charge of disposal of the assets. (...)"
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It is not necessary to notify the owner of the asset or the affected party, since their authorization is
not required. In the case of the disposal of seized assets, the URA must report to the judicial office
processing the case that the asset was sold and indicate the amount for which it was sold. Likewise, it must
report on the deposit of the amount of the sale in the account for seized money. This amount will remain
there until the proceeding is terminated, and must be provided in the event that the competent judicial
authority orders that the asset be returned. Interest on the sale or liquidation of the seized assets is not
turned over at the time of the return; it is distributed among entities for prevention and punishment of drug
trafficking, in addition to a percentage for insurance and maintenance of the seized assets. In the case of the
sale of confiscated assets, the capital is distributed among the various entities; not the interest alone, but

also the capital is distributed.

As for assets subject to registration in the Costa Rican National Register, the change of owner can be

done in two ways:

The Asset Recovery Unit may convey said assets by presenting the respective adjudication decision,
with the corresponding performance bond [boleta de seguridad] assigned to its attorneys, together with the
documentation requested of the buyer, depending on whether nonregistered or registered movable assets,

or immovable assets are involved.

The Asset Recovery Unit may hand over the act of adjudication so that it can be duly recorded by the
notary that selected the adjudicator for that purpose. The act will be accompanied by a certified copy of the
judicial deposit document, in the event of sale of the seized assets, or the registration/conveyance order

when the sale involves confiscated assets.

The authorized procedure in Costa Rica makes an exception in the case of extraordinary, expedited

summary proceedings, when the seized assets are perishables that require advanced liquidation or sale.
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CONCLUSIONS

Since 2008, this same GELAVEX Group of Experts, following an analysis and study,?’ reached the unequivocal
conclusion that agencies specializing in asset management should have the option of advance legal disposal
or sale of seized assets to prevent the loss or reduction in their value, or when they are difficult or costly to
manage. In this way, the impact and costs of managing them would be reduced and their recovery value
would be maximized. This has been identified as an extremely useful tool for the responsible and efficient
management of assets under their charge, insofar as assets, depending on their nature, lose value through

the mere passage of time, as seen in the following table on the depreciation of fixed assets:

TABLE OF THE USEFUL LIFE OR DEPRECIATION OF FIXED ASSETS
The law establishes the useful life of every asset indicating a percentage (%) of annual depreciation.

The useful life of fixed assets and/or the percentage of annual depreciation.

Assets Depreciation Useful Life
Working and reproductive cattle 25% 4 years
Transport or carrier vehicles 20% 5 years
Machinery and equipment 20% 5 years
Data processing equipment 25% 4 years
Other assets 10% 10 years

Summary of the table:

Working and reproductive cattle: useful life: 4 years

Transport vehicles (except ships): useful life: 5 years

Machinery and equipment (for mining operations): useful life: 5 years
Information processing equipment (computers, laptops): useful life: 4 years
Other assets: useful life: 10 years.

27 Latin American Asset Management System and Guide for Management of Seized and Forfeited Assets from Organized
Crime.
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In view of the foregoing, several member countries of the Organization have decided to incorporate
this legal tool in their domestic legislation, to enable them to guarantee the value of assets to all parties
during seizure. Countries have developed two ways to provide for advance disposal or sale. The first way is
through a request issued by the managing entity to the judge of the proceeding, in which a hearing is
arranged to hear the position of the holder of rights regarding the request for early disposal or sale, the judge
performs the valuation, and approves or denies the petition. This option provides more protection but is less
efficient, since notification of the parties and execution of the hearing can take up a considerable amount of
time, which may affect maintenance of the assets and put them at risk of loss, especially in the case of
livestock. The second option is more effective but provides for less protection; in this case, the management
entity itself acts independently and makes a well-founded decision for the advance disposal or sale of the

assets under its charge.

However, both cases require a sales procedure that can be efficiently executed, and so from studies
and the experience of countries, a preference has developed for sales of seized and confiscated assets by
public auction. This sale procedure takes various forms, which ensure transparency and maximize
competitiveness among buyers to the benefit of the management entity, which is an integral and
indispensable part of the process, form, and methods for establishing the base price for sale or disposal of

the assets.

This base sales price is normally established by valuation or appraisal performed by government
entities or specialized third parties, according to the study of comparative legislation, and in this sense a
minor difference must be drawn between these two terms. Valuation is the act whereby the price is
determined by using the comparative method of the object in a subjective way, by assessment or market
study, whereas appraisal is performed by an expert by means of an objective assessment of the asset based

on specialized technical knowledge.
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Nevertheless, it is important to point out that both tools are important provided the opportune
moment for performing either procedure is clearly established, since the valuation or appraisal must fulfill a
purpose or accomplish a goal, whether it is for the sale, donation, or estimation of value for accounting
purposes or insurance or any other purpose, especially in the case of appraisals, due to the expense of

professional fees they entail.

Taking into account all of these factors, and with a view to arriving at an objective estimate of the value
of the object, it is indispensable and necessary for the information on the asset subject to valuation or
appraisal to be correct, clear, reliable, complete, timely, and current, since the quality of the information
directly affects the value of the asset, hence its recovery value, the trust of the buyers, the success of the
auction, and thus the credibility and seriousness of the institution. Therefore, the following

recommendations are made:

= The information is reliable, useful, timely, and current, for purposes of valuation, disposition of the
asset, and decision-making.

= A complete, specific, and clear description of the asset is included.

= The technical data and specifications are correct.

= Recent photographs (physical condition, marks, damages) are provided.

= The legal situation and problem are explained (registration, encumbrances, pledges, pending

obligations and rights, possession, deeds or public instruments, easements).

It is important to consider that the value is not an inherent characteristic of an asset, but instead depends
on the needs and desires of the buyer acquiring it, so an asset cannot have value if it cannot be used; its
utility is understood as the quality of instigating the desire of someone to possess it, hence the saying by

Publio Siro (85-43 BC): “A THING IS WORTH WHAT PEOPLE ARE PREPARED TO PAY FOR IT.”

Nonetheless, in matters related to the disposal or sale of seized and forfeited assets, it cannot be denied

that these assets bear a stigma due to their criminal origins, and this directly influences their price, according
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to the assessment of the buyer or potential customer. Thus, many management entities are unable to
achieve the objective of selling them, since in order to make them attractive to the buyer, they must have an
“opportunity to negotiate.” This is why some countries have included different auction procedures or types
with good results. Thus the method used to sell these assets is just as important as the asset itself, or more

so, since it must contribute to transparency and impartiality and protect the credibility of the institution.

This being said, the criteria must be practical, reasonable, and clear, they must enhance the effectiveness
and efficiency of the process, as well as transparency, impartiality, and accountability, and take into account
the following factors:

= The function of the asset within the criminal proceedings and its purpose or use per se.

= |ts physical condition, state of preservation, deterioration, depreciation, or obsolescence.

= The cost of maintenance, safe-keeping, or management.

= Risks to health, security, or the environment.

= The legal situation and issues.

A methodology for efficient price adjustment may be employed when, after beginning with an English
auction, in which the initial price is bid up, but there are no bids, the process is changed to a Dutch auction,
where the price is reduced, until it reaches a previously established percentage of “bid or reduction” of the
initial price. In this way, the parameter of stigmatization of the asset can be regulated to make its sale more
attractive, and once an interested party bids, the auction goes back to being an English auction with rising
bids, and thereby promotes competition among potential buyers. However, it is important to note that this
procedure must be regulated and described in the auction rules and in the previously published sale terms

and conditions.
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Another practical experience we can contribute to this study is related to the importance of
identifying the target public or potential buyers to attend the proceedings for the disposal or sale of the
seized and confiscated assets. This is important because the marketing and merchandising should be
directed primarily to the so-called “intermediaries,” as they are the most important buyers, and not to the
end-buyers, since they are the ones who see in this a true “negotiating or business opportunity” and are not
as affected by prejudice regarding the criminal origin of the assets. Thus, it is essential that the asset
management entity focus its marketing strategy on the “target public,” primarily because these clients will be
the ones who come back and continue participating in subsequent sales, so the managing entity needs to
become a competitive business within the sales market, and to develop its own special sales procedures

through internal rules for the disposal and sale of seized and confiscated assets.
Once the assets are monetized in the form of sale proceeds, and if permitted under domestic
legislation, it is recommended that the funds be invested in time deposits or certificates, which generate a

greater return than interest on a savings account, and also are secure and sound on the banking market. The
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Secretariat for Multidimensional Security

purpose of this, in addition to halting depreciation, is to earn additional resources that will raise the value of
the monetized asset, so that if the return of the asset is ordered, not only will the proceeds of the sale be
paid, but also the interest generated from the investments. The same is true if the opposite occurs, i.e., if
the court orders loss of the asset in question in the favor of the state, which could then use the asset for
other purposes in accordance with domestic legislation. Hence it becomes a “win-win” situation, in which all

parties benefit whatever the end result.

The previous example can be seen in the following graph; it is using as a basis for investment 9%
annual interest for time deposits or certificates of deposit established by the Central Bank of Costa Rica, in

relation to the depreciation table shown earlier.
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This graph shows us that the longer it takes for the decision on the advance sale or disposal, the
slower and more difficult is the recovery cost or appreciation. Thus it is recommended that the assets be
subject to the monetization process once it is determined that they are not profitable but instead represent

an expense due to the cost of maintaining and preserving them.

Therefore, this study concludes categorically that implementation of legal provision for advance
disposal and sale is an effective way of enhancing efficient management of seized and confiscated assets,
provided these procedures are in place and permit transparency and objectivity in the valuation or appraisal

of the assets in question, and they identify the most suitable procedures and forms for their sale.
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