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INTRODUCTION

A series of documents have been prepared over the past three years within the framework of the Inter-American Conference of Ministers of Labour in regard the Promotion of the ILO Declaration on Fundamental Principles and Right at Work.  The various IACML Declarations and Plans of Action also recognize this instrument as the minimum legal reference document of the American states on the working world.  In other words, the Declaration and its implicit commitment to respect and apply a list of four fundamental principles and rights (corresponding to the eight fundamental ILO Conventions) that enjoy the consensus of the international community, is the regulatory reference for the social action of the Labour Ministries of the OAS Member Countries.   

The Principles and Rights at Work Project, within the framework of the Inter-American Conference of Ministers of Labour (IACML) of the OAS and at the request of the XII IACML-OAS, drafted a short promotional document on the subject under the title of Let us jointly promote our Rights at work, recapitulating the promotional efforts of the ILO Member States in the Americas up until that moment. 
Since then, national, subregional and regional promotional efforts have been made in the areas covered by and described in that document (public communications, seminars, launching of reports on the Declaration, technical cooperation, etc.).  These include publicity campaigns, posters, dissemination seminars, new launchings of reports on the Follow-up to the Declaration, technical cooperation projects, new research documents, and improvement of the ILO’s IACML support project website, among other things, which reflect the need for more widespread understanding of a subject that is essential in that it constitutes the basis for the international community’s labour standards.

Many actions have been taken and the signing of various Free Trade Agreements in the Americas has fanned interest in promotion for, as a result of the commitments made, the technical cooperation measures designed in those Agreements call for promoting and disseminating the rights that are the very essence of the Follow-up mechanism to the Declaration.  

By way of example, the table below contains a short recapitulation of the activities carried out since then:  

The best practices for promoting the Declaration in the Americas

July 2003 - April 2005

	Activity / result
	Description
	Audience
	Status

	Working documents 
	Research papers commissioned throughout the world on issues relating to the ILO Declaration on principles and also posted at the ILO’s website.   
	Social actors.

Specialized bodies and institutions.

Technicians or experts on the subject.


	Underway. At present there are about twenty documents, essentially in English and with a Spanish version as well. 

	ILO Website
	http://www.oit.org/dyn/declaris/DECLARATIONWEB.INDEXPAGE?var_language=SP. 
	Workers, companies, and officials involved with the working world and the general public. 
	Continuously being updated. Redesigned in 2004 to allow for a fuller content.  

	Newspaper, radio and television campaigns 
	Different campaigns in Peru, Brazil, etc., particularly with regard to the subjects addressed in the global reports.  
	Workers, companies, ministries, and the general public.
	In accordance with express national needs and requests.  

	Seminars and background cards on the fundamental rights.
	Different countries in the region in coordination with other ILO projects, particularly the Lima-based trade unions and decent work project.
	In accordance with the particular event.
	Teaching material distributed.

	Launching of the Global Report 
	Conducted annually at the regional level, with a media display.  Various different ILO offices plan the events according to the importance of the subject to their particular area.  
	General and the social actors in particular.
	The impact is considerable and is reproduced in the national press and media.  

	Technical cooperation projects
	Bi and multilateral projects on the subject.  

See the following website for a list of ILO projects: http://www.oit.org/dyn/declaris/DECLARATIONWEB.PROJECTSLIST?var_language=SP and the IPEC/ILO project web pages with regard to child labour.  

See the USDOL website for technical cooperation projects on the subject financed by Canada (Central America) and the U.S. (Chile and Central America).
	Donors, workers’ and employers’ organizations, and others that are interested in cooperation.   
	Underway.


It is undeniable that the Declaration adopted by the ILO Member States in 1998 relaunched, within the sphere of working relations, the principles and rights set out in international conventions of several years’ standing, adding to their importance today and giving them new life.   

As a result, the ILO, the States and the social actors have an already established agenda connected with this new instrument that commits them to respect and apply the fundamental principles and rights in an effort to make them fully effective.  

Attention should be drawn to the fact that the sphere of application of the Declaration is broad and covers the entire population.  For that reason, it applies not only to workers in a subordinate or typical wage-earning relationship, but also to autonomous workers and workers who, as part of the informal economy, are frequently not covered by labour laws.  The scope of this sphere is especially important, for public policies generally target the subordinate formal sector only, although the sphere of workers in which the implementation of the fundamental principles and rights is most necessary is much broader in practice.  

IN SEARCH OF A STRATEGY

As a result of its commitment to the XIII IACML, and within the context of the promotional strategy adopted, the ILO IACML support project financed by the USDOL and executed under the aegis of the ILO Regional Office for Latin America and the Caribbean, established as priorities among its activities, the holding of two national tripartite workshops to promote the Declaration through dialogue and two tripartite workshops on the application of the fundamental principles and rights within the integration processes. 

The purpose of those workshops was to decide upon several general methodological aspects proposed by the countries as a means of undertaking the application of the fundamental principles and of reaching common conclusions regarding possible concrete formulas for their effective application.  

The seminars were held in Argentina (October 2004), Peru (November 2004), Brazil (December 2004) and Honduras (February 2005), with the participation of representatives of the Ministries of Labour, the workers’ and employers’ organizations, and other institutions interested in the subject.  

The same methodology for the application of the fundamental rights was used in all the seminars, although two of them (Peru and Brazil) added a specific approach to integration processes and their effects, as they moved towards fulfilling their aim.  

The purpose of all these events was to work out different methods and measures to ensure the effective application of the ILO Declaration and to develop a strategy for fostering fuller knowledge about the Declaration’s application, with emphasis on successful practices in implementing its principles.  A highly important activity for the XIII IACML in terms of promoting the ILO Declaration as an element of socio-economic development and social peace is the holding of a national workshop to discuss the degree of application of the ILO’s Fundamental Principles and Rights at Work and the practical actions taken, underway and to be taken in regard to each of the principles, and trends in and prospects for promoting respect for the ILO Declaration. This is without a doubt a contribution of the ILO-IACML Project towards the fulfilment of the mandates handed down by the Ministers of Labour of the Americas in the Declaration and Plan of Action of El Salvador.  

Generally speaking, the region shows a noticeable deficit in the effective application of the fundamental conventions by the countries that ratified them (which are in the majority) and there is a general problem regarding the effectiveness of their underlying principles, on which the ILO Declaration is erected.  The problem lies not in the degree of ratification of those conventions by the countries in the American hemisphere, but in their level of application and in the effective compliance with the fundamental rights at work, both because the law fails to be observed and because broad sectors of occupation are not covered by labour legislation.  

There is a shortage of mechanisms at the national level to put those conventions into practice and ensure their application and the human resources involved have not been given proper training.   Some labour administrations have been found to be weak and therefore ineffective in formulating appropriate policies and following them up.  Countries in the region need to improve their level of application of the labour standards and commitments incorporated into the integration agreements.  As a result, it is necessary to reinforce the labour administrations and social actors.  

In order to improve the application of the standards associated with the fundamental rights at work, not only must the institutions of the labour administration system be built up, but activities (seminars, workshops, campaigns, etc.) must be carried out to contribute to the understanding that respect for such rights is not only an ethical and social obligation, but also a basic requirement for political stability and economic investment.  

A series of aspects were evaluated in the light of these premises and to determine the degree of effectiveness of the principles and rights contained in this Declaration and are summarized below.

Elements of an analysis

a.
Compliance with legislation on the fundamental principles and rights.

This compliance will essentially be determined by examining various basic aspects:

· Compliance with legislation in connection with international legal commitments.   

Although this aspect is purely formal, it is important to first know whether the country has ratified the ILO conventions concerning the fundamental principles and rights, for that ratification bears with it certain specific commitments defined in the Organization’s Constitution.    

If the country has not ratified the conventions --and it must be stressed here that such ratification is not compulsory for ILO Member States-- the various national efforts and actions aimed at effectively complying with the principles and rights (the obligation to respect and promote them emanates from the Constitution and the Declaration of Fundamental Principles and Rights that are binding on all Member States) must be evaluated by studying the information contained in the reports issued as part of the Follow-up to the Declaration and that comprise the Annual Report.    

In both cases, and irrespective of the contents of government reports (of a very different nature in the two cases, as to both contents and implications), the comments of workers and employers provided for in the two systems (control and follow-up, respectively) must be given special consideration as a source of information.  

If a country has ratified one or several fundamental conventions, then the possible observations, direct requests or recommendations of the International Labour Organization’s control bodies are of primary importance for following them up, inasmuch as their contents will provide important indications regarding the application of those rights at the national level, the progress made and any possible gaps, as well as any practical problems the country needs to resolve in that regard.   

It is also important to consider the recommendations and conclusions of the Committee on Freedom of Association (only on the principle of freedom of association and the effective recognition of the right to collective bargaining not associated with the ratification), the Conference Committee on the Application of Standards with regard to complaints over failure to comply with Conventions, together with any other control procedure provided for in the ILO Constitution.   

These could be supplemented by international jurisprudence on the subject, such as, for example, that emanating from the Inter-American Court and other international Human Rights organizations that would also make it possible to detect any legal or practical problems regarding the effectiveness of the principle, using a legal value different from that of the ILO recommendations.  

The information contained in the Global Reports that are also part of the Follow-up to the Declaration, and which cover the entire world, can also be used for reference purposes, above all when it coincides with a general frame of reference indicative of trends and changes.  

· Compliance with and supervision of national legislation.
Determining the degree of compliance with the principles and rights also means evaluating internally the regulations enacted in the country, using one’s own means, to find out whether these are enough to meet existing real needs.  A methodology should be devised tailored to national needs, culture and development, in order to follow up the application of the legislation and its effects on promoting and developing those rights.

To determine that compliance, legal sentences must be considered, using two different approaches.  First, the legal sentences must be evaluated in order to determine whether the fundamental principles and rights have been respected and whether they are used in the justification for those sentences or whether those legal sentences reveal an indifference or are contrary to international conventions.  And second, the results of the sentences must be evaluated to see whether they adequately protect the fundamental rights and principles.   

Administrative decisions of national control bodies, such as labour inspection reports, are another essential element in the follow-up.  That inspection may perform the educational role of disseminating existing legal provisions, in addition to its natural function of controlling the application of legislation. Efficient and organized inspection is essential, involving enough resources to both ensure its control function and contribute towards preventing possible problems.  

b.
Basic institutions in the practical and effective application of the principles.  

To ensure the effective application of the principles, it is necessary to consider another series of practical and essential elements, in addition to the legal aspects and their interpretation and development.

Existence of an effective labour administration.  As already pointed out, administration and, particularly, inspection have a basic role to play in supervising and promoting the application of the fundamental principles and their effective capacity and effectiveness are essential elements.  A series of public institutions operating in the social sphere that have specific support, supervisory or control functions to fulfil in the area of labour relations and their correct operation are definitely able to contribute to better labour relations.  Even so, excessive intervention by these institutions in the development of bipartite relations is a fundamental problem in some of the region’s countries.  

In addition, labour administration in some countries of the region is sluggish and shows little efficiency.

In order to fulfil their objectives, other administrative services, such as dispute settlement, official registers, or information systems need to be effective and functional.  

Adequate statistics that make it possible to operate on real bases.  The shortage of statistical data to support decision-making by both State bodies and the citizens themselves is one of the basic problems noted in some countries.  Statistics are used to evaluate how the protection of fundamental principles and rights evolves, on the one hand, and, on the other, as vital information for preparing and carrying out public policies, plans, and programs.   In order for appropriate labour relations to develop, public and available information sources are needed.  National and/or sectorial statistics on membership rates, collective bargaining coverage, disputes, employment, unemployment and so forth, make it possible to properly implement a general policy on the subject. 

c.      
Public policies, plans and actions.

The evaluation in this area will concentrate mainly on the efforts of the Executive and of the other levels of the decentralized State that serve to focus on, develop and carry out the fundamental principles by means of programmed actions or through specific objectives, above and beyond the law. 

The existence of a national Plan on a specific issue, such as equality, for example, will reveal an express national political objective and it is essential to examine its elements in order to study the development of that principle.  

d.     
The programs and technical cooperation and assistance.

There are country programmes and others that are executed with international assistance that facilitate the progress of national actions and that are normally connected with specific follow-up objectives.  Having such a programme or project reveals the existence of an express political will and of recognition of needs and of the will to meet them. An example of this are FTA-linked cooperation programmes in the region that tend to compensate to some extent for failure to comply with labour rights through programmes adjusted to national needs and financed by the more developed countries.  

It should be mentioned that not having a project is not necessarily a negative aspect, for this may be due to temporary aspects (inability to fulfil the donor’s economic requirements, for example).  

e.      The social actors. 

Several aspects should be borne in mind under this point.  In the first place, it is important to know whether the social actors --basically workers’ organizations, employers’ organizations and their representatives-- are adequately informed about the fundamental principles and rights, because compliance with principles cannot be advocated if appropriate information about the subject is unavailable.  

In the second place, the commitment of the social actors to comply with the fundamental rights and principles needs to be evaluated.  We are referring both to the commitment made within their organizations and to their joint efforts with the public sector to apply those principles.  This reveals two important aspects:  on the one hand, that the State is not responsible for that compliance on its own, but that the civil society involves itself in order to attain sustained compliance with the principles; and on the other, that it offers a greater possibility to reach the goals.  In this case, it is important to evaluate the instruments that are used, such as, for example, social dialogue or committees that are set up for concerted efforts.  

To conclude, it should be mentioned that each of the aspects mentioned could be evaluated independently in terms of the ideal situation, in such a way that concrete goals could be set to be reached within specific timeframes, in order to progressively arrive at that ideal situation.  The evaluation should be comprehensive and each aspect should be assigned a given weight, so that they are all comparable and it will be possible to determine which aspects need most work.  In any case, this evaluation is instrumental, conducted on voluntary bases and comprised of elements of analysis that should be adjusted to each specific case.  The method to be used is an instrument requiring study and should be determined by the country and the actors involved.

THE INITIAL RESULTS

The workshops that have been held yielded some important results that will doubtlessly serve as elements for reflection in our search for a common strategy.  

Each workshop formulated some conclusions that confirm a series of facts.  Some of the most important are summarized below:

1. By way of example, it was confirmed that the Declaration of Fundamental Principles and Rights is a decisive core element for the discussion and development of labour relations and the protection of labour at the national level, for in addition to its intrinsic value, it reinforces and completes the commitments acquired by the countries with the prior ratification of the fundamental Conventions.  The discussion of public policies on the subject must necessarily consider the application of the Declaration and of the ILO Conventions that complement it.  

2. Legally-speaking, fundamental rights in the region show important regulatory development, based on constitutions that deal appropriately with those rights in general terms.  Even so, a pending agenda of regular legislation to expand upon the constitutional precepts or to update that legislation still exists.  

3. Countries in the region generally exhibit a high rate of ratification of the fundamental conventions.  Notwithstanding, observations and recommendations have been received in recent years from ILO bodies, reflecting some violations that are highly legal in nature.  In this context, the sizable number of complaints and observations repeatedly made with regard to freedom of association is particularly important, although it should not be forgotten that this is the only principle for which a specific mechanism has been established.

4. While some of the ILO’s observations and recommendations have been fulfilled and in some cases have even resulted in legislative changes, long delays in rectifying those failures to comply have been noted.  

5. The fundamental principles and rights contained in the ILO Declaration need wider dissemination, particularly so that judges and other justice operators will apply them.  

6. Public policies, plans and programmes are needed to develop the fundamental rights. There are still some aspects that have not yet been addressed or studied that could be extremely useful in determining policies, consensuses and the like.  In other words, further investigation of the situation is needed so that correct decisions may be reached in order to attain wider application of fundamental labour principles and rights.

As work proposals, the workshops considered establishing specific working methods and means of action in which the need to work in concrete areas was deemed advisable.     

1. The fact that there are a large number of citizens who have little or no information about fundamental principles and rights was considered, together with how the continued existence of this situation could have an important effect on the country’s development.  Furthermore, no information is available about the treatment and effects of integration processes and international trade agreements on the rights and opportunities of citizens, and particularly on the application and improvement of fundamental rights and principles.  

2. The information that should be provided has to do with the contents of the Declaration, the observations and recommendations of ILO bodies, the studies that are conducted in or outside the ILO, the experiences of other countries in promoting the fundamental principles and rights, the Global Follow-up Reports to the Declaration, the IPEC reports, simple guidelines or practical examples that illustrate the contents of the fundamental principles and rights, etc.   

3. It is the duty of the State and of trade unions and employers’ organizations to provide citizens and their members with complete and timely information.  

4. An information network on the fundamental rights and principles should be created for that purpose and could be fed by the three cited actors with ILO support.  The objectives are both quantitative and qualitative.  Targets should be set involving the number of people who must have heard or read about the fundamental rights and principles, while qualitatively, the aim is to promote fuller analysis of the information and a broader analysis of the subject and to ensure that the matter is discussed in certain forums.  

5. A series of mechanisms would be used to provide the information (communications media, the web, etc.) for those purposes, in addition to the formation of the network.   

6. It is also necessary to consider the possibility of establishing special statistics to measure the status of the fundamental principles and rights and also to gauge the impact of public policies on the subject and to carry out special studies.  

7. An element of special interest is education on fundamental rights and some relevant experiences (a project prepared by the ILO Subregional Office for the Andean Countries, and in Argentina
) can be found.  If students are told about those principles and rights and they are discussed in class and absorbed, the possible effect will be to widen the knowledge about them, awaken interest in them and pave the way for their sustainable discussion and dissemination over time.  

8. It is also important to consider designing methodology to apply the fundamental rights that could be used to identify the weak points and the instruments for dealing with them.  

9. It is necessary to create a virtuous circle of complying with the standards.  To that end, the State and civil society should jointly create the instruments to accurately gauge the advances or setbacks in standards and that could also be used for taking measures.  Those instruments should be regional in conception so that other government bodies in addition to the Executive could be involved in their use. 

10. Social dialogue is the primary instrument for disseminating the fundamental principles and rights.  It is important to take advantage of the significant experiences in social dialogue that exist in some countries, in order to convert them into vehicles for the dissemination and discussion of the fundamental principles and rights.   These vehicles could also offer the chance for workers and employers to agree upon an instrument in which they commit to disseminating and promoting the Declaration and seeking fuller compliance with the fundamental rights and principles.   

11. It is also necessary to tie it in with other related issues such as, for example, the country’s competitiveness --in other words, how the application of the Declaration contributes towards improving the country’s competitiveness.   

12. A key aim in the work of prevention (dissemination), control (inspection) and penalization is to build up the Ministry of Labour.   This means that the topic of the fundamental principles and rights should cut across all of the Ministry’s programmes and offices so that they take these fundamental principles and rights into account when preparing their various activities.

13. It is also necessary to strengthen the institutional capacity of State institutions and of private organizations to prepare public policies relating to the application of the fundamental principles and rights by creating and reinforcing the mechanisms for cooperation and coordination and the transfer of information.  

14. Inasmuch as the Declaration is at the root of the labour dimension in the integration processes and is one of the supporting pillars for appropriate integration that avoids inequalities, it is important for those integration processes to reinforce the Declaration.  

15. It is also important, within the sphere of the integration agreements, to collect and disseminate good practices in implementing and developing the principles set out in that Declaration.  

16. Lastly, the regional integration vehicle should be put to use in building indicators to follow up on and mechanisms to ensure compliance with the Declaration.  

CONTINUE ADVANCING

Two years have passed since the last report was prepared on the subject we are dealing with and the fundamental rights at work have become a priority.  Their application and the means for ensuring their effectiveness have become a necessity for guaranteeing good global governance and particularly the development of the labour dimension in the American hemisphere within the context of the Summit of the Americas process.  

The fundamental principles and rights at work are an expression of the freedom of an individual in performing his production and professional activity and is undoubtedly one of the cornerstones for decent work.  Even so, the best means for improving their effectiveness are still to be established. Our task is to identify elements, courses and methodologies.  That of the countries is to find the best tripartite way to comply with them, while respecting their own needs and levels of development.    

The work is progressing and the idea of applying the fundamental principles and rights is growing clearer. The ILO’s constitutional idea of social justice can be attained only through application of those rights.  
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� The “Building the future through decent work” project aims to incorporate the contents of the Declaration in Argentina’s middle school curriculum.  





