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I. Presentation

The economic integration processes involve both social and, particularly, labour aspects.  The equitable distribution of the benefits of such processes among all members of society requires the social and labour development of the participating countries. The social bases for these processes are manifested in strict and general respect for human rights, including the fundamental rights at work contained in the ILO Declaration on Fundamental Principles and Rights at Work (1998) and the Follow-up to that Declaration
.

As a result, the Declaration sets out the essential aspirations in regard to work.  It encompasses a basic nucleus of labour rights that are considered to be the absolute minimum for establishing equal conditions for development and on which the dignity of human beings and their equality within society rest.   

In the ILO, from a legal standpoint, the fundamental Conventions are the foremost instruments for making these rights operative through their ratification by the States.   The Declaration completes this general framework, for not only is it a legal instrument with the force of an international treaty, but it also operates as a political instrument that backs up and moves in the same direction as the contents of the fundamental ILO Conventions
, by renewing the commitment of the States to build an economic and social environment based on respect for those principles and rights.   The Declaration needs no ratification or adherence and is binding on all of the Organization’s Member States.  

There are several technical cooperation projects underway in the Western Hemisphere that are associated with different principles targeted by the ILO Declaration’s INFOCUS Program and other technical or related units and whose purpose is to ensure that those principles are put into practice.  Among these are the various different phases of the Fundamental Principles and Rights at Work of the ILO in the Context of the Inter-American Conference of Ministers of Labour of the Organization of American States (ILO-IACML) Project, covering the entire inter-American territory and funded by the United States Department of Labour (USDOL).

During its second phase (September 2002 to March 2004) and in the context of the Twelfth IACML, as a result of its support for Working Group 1 (entrusted with following-up on the labour aspects of the integration process in the Americas), the ILO-IACML Project conducted five studies on the labour provisions in the Regional Integration and Free Trade Agreements in the Americas (preliminary versions for discussion) that illustrate the consistency between the labour legislation measures present in those agreements and the ILO’s Fundamental Principles and Rights at Work.
Now in its third phase, the Project will carry out activities that will seek to contribute to the overall application of ILO fundamental principles and rights and to the improvement of employment and social conditions of the hemisphere’s people through support for the implementation of the El Salvador Declaration and Plan of Action subscribed by the Ministers of Labour of the OAS at their Thirteenth Inter-American Conference.  It will also support the work of the Office of the Pro Tempore Chair, occupied by Brazil, the work of the troika (Canada, Brazil and Mexico) and that of Working Groups 1 on the Labour dimensions of the Summit of the Americas process and 2 on the Institutional strengthening of the Labour Ministries.  
In supporting the efforts of Working Group 1, the Project will conduct in-depth studies on the effects, in the regional integration and free trade agreements in the Americas, of the labour commitments and of the application of the ILO Declaration on Fundamental Principles and Rights at Work 

As a result, the Project’s Immediate Objective 1 is, accordingly:  To ensure that the OAS Member States gain a fuller understanding of the labour dimension of economic integration in the context of the effective application of the ILO Declaration on Fundamental Principles and Rights at Work and the Follow-up to that Declaration.  
II.
Nature and aim of the studies on “Regional Integration and Free Trade in the Americas: the labour challenge”

During phase 2 of the Project, five studies (preliminary versions for discussion) were prepared on the subject of “Regional Integration and Free Trade in the Americas: the labour challenge,” dealing with the following subregional agreements: the North American Free Trade Agreement (NAFTA), the Caribbean Community and Common Market (CARICOM), the Andean Community of Nations (CAN), the Southern Common Market (MERCOSUR) and the System for the Integration of Central America (SICA).

The studies were aimed at reviewing the application of national and regional instruments associated with the fundamental principles and rights at work.  They did not preclude the treatment of national or regional provisions that reflect other labour rights, in greater or lesser degree, such as safety and health at work, professional training, minimum wage, and social security, among others. The objective was to study how closely the labour provisions in those agreements correspond to the fundamental principles and rights at work and to examine their effective application.  

The labour legislation in effect in each subregional agreement and in their corresponding member countries was also considered.  In-depth interviews were conducted with representatives of governments, employers and workers in some countries that volunteered, to wit:  the United States of America and Canada for NAFTA; Barbados and Jamaica for CARICOM; Peru for the CAN; Argentina and Uruguay for the MERCOSUR; and Costa Rica and Panama for SICA.  In January 2004, these preliminary versions for discussion were posted in the websites of the ILO-IACML Project and of the OAS. CDs containing the English and Spanish versions of those studies were also sent out to all of the Ministries of Labour of the OAS Member States.  

Generally speaking, those studies looked into the labour aspects of the subregional integration processes, particularly the implementation of and follow-up to the ILO Declaration.  An effort was made to determine to what degree those processes promote or restrict the application of the Declaration within their member countries.  Labour provisions in effect in the economic integration and free trade agreements were identified and a comparison was made with the contents of the Declaration.  The studies also state whether or not the member countries of those agreements are taking concrete measures to comply with their labour commitments and how they do this.  
It was proposed that the studies be discussed in depth and that the steps to be taken at the first meeting of Working Group 1 (WG1) of the Thirteenth IACML (Washington, D.C., May 2004) be defined –in other words, the options for following up on these efforts within the IACML.  

Also during phase 2 of the Project, a comparative analysis of those studies was prepared under the title of the labour dimension in the regional integration and free trade agreements in the Americas and was widely distributed as a bilingual publication (English/Spanish).  This report seeks to contribute to an understanding of the labour dimensions in the Summit of the Americas process, thereby helping the IACML to fulfil the specific mandates handed down by that process.    

III. Comments, conclusions, and recommendations

The main conclusions to be drawn and the recommendations to be extracted from the five studies
 are set out below and some general comments are made about possible steps that could be taken within the context of the activities of this Project.  

NAFTA

· The North American Agreement on Labour Cooperation (NAALC) and the North American Commission for Labour Cooperation (NACLC), NAFTA’s regulating frameworks for labour issues, explicitly mention the ILO Declaration.  

· In the Agreement, the Member States bind themselves to “protect, enhance and enforce basic workers’ rights” by establishing eleven “guiding principles” that each signatory country commits itself to promote.  These principles indicate “broad areas of interest in which the Parties have developed, each in its own way, laws, regulations, procedures and practices that protect the rights and interests of their respective labour forces” and which include: freedom of association and protection of the right to organize; the right to bargain collectively; the right to strike; the prohibition of forced labour; restrictions on the work of children and young persons; and the elimination of discrimination in employment.

· Although the three Member countries of NAFTA have legal protection for their workers and the eleven principles enshrined in the North American Commission for Labour Cooperation are reflected in their respective labour regulations, compliance with those regulations has yet to be completed.  

· With its creation in 1994, the NACLC embarked on a series of cooperative and collaborative activities, many of which promote, either directly or indirectly, not only the NAALC’s eleven guiding principles, but also the fundamental principles of the ILO Declaration.  The collaboration also takes the form of sending out and reviewing public communications.

· Although still limited, the creation of new vehicles to enforce labour protections through the NACLC is a positive step in the right direction.  

CARICOM

· Important progress can be seen in the area of labour in this subregion in general, particularly with regard to the harmonizing of legislation where “model laws” play a key role and represent an interesting option.   

· Quite a lot has been done to establish regional provisions.  The work accomplished on the “legislative models” is a step in the right direction and a commitment to those models appears to exist in principle.  

· While the national legislation of the various Member countries has much in common, it is necessary to put the agreed provisions into effect –particularly those that are generally expressed in the CARICOM Declaration.  

· The subregional model laws offer an attractive prospect for the application of the fundamental rights at work, in light of the fact that this legislative practice underlies the commitment to harmonize labour laws throughout the region.  

· The Declaration has been published and disseminated and model legislation has been drawn up.  The true problem appears to be not whether these regional provisions exist, but whether they are being incorporated in national laws and practices.

· Several gaps in regional provisions remain to be filled, insofar as the national execution of regional agreements is concerned.  

· Even so, if the draft laws and the Declaration are fully executed, all of the countries will be working under equitable conditions.  The most pressing matter, therefore, is more the individual execution in each country than the existence of or commitment to comply with regional provisions.   
CAN

· The CAN has centred its subregional agreements and commitments on issues like professional training, migration flows and social security, thus disassociating itself from the nucleus of fundamental rights at work, which are handled at other levels and in other subregions.  The Andean Social Charter (Lima, December 1999), although lacking a binding force, does include the fundamental principles and rights at work among its provisions.  

· The CAN’s Community legal system at present does not cover the fundamental principles and rights at work, thereby limiting –among other things- the definition of a comprehensive socio-labour dimension for the integration process and the possibilities for providing Community jurisdictional control mechanisms for those fundamental provisions.  

· The prospects for consolidating a socio-labour dimension that would be capable of boosting equitable economic growth couldn’t be better.  The prospective incorporation of the “Andean Social Charter” and of the “Andean Charter for the Promotion and Protection of Human Rights” within the CAN’s regulatory system would contribute to the development of the socio-labour dimension within the integration agreement.  

· More recognition should be given in the declarations and regulatory provisions of the CAN to social dialogue and, most particularly, the effective participation of social actors in its various bodies should be ensured.  

· The CAN could serve as an important forum for discussing, interacting and learning about the regulatory provisions, programs and plans referring to labour issues.  
MERCOSUR

· Although the process suffers from a certain degree of institutional weakness that hampers the execution of the fundamental principles as a community, MERCOSUR appears to be the bloc that has moved farthest toward incorporating the socio-labour dimension.

· Even so, the creation of socio-labour bodies has not been the result of the clearly-expressed will of the governments.  Rather, it has constituted a disjointed response to the demands of the social actors to include the social dimension in the integration process.  

· For that reason, the location of its socio-labour bodies within the community decision-making system tends to be unclear and they have no systematic ties to the other MERCOSUR bodies.  In this process, the socio-labour bodies depend largely on the vigour brought to bear by the social actors themselves.  

· On the other hand, MERCOSUR’s socio-labour bodies are characterized by their participatory composition, as structures for the incorporation of civil society and spheres for dialogue and concerted efforts among the social, government and non-government actors.

· The region has regulated the fundamental rights at work, as well as the core issues associated with employment and social security and some aspects of labour administration.  

· MERCOSUR’s Socio-labour Declaration (Rio de Janeiro, December 1998) is a solemn proclamation of the fundamental social rights recognized as such in MERCOSUR.  

· The Declaration expressly recognizes freedom of association, collective bargaining, the right to strike, the elimination of forced labour, special protection for children and young persons, non-discrimination and effective equality of rights, treatment and opportunity in employment and occupation.  

· The MERCOSUR Socio-labour Declaration, according to its own terms, consolidates the progress already made in the socio-labour dimension of the integration process and serves as an underpinning or support for future and continuing advances in the social area, "above all through the ratification of and compliance with the principal ILO conventions."

· The following labour actions are proposed: to create a needed supranational labour code; to include individual working rights in community legal provisions; to facilitate increased horizontal cooperation that will make it possible to comply with community and national provisions based on the ILO Principles and Rights at Work; to disseminate the contents of the Socio-labour Declaration more widely and to agree on mechanisms for its joint implementation; to strengthen the Socio-labour Commission (SLC) by providing technical and economic support in order to facilitate compliance with the Principles and Rights at Work incorporated through the MERCOSUR Socio-labour Declaration; and to create a specific environment for monitoring, surveying, and detecting violations of labour rights.

SICA

· Although the institutions of this economic subsystem are the longest-standing institutions in the region, their socio-labour aspects are not well-developed.  

· The few measures taken to comply with the Principles and Rights at Work have been very unequal in scope.  Their results depend very largely on the existence of external financial resources.  

· Little is done within SICA to follow up on Presidential Summits and Meetings of the Ministers of Labour, which is left up to each of the countries individually.  

· For the social actors, the Central American Integration System is a highly complex and bureaucratic network of bodies and levels, about which little is known.  There is even less information about the activities that are carried out in the socio-labour field.  The opportunities for social actors to be involved in the study of vitally important issues for strengthening the System are considered insufficient.  

· Most of the social actors are unfamiliar with the regional provisions associated with the development of socio-labour issues.  Those persons who do know what these provisions are claim that they consist only of general and abstract declarations that have shown little or no effectiveness.  They recognize that among the obstacles that are holding back further progress toward the integration model are the asymmetries that exist among the countries of the subregion in the socio-labour and economic areas.  

· The right to freedom of association and collective bargaining is one of the fundamental rights that have attracted the least attention from the Presidential Summits and Councils of Ministers of Labour.  It is precisely the lack of compliance with this right that displeases trade union movements in the region the most.

· The declarations of the Presidential Summits and of the Councils of Ministers of Labour have expressed most concern for the effective abolition of child labour and the elimination of discrimination in employment and occupation. Little political interest has been shown in the subregion in the issue of forced labour.  

· The presence of several ILO projects in the region –particularly of IPEC, MATAC, PRODIAC and RELACENTRO- has been able to offset the lack of subregional institutional alternatives within the framework of the System for the Integration of Central America and to permit the rapid and more technically precise execution of the socio-labour guidelines agreed at the Central American Presidential Summits or Meetings of the Council of Labour Ministers.  

· The Central American Social Integration Subsystem should function as the governing jurisdictional level that would execute or coordinate the socio-labour activities or commitments assumed by the governors, in support of the Presidential Summit Meetings.  

· The Council of Ministers of Labour, which is outside the formal institutional structure of the Central American Integration System,  should be made a part of the Central American Social Integration subsystem and given responsibility for carrying out the tasks entrusted to the Subsystem.  

· It is necessary to foster a program for widely disseminating the socio-labour policies adopted within SICA that would give the social actors a clearer picture of the work done by the different institutions of the Integration System. 

General conclusions 

The studies that have been made as part of this Project reveal that at the subregional level, the MERCOSUR, CARICOM and NAFTA have taken up and enlarged upon the fundamental rights (for others are included, such as social security or minimum wage), while SICA recognizes only the right of non-discrimination and the CAN shows no evidence of expressly recognizing the fundamental rights.  

While the integration processes have made important strides toward developing regulatory provisions on the fundamental rights at work, the domestic legislation of some of the region’s countries requires further development.  In the case of some communities (SICA and CAN), it would be advisable to review the role of the fundamental principles and rights and to consider the possibility of endowing them with express juridical value.  

There are serious limitations in many countries on the application of those regulatory provisions and commitments, both because of the failure to observe the law and of the existence of broad sectors of occupation that are not covered by labour legislation.   . Comments made by the ILO Committee of Experts on the Application of Conventions and Recommendations (CEACR) point to the existence of problems in applying international labour provisions.  

There is a shortage of national mechanisms for implementing and applying these labour provisions and the human resources in the countries lack the necessary training.  Generally speaking, the labour administrations have been found to be weak and rather ineffective and to experience problems in formulating appropriate policies and following them up.

The countries in the Americas need to improve their level of application of the labour provisions and commitments incorporated within the integration agreements and it is necessary to strengthen the labour administrations and the social actors.  

It is essential to consider the transfer of information and experiences as a foundation for the region’s development.  Common strategies must be explored that would allow for access on an equal footing to good information and to the dissemination of good labour practices.  

Although there is some evidence of the effective application of labour provisions, these experiences do not appear to be sufficiently widespread throughout the region.   More development is apparently needed in the cases of the information, horizontal cooperation, forums for discussion and regional information networks.  

Representatives of the social organizations consulted by ILO in the framework of these studies are generally in favour of the integration process and of developing a social and labour dimension within these processes, particularly with regard to respect for the fundamental rights of the workers.  They consider, however, that the social actors should play a larger role in advancing the integration processes and developing their socio-labour dimension.  They are critical of the bureaucratic red tape that some integration processes appear to have spawned..

Recommendations

It is recommended that the countries properly develop labour provisions that are applicable to the fundamental principles and rights at work and/or apply those provisions more fully.  It is also advisable for the integration processes that have not yet developed a socio-labour dimension (SICA and CAN) to do so.   

In order to improve the application of provisions on the fundamental rights at work, it is necessary to both strengthen the institutions of the labour administration system and  conduct campaigns aimed at creating an understanding that these rights are not only an ethical and social obligation, but also a basic requirement for political stability and economic investment.  

It is recommended to boost and facilitate more participation by social actors in the jurisdictional levels and bodies of the integration processes and in the negotiation process per se, so that they will be more dynamic and enjoy more social support.  

The execution of multilateral and bilateral cooperation projects should be promoted that would contribute towards accomplishing the objective of complying with the fundamental rights, reflecting national needs and seeking working formulas that would adjust to the new situations of compliance with the principles in the context of subregional and regional (hemispheric) integration processes.   

Future prospects (options for follow-up)

The activities carried out by this Project in the context of IACML Working Group 1 (Socio-labour dimensions of the Summit of the Americas process) thus far, and particularly during its second phase, consisted of studies made to review the labour provisions in the integration and free trade agreements in the Americas and their conformity with the fundamental principles and rights at work (ILO Declaration) and also the policies and instruments for their effective application, and to determine whether the countries are taking concrete measures to comply with the labour commitments and how they are doing this.  In-depth interviews were also conducted with representatives of the government, employers and workers in some countries that volunteered, in order to incorporate these people’s assessments of those processes, of the development and scope of the socio-labour dimension, and of the application of the regulatory provisions on the fundamental principles and rights at work.  

As already mentioned, a bilingual (English/Spanish) comparative analysis of the studies made was prepared and widely disseminated under the title of:  The labour dimension in the regional integration and free trade agreements in the Americas.
The current proposal is to define, once these studies have been discussed in depth,  options for following up on them –the next steps to be taken, based on what has already been accomplished.  The question to be asked, then, is: What remains to be done? Unless there is a better idea, and insofar as the Project is concerned, it is necessary:

· To define detailed conclusions and recommendations for each subregion in order to move ahead with those already presented at the Ministerial Meeting in El Salvador (September 2003) that opened the Thirteenth IACML.  
· To work on a better application of labour provisions, particularly those concerning the fundamental principles and rights at work, and to define the means and tools for accomplishing this.  
· To hold joint workshops of representatives of the different subregional integration processes, within the Project’s possibilities, to discuss the effects of the labour commitments and of the application of the ILO Declaration with relation to the regional integration and free trade agreements in the Americas.  

· To encourage the execution of multilateral and bilateral cooperation projects that would help reinforce the aim of complying with the fundamental rights.  
· To explore common strategies that would allow for equal access to good information and to the dissemination of good labour practices.  
In order to accomplish these aims, this Project plans, in its third phase, to conduct in-depth studies on the application of the ILO Declaration in the context of the regional integration and free trade agreement processes in the Americas.  

April, 2004



�











� The Declaration stresses four essential elements, to wit: 1) the right to freedom of association and the effective recognition of the right to collective bargaining; 2) the elimination of all forms of forced labour; 3) the eradication of child labour, particularly its worst forms; and 4) the elimination of discrimination in employment and occupation.  


� The fundamental ILO Conventions are: 1) Freedom of Association and Collective Bargaining – Convention No. 87 (1948), on freedom of association and protection of the right to organize, and Convention No. 98 (1949), on the right to organize and collective bargaining; 2) Forced Labour – Convention No. 29 (1930), on forced labour, and Convention No. 105 (1957), on the abolition of forced labour; 3) Child labour – Convention No. 138 (1973), on the minimum age, and Convention No. 182 (1999), on the worst forms of child labour; and 4) Discrimination – Convention No. 111 (1958), on discrimination (employment and occupation), and Convention No. 100 (1951), on equal remuneration.


� Information taken from the preliminary versions for discussion of the five studies and of the publication “The labour dimension in the regional integration and free trade agreements in the Americas.” International Labour Office (ILO), Regional Office for the Americas. “Fundamental Principles and Rights at Work of the ILO in the Context of the Twelfth Inter-American Conference of Ministers of Labour of the Organization of American States” Project.
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