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THE FIGHT AGAINST CORRUPTION


The Heads of States and of Government of the OAS member States proclaimed at the 1994 Summit of the Americas in Miami that "the problem of corruption is now a matter of prime concern not only in this hemisphere but throughout all regions of the world".


Since that year (1994), the Organization of American States has served as a framework for the activities leading to the adoption of the Inter-American Convention Against Corruption which has now entered into force.  Also adopted was the Inter-American Program of Cooperation to Fight Corruption which aims mainly to guide and channel the activities to implement the actions set out in the Convention, which serves as an overall legal framework for the Program.  Concurrently, during this period, actions have been initiated to prepare model legislation, which may assist the countries of the Americas in their efforts of classifying certain types of corruption covered in the Convention as criminal offenses.


Both, the Inter-American Convention and the Program of Cooperation to Fight Corruption recognize that corruption is a pervasive phenomenon adversely affecting the public and private sectors and that fighting it involves internal actions within each country as well as international cooperation.  These instruments also recognize that actions need to be undertaken in the areas of law and institutions and that steps need to be taken to create, maintain, and strengthen the mechanisms by which civil society participates in the fight against corruption.  Our Organization further recognize that is indispensable that a framework be established in close coordination with other global and regional international organizations that have been undertaking major initiatives in the fight against this complex problem.


The Inter-American Convention Against Corruption was the result of efforts and negotiations during which the Countries of the Americas reached agreement on certain binding clauses, assumed commitments with respect to exploring the possibility of establishing certain acts as criminal offenses in national legislation, established formulas for international cooperation and indicated their intention to implement internal mechanisms to facilitate more efficient action in efforts to prevent and fight corruption.  


The underlying principles on which the American countries needed to agree in order to advance in their fight against corruption are included in the preamble of the Convention, that states that corruption undermines public institutions, strikes at society, moral order and justice, as well as the comprehensive development of peoples; the countries consider that representative democracy requires, by its nature, the combatting of every form of corruption in the performance of public functions; the States are also persuaded that fighting corruption strengthens democratic institutions and prevents distortions in the economy, improprieties in public administration and damage to a society's moral fiber; and they recognize that corruption is often a tool used by organized crime for the accomplishment of its purposes.


In its preamble, the Convention also refers to the "importance of making people aware of this problem and its gravity, and of the need to strengthen participation by civil society in preventing and fighting corruption"; it further recognizes "that, in some cases, corruption has international dimensions, which requires coordinated action by States to fight it effectively"; the States expressed the conviction of the need for prompt adoption of an international instrument to promote and facilitate international cooperation in fighting corruption and making it possible to take "appropriate action against persons who commit acts of corruption in the performance of public functions, or acts specifically related to such performance, as well as appropriate measures with respect to the proceeds of such acts"; the States further express their concern about "the steadily increasing links between corruption and the proceeds generated by illicit narcotics trafficking which undermine and threaten legitimate commercial and financial activities, and society, at all levels"; lastly they bear in mind "the responsibility of States to hold corrupt persons accountable in order to combat corruption and to cooperate with one another for their efforts in this area to be effective".


The Convention contains three basic definitions for its application:  the definitions of "public function", "public official", and "property".  “Public function”, which is the subject matter regulated by the Convention, means any "temporary or permanent, paid or honorary activity, performed by a natural person" and the need to clarify whether criminal acts committed by these individuals are covered under the Convention.


Pursuant to the Convention, the public function must be performed in the name or in the service of the State "or its institutions, at any level of its hierarchy".  The reference to levels of hierarchy means that even acts of corruption having to do with payments of small sums of money to officials of lower levels in the hierarchy for the performance of normal functions is covered under the Convention.


The definition of "public official", "government official", or "public servant" is also broad and includes even those that have not yet assumed their duties by embracing those who have been "selected, appointed, or elected".  


The Convention does not limit the concept of corruption to public officials alone.  In fact, it also refers to acts of corruption "in the performance of public functions, or acts also specifically related to such performance" seeking thereby to include the actions of private individuals when such acts are specifically related to acts of corruption affecting public officials. 


Purposes.  The Convention refers to the agreements between the States on the purposes pursued therein:  one that involves internal actions and another actions that are international in nature.  Internal actions are intended to promote and strengthen the development by each of the States Parties of the mechanisms needed "to prevent, detect, punish, and eradicate corruption".  With respect to international actions, they are designed to "promote, facilitate, and regulate cooperation among the States Parties to ensure the effectiveness of [the] measures" taken against corruption. 


Scope.  The Convention is applicable in cases in which the act of corruption has been committed in a State Party or has effects therein.  


Jurisdiction.  The Convention is very broad and flexible in its concept of jurisdiction and requires that the States Parties adopt such measures as may be necessary to establish its jurisdiction over the offenses when the alleged act of corruption is committed in its territory or when the alleged criminal is present in its territory and the State does not extradite such person on grounds of nationality.  The States Parties  exercise jurisdiction when the offense is committed by one of its nationals or a person who habitually resides in its territory.  Lastly, is broad in not precluding any other rule of criminal jurisdiction established by a State Party under its domestic law.


Acts of corruption.  Acts of corruption covers the underlying thrust of the Inter-American Convention.  It is formulated as a clause binding on the States Parties.  This rule reinforces the terms which embodies the commitment by the States Parties to adopt the necessary legislative measures to establish as criminal offenses under domestic law the acts of corruption.


This provision  is notable for its broad sweep, since it is applicable not only to public officials but to any person who performs public functions who solicits or accepts articles of monetary value or other benefit "such as a gift, favor, promise or advantage for himself or for another person" as well as for a third party who acts in his favor.  Also covered under this article is the act of offering or granting articles of monetary value or other benefits to a public official or to a person exercising public functions.


In either case, the requesting or soliciting as well as the offering or granting are done "in exchange for any act or omission thereof in the performance of his public functions".  The term "in exchange for ", used in this article, adds the delicate task of proving that an act was the direct result of the requesting or offering of benefits to a public official.


The intermediary, included in the term "directly or indirectly" is expressly stated which considers an act of corruption the participation as a "principal, coprincipal, instigator, accomplice or accessory after the fact, or in any other manner, in the commission or attempted commission of, or in any association or conspiracy" to commit any of the acts referred.


The laundering of resources from the proceeds of the corruption is also covered, which mentions "fraudulent use or concealment of property derived from any of the acts referred to in this article".


It also includes as an act of corruption any act or omission on the part of a public official in the performance of his functions "for the purpose of obtaining [illicitly] benefits for himself or for a third party".


Act of corruption concludes with a broad provision as to the applicability of the Convention by mutual agreement between States Parties "with respect to any other act of corruption not described herein".  This clause is intended to implement the mechanisms of international cooperation described in the Treaty.


Effects on property and political purpose of the act.  The Convention also contains basic agreements to the effect that the acts of corruption do not necessarily have to have an effect on property to be covered thereby and moreover, that for purposes of cooperation provided for therein, the fact that the act of corruption has been committed for political purposes, or the property obtained or derived for political purposes "shall not suffice in and of itself to qualify the act as a political offense or as a common offense related to a political offense".  It can be seen that this latter provision relates directly to the question of asylum and extradition, extremely sensitive issues for the Organization's members States.  That is why they have preferred to refrain from making any specific allusion to the question of asylum and to address it indirectly through the phrase "shall not suffice in and of itself" to qualify the act in question as a political offense or an offense of common law related to a political offense.  The States preserved some leeway with respect to qualifying acts that could justify, as a function of their internal regulations, granting asylum for political reasons.


Optional clauses.  Through a series of regulations, the States undertook to qualify as offenses certain acts defined in the Convention as being "subject to the Constitution and basic principles of the legal order".


Such is the case of transnational bribery, illicit enrichment and the use of privileged information, use of public goods for private purposes, influence peddling, and malfeasance with respect to which the States undertook to "consider defining" these offenses.


With respect to illicit enrichment and transnational bribery, the optional nature of the commitment assumed by the States in defining such offenses in national legislation resulted in the bodies of the Organization adopting decisions to facilitate the classification of such offenses in national systems.


Illicit enrichment.  The Inter-American Convention Against Corruption reflects the commitment of   the States Parties to define as an offense "a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions".  This criminal act has been added to many of the legislations of the States which follow the Ibero-American legal tradition and sanctions excessive enrichment for the lawful means of a public official that "he cannot reasonably explain".  This unlawful conduct, as can be seen, calls for other conditions to exist in order to be applicable.  First, the public official must be obligated to present a declaration of assets before assuming his functions.  Second, the public official must be required by the competent authorities to duly justify the increase in assets, a factor that is of relevance since the requirement must be well-founded and not simply executed without legal formalities.


Illicit enrichment does not appear as an offense in the legal tradition of "common law" and has been considered at variance with constitutional principles such as the presumption of innocence since, it is maintained, investment must be made in the burden of proof.  The legal rationale behind this tradition effectively considers illicit enrichment as an indication of the existence of a crime that needs to be proved by the competent authorities.  In other words, it is the prosecutor who must produce evidence that the enrichment is attributable to an illicit act and, not until then, is the public official required to provide justification for the increase in his assets.  The situation surrounding the illicit enrichment could lead to application of tax law but not criminal law.


Transnational bribery.  The offense of transnational bribery, in this case, consists of "the offering or granting, directly or indirectly, by its nationals, persons having their habitual residence in its territory, and businesses domiciled there, to a government official of another State, of any article of monetary value, or other benefit, such as a gift, favor, promise or advantage, in connection with any economic or commercial transaction in exchange for any act or omission in the performance of that official's public functions."


The basic element in transnational bribery is that it sanctions the bribe accepted by a public official in another country.  This offense punishes, therefore, the offering of a bribe insofar as it involves a national of the State who habitually resides in that country or is employed by a company domiciled in that country. The practice is negative in its effect on competition since, as noted in Article VIII, the offense applies only when the transnational bribery is connected with an economic or commercial transaction.


It is important to note that insofar as progress is made towards establishing economic and trade integration agreements in the hemisphere, the offense of transactional bribery is likely to become increasingly significant.


Progressive development.  The Inter-American Convention Against Corruption reflects the commitment by the States Parties "to consider establishing as offenses under their laws" improper use by a public official of classified information which that official has obtained in the performance of his functions, the improper use of State property for his own benefit influence peddling , and diversion of public resources.


The States Parties assume the responsability mentioned in the preceding paragraph "in order to foster the development and harmonization of their domestic legislation" and among those States Parties that have established these offenses in their laws, such offenses shall be considered as acts of corruption for the purposes of this Convention.


International cooperation. One of the purposes of the Convention, as noted earlier, is "to promote, facilitate, and regulate cooperation among the States Parties to ensure the effectiveness of measures and actions to prevent, detect, punish, and eradicate corruption..."  It is no wonder that the States Parties have adopted broad measures in the area of extradition assistance and cooperation, property, and bank secrecy.


Assistance and cooperation.  With respect to “obtaining” evidence and tak[ing] other necessary action to facilitate legal proceedings and measures regarding the investigation and prosecution of acts of corruption".  Also, the States undertake to provide each other "with the widest measure of mutual technical cooperation on the most effective ways and means of preventing, detecting, investigating, and punishing acts of corruption".


Measures regarding property.  The measures regarding property contained in the Convention are also broad in their latitude.  In accordance with applicable domestic laws and other relevant treaties or agreements, the States Parties undertake to provide each other with the broadest possible assistance in "the identification, tracing, freezing, seizure, and forfeiture of property or proceeds obtained, derived from or used in the commission of offenses established in accordance with this Convention".


Bank secrecy.  With respect to bank secrecy, the Convention establishes that the Requested State "shall not invoke bank secrecy as a basis for refusal to provide the assistance sought by the Requesting State".  The Requesting State, in turn, is obligated not to use any information received that is protected by bank secrecy for any purpose other than the proceeding for which that information was requested".


Before finishing, let’s mention some aspects of the Programming clause.  The Inter-American Convention Against Corruption incorporates in an innovative manner a series of "preventive measures" with respect to which the States Parties undertake "to consider the applicability" of such measures within their own legal systems.  These are measures that go beyond the commitments usually contained in international treaties since they concern the adoption of standars of conduct for public officials and the necessary mechanisms for their proper implementation, instruction to public officials with respect to ethics in general and their responsabilities in particular, systems for disclosure of personnel assets and procurement of goods, and the hiring of personnel, systems for collection of State resources and their oversight, the establishment of sanctions to punish individuals who violate the anti-corruption legislation of the States Parties, the establishment of systems to protect those who report acts of corruption, the development of specialized bodies to prevent, detect, punish and eradicate corrupt practices;  the adoption of other deterrents to discourage corruption such as systems of record keeping and accounting controls by companies that detect acts of corruption, the mechanisms to encourage participation by civil society and nongovernmental organizations in preventing corruption and the study of preventive measures that take into account the relationship between remuneration of public officials and probity in public service.







