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SUMMARY:

   ...  Momentum is building towards the creation of a Free Trade Area of the  Americas (FTAA). ...  Economic integration and free trade, of course, was only  one of four areas in the Summit Declaration and Plan. ...  Among various topics  that have been examined under this aegis, the IAJC has conducted studies and  submitted reports on methods for the settlement of disputes in regional and  subregional integration and free trade agreements. ...  Technical Organ of the  OAS ...  This unit was established to provide technical support to the SCT,  ensure effective coordination with regional and subregional integration  organizations, strengthen trade information systems, and analyze various aspects  of hemispheric trade relations. ...  In accordance with the schedule outlined at  the Miami Summit, on March 21, 1996, the Ministers responsible for international  trade met a second time in Cartagena, Colombia. ...  The Ministers also agreed  that a working group on dispute settlement procedures should be established at  the Third Ministerial next year and requested the OAS to "start compiling  information on the dispute settlement mechanisms being used in bilateral and  subregional trade agreements in the Hemisphere." ...  Before concrete steps can  be taken towards the negotiation of an FTAA, considerable technical work is  required. ...

TEXT:

  [*595]   [*596]

   I. Introduction

    Momentum is building towards the creation of a Free Trade Area of the  Americas (FTAA). That much appears to be undeniable. What is more uncertain, and  therefore stimulates much speculative debate, is the final structure that the  FTAA will take and the process that will be required to complete its  construction. Although unanswerable at this stage, these questions and their  examination contribute towards the emerging vision of an FTAA.

    No matter what its final form, establishing an FTAA will require a combined  effort of considerable political will and a tremendous amount of technical  groundwork. Part II of this article reviews the mandate that has been given to  the  [*597]  Organization of American States (OAS) to participate in this  process. It outlines the role played by the various organs of this regional  organization in fulfilling that mandate and examines the steps that have been  taken by these OAS organs to date. Part III of this article considers three  important questions that have been precipitated by the movement towards the

 FTAA.   n1 These questions are: What are the prospects for the expansion of a

 North American Free Trade Agreement (NAFTA)? Is the NAFTA an appropriate model  for a hemispheric agreement? Do regional trading blocs weaken the multilateral  trading system and the World Trade Organization (WTO)? Keys to questions such as  these may be revealed through examination of the process that is already  underway.

    II. Participation by the OAS in the FTAA Process

    A. Mandate Given to the OAS

    At the Summit of the Americas which was held in Miami, Florida, December  9-11, 1994, leaders of the western hemisphere "resolved to conclude the  negotiation of the FTAA no later than 2005, and agree that concrete progress  toward the attainment of this objective will be made by the end of this

 century."   n2 The OAS, with the support of other organizations, was called upon

 to implement the steps outlined towards achieving that goal.   n3 The roles of

 the various organs within the OAS in implementing these steps are outlined

 below.   [*598]

    B. Outline of Participating OAS Organs

    1. Political Organs of the OAS

    a. Special Committee on Trade

    In 1993, recognizing "the prevailing economic and trade conditions in the  Hemisphere, as evidenced, inter alia, in the spirit of the U.S. Enterprise for  the Americas Initiative," OAS member states established the Special Committee on

 Trade (SCT).   n4 It is composed of high level trade officials from all OAS

 member states   n5 and its objective is "promoting trade liberalization and

 expansion, among the countries of the Hemisphere."   n6 An Advisory Group,

 comprised of nine senior trade policy officials from the OAS member states, was

 formed to assist the Committee in fulfilling its mandate.   n7

    The SCT is directed to

    act in close cooperation and coordination with the regional and subregional  organizations (ALADI [Latin American Integration Association], IDB  [Inter-American Development Bank], ECLAC [United Nations Economic Commission for  Latin America and the Caribbean], SELA [Latin American Economic System]), and  with integration mechanisms (Andean Pact, CARICOM [Caribbean Community],  MERCOSUR [Common Market of the South], SICA [Central American Integration

 System]).   n8

     [*599]  The Plan of Action adopted at the Miami Summit directs the SCT "to  assist in the systematization of data in the region and to continue its work on  studying economic integration arrangements in the Hemisphere, including brief  comparative descriptions of the obligations in each of the Hemisphere's existing

 trade agreements."   n9 This is to be done with the support of the IDB, ECLAC,

 and other specialized regional and subregional organizations.   n10 The Plan

 includes a time frame for the initiation of work programs and submission of  preliminary and final reports by the SCT to the Ministers responsible for

 trade.   n11 In this way the mandate for the SCT has been established.

 Supporting technical service to assist the SCT and its Advisory Group in

 fulfilling its mandate is provided by the OAS General Secretariat,   n12 which

 will be discussed further below.

    b. Special Committee of the Permanent Council on InterAmerican Summits  Management

    Shortly after the Miami Summit, a Special Committee of the Permanent Council  on Inter-American Summits Management was established "to ensure effective,  timely, and appropriate follow-up to the activities assigned to the OAS by the

 Summit of the Americas."   n13 Economic integration and free trade, of course,

 was only one of four areas in the Summit Declaration and Plan.   n14 The Special

 Committee oversees implementation of OAS activities in all four of these areas.  [*600]

    This Special Committee has prepared two reports in accordance with its

 mandate.   n15 Its first report, completed in December, 1995, was forwarded by

 the Permanent Council to the foreign ministers.   n16 Its second report,

 completed in May, 1996, was forwarded by the Permanent Council to foreign  ministers at the General Assembly of the OAS, which was held in Panama in June,

 1996.   n17

    At that time, the General Assembly reaffirmed the mandate of this committee,

 but with its reporting requirements reduced to once per annum.   n18 The Special

 Committee also maintains communication with the Summit Implementation Review

 Group (SIRG), which has been organized by the U.S. Department of State.   n19

    2. Advisory Organ of the OAS: Inter-American Juridical Committee

    The Inter-American Juridical Committee (IAJC) serves the OAS as an advisory

 body on juridical matters.   n20 It undertakes studies assigned to it by the

 General Assembly or the other  [*601]  organs specified in the OAS Charter, but

 may also initiate studies on its own.   n21 As a result, its rolling agenda is

 comprised of matters that originate from various sources, including resolutions

 by the General Assembly and Permanent Council.   n22

    On its current agenda, there are a number of topics which are in some way  relevant to economic integration, but the most directly applicable agenda item

 concerns "Juridical Dimensions of Integration and International Trade."   n23

 Among various topics that have been examined under this aegis, the IAJC has  conducted studies and submitted reports on methods for the settlement of  disputes in regional and subregional integration and free trade agreements.  n24 Its report on this subject matter has been forwarded to the SCT and its

 Advisory Group and the Trade Unit of the OAS General Secretariat.   n25 The IAJC

 intends to work closely with these other bodies in the study of dispute

 settlement.   n26

    The work of the IAJC has also been brought to the attention of the General  Assembly in IAJC's annual reports presented to the Permanent Council and reports  submitted to the Special  [*602]  Committee on Inter-American Summits

 Management.   n27 The General Assembly has instructed the IAJC "to continue its

 studies concerning the legal dimension of integration and international trade"  and has recognized the importance of maintaining appropriate coordination  between the IAJC and the SCT, the Permanent Council, and General Secretariat.  n28

    3. Technical Organ of the OAS

    The General Secretariat serves as the technical organ of the OAS by  providing secretariat services to the other organs and carrying out the duties

 entrusted to it.   n29 Critical to this role is good communication and

 coordination of work within the General Secretariat, particularly between the  Trade Unit and the Secretariat for Legal Affairs.

    a. Trade Unit

    As requested by the OAS Member States,   n30 in April 1995, the Secretary

 General created a Trade Unit within the General Secretariat.   n31 This unit was

 established to provide technical support to the SCT, ensure effective  coordination with regional and subregional integration organizations, strengthen  trade information systems, and analyze various aspects of hemispheric trade

 relations.   n32 Its work will be discussed in greater detail below.

    b. Secretariat for Legal Affairs

    The Department of International Law of the Secretariat for Legal Affairs has  primary responsibility for providing advisory  [*603]  services to the other  organs of the organization that "have a hand in the framing of international

 laws or in the proposing of uniform national provisions."   n33 It is also

 required to "establish, maintain and promote an extensive system of legal and  judicial cooperation among the states, working in areas of common interest, with  international agencies and with scientific, technical and academic bodies, and

 must disseminate the store of regional juridical information."   n34 In order to

 discharge its responsibility in respect of legal matters concerning  international trade, this department maintains relations both within and outside

 the General Secretariat.   n35 The Secretariat for Legal Affairs and the Trade

 Unit have established a regular, internal liaison for the exchange of  information so that legal expertise can be called upon as required. Externally,  the Secretariat for Legal Affairs provides secretariat services to the IAJC and  advisory services to, inter alia, the Special Committee on Inter-American  Summits Management. Through these mechanisms, the Secretariat for Legal Affairs  maintains its store of information on current developments within the OAS system  that are relevant to international trade in the Americas.

    C. Progress to Date in the FTAA Process

    1. Denver Trade Ministerial

    a. Report on Work Underway

    In accordance with the schedule adopted at the Miami Summit in June 1995,  the first meeting of the Ministers responsible for international trade was held

 in Denver, Colorado.   n36 At the meeting the SCT presented its initial report

 to  [*604]  which were annexed three supporting technical reports.   n37 These

 annexes included An Analytical Compendium of Western Hemisphere Trade  Arrangements and Toward Free Trade in the Americas--both prepared by the Trade  Unit--and Protection, Preferential Tariff Elimination and Rules of Origin in the

 Americas, prepared by the Inter-American Development Bank.   n38

    Prior to the Denver Trade Ministerial, the SCT met twice   n39 and the SCT's

 Advisory Group met on four occasions.   n40 In preparation for these meetings,

 various technical documents were completed by the OAS Trade Unit and other

 organizations providing secretariat services.   n41 At its second meeting, the

 SCT decided to annex the three above-mentioned documents in its report to the

 Denver Trade Ministerial.   n42

    The joint declaration issued by the Ministers at Denver "stressed the  importance of the SCT's analyses in the preparatory phase of constructing the  FTAA, and of work by the tripartite committee--the OAS, IDB, and ECLAC--in  providing information for our subsequent decisions on future work for our

 governments."   n43

    b. Establishment of Seven Working Groups

    Recognizing the need for immediate preparatory work in the hemisphere, the  Ministers established seven working groups to focus on the technical matters  that, when taken together, cover many of the areas central to the FTAA's

 formation.   n44 These  [*605]  groups are: "Market Access; Customs Procedures

 and Rules of Origin; Investment; Standards and Technical Barriers to Trade;  Sanitary and Phytosanitary Measures; Subsidies, Antidumping and Countervailing

 Duties; and the working group on the Smaller Economies."   n45 The Denver

 Declaration stated that "the overall program of each working group should  include the identification and examination of existing trade-related measures in  each area, with a view to identifying possible approaches to negotiations."  n46 The Annex to the Denver Declaration contained a plan specific to each of the  working groups, including requirements for reports to the March 1996 Trade

 Ministerial.   n47

    The Ministers asked the Tripartite Committee "to provide analytical support,  technical assistance, and relevant studies within their respective areas of

 competence, as may be requested by the working groups."   n48 Subsequently, the

 Tripartite Committee decided upon an appropriate division of labor among its  members to enable these three organizations to best support the mandates of the

 various groups.   n49 "As a result, the OAS Trade Unit provides the technical

 support to the following [four of the seven] working groups: Investment,  Standards and Technical Barriers to Trade, Subsidies, Antidumping and

 Countervailing Duties and Smaller Economies."   n50

    2. Cartagena Trade Ministerial

    a. Reports and Contributions to Economic Integration

    In accordance with the schedule outlined at the Miami Summit, on March 21,  1996, the Ministers responsible for international trade met a second time in

 Cartagena, Colombia.   n51  [*606]  In preparation for this meeting, the SCT met

 in Sante Fe de Bogota, Colombia, on March 6, 1996, and considered a revised  version of the Analytical Compendium of Western Hemisphere Free Trade and

 Integration Arrangements   n52 and the final version of the IDB paper Tariffs

 and Rules of Origin.   n53

    At Cartagena, the Chairman of the SCT reported on the progress achieved by

 the SCT on the tasks assigned to it at the Miami Summit.   n54 The Ministers

 agreed on the importance of the Analytical Compendium, directed that the SCT  ensure "it remains complete, accurate and up-to-date," and urged its publication

 upon approval of the final version.   n55 The Rules of Origin paper was

 forwarded to the working group on Customs Procedures for consideration.   n56

 The Ministers also received conclusions reached by the business sector at the  Americas Business Forum, and recognized "the importance of the role of the

 private sector and its participation in the FTAA process."   n57

    On the basis of reports from the chairpersons of the seven established  working groups, the Ministers were "convinced that substantial progress on

 preparing for negotiations has been achieved."   n58 Accordingly, these working

 groups have been directed to carry out the identified tasks, under the direction  of Vice-Ministers, and are to submit to ViceMinisters concrete proposals on

 areas for immediate attention in advance of the 1997 Trade Ministerial.   n59 In

 addition, Annex III to the Cartagena Declaration contains specific

 recommendations for their future work.   n60 Recognizing the important

 analytical and technical work that had been done by the Tripartite Committee in  support of the working groups, the Ministers asked that the committee continue

 to provide such support.   n61  [*607]

    b. Establishment of Four Additional Working Groups

    As had been outlined earlier in Denver, the Ministers at Cartagena  established four additional working groups in the following areas: Government  Procurement, Intellectual Property Rights, Services, and Competition Policy.  n62 They asked that the Tripartite Committee extend support to these new groups

 as well.   n63 The OAS Trade Unit is doing so for the latter three groups.   n64

    The Ministers also agreed that a working group on dispute settlement  procedures should be established at the Third Ministerial next year and  requested the OAS to "start compiling information on the dispute settlement  mechanisms being used in bilateral and subregional trade agreements in the

 Hemisphere."   n65 Although no working groups were established in respect of the

 environment and labor, the importance of these topics was noted.   n66

    c. Future Directions

    The Ministers agreed that the Third and Fourth Ministerial and Business  Forum Meetings will be held in the second quarter of 1997 in Brazil and in 1998

 in Costa Rica, respectively.   n67 They directed their Vice Ministers to discuss

 approaches for constructing the FTAA, to assess "when and how to launch the FTAA

 negotiations" and to report prior to the 1997 Ministerial.   n68 The tasks of

 the eleven working groups will continue with the support of the Tripartite  Committee, as outlined above.

    Endorsement for the continuation of the process is clear. At its recent  meeting in June, 1996, the OAS General Assembly adopted a resolution to support  the work program of the SCT, its  [*608]  Advisory Group, and the activities of

 the Tripartite Committee.   n69 Particularly, the General Secretariat has been

 instructed to continue its technical and analytical support as requested by the

 working groups, taking into account available resources.   n70

    III. Questions on the FTAA Process

    A. Approaches in the Methods of Work

    1. Preliminary Considerations

    In Part II, this article has outlined the participation of the OAS in the  efforts underway towards creating an FTAA by the year 2005. This process has  stimulated thought-provoking questions, such as whether there are prospects for  the expansion of the NAFTA, whether the NAFTA constitutes an appropriate model,  and whether regional trading blocks weaken the multilateral trading system.

    To begin to answer these questions, it is important to reconsider what was  agreed at the launching of the FTAA process. At the Miami Summit, leaders stated  that "we will build on existing subregional and bilateral arrangements in order  to broaden and deepen hemispheric economic integration and to bring the

 agreements together."   n71 This intention was repeated by Ministers in their

 Joint Declarations made at Denver and Cartagena.   n72 It was recognized that

 such "economic integration and the creation of a free trade area will be complex

 endeavors."   n73

    By prescribing an approach, perhaps these statements reflect the type of  agreement that is envisioned. Before concrete steps can be taken towards the  negotiation of an FTAA, considerable technical work is required. As a starting  point, it is necessary to identify the existing reality. This was recognized at  [*609]  the Miami Summit. The hemispheric Ministers responsible for trade were  directed to take concrete initial steps, including the determination of "areas

 of commonality and divergence in the particular agreements under review."   n74

    What is the framework for trade already in place as a result of the existing  hemispheric agreements? In theory, addressing this question seems like a  straightforward task, yet it does not appear to have been undertaken previously.  This is where the technical work of the Tripartite Committee in support of the  SCT and its Advisory Group is making a significant contribution. Much of this  technical work is a critical prerequisite before the FTAA process can move  forward.

    2. Steps in the Process

    a. Compilation of Information

    The first step requires the compilation of information and identification of  the various agreements that have relevance. Certain logistical hurdles have  already been encountered at this stage. For example, it is necessary to obtain  consistent versions of certain agreements in different languages. Moreover, as  the evolution of various regional agreements is continuing, the frame of  reference for comparative analysis must continually be revised in order to  include new developments and revisions. This results in the challenge of trying  to "take a snapshot of a moving target."

    b. Formulation

    As a second step, formulation is required to enable some analytical  comparisons. Here too, certain methodological problems have been encountered  from the outset. Agreements that are applicable to trade in the western

 hemisphere include multilateral agreements such as the WTO;   n75 bilateral

 agreements such as the Chile Bilaterals; older agreements such  [*610]  as the

 Andean Pact; and new agreements such as the NAFTA.   n76 Some agreements have as

 their objective the creation of a free trade area, whereas others strive for a  customs union. Efforts to provide a valuable comparative analysis encounter the  problem of comparing apples with oranges.

    Compilation of information and formulation resulted in An Analytical

 Compendium of Western Hemisphere Trade Arrangements.   n77 In its present

 format, it compares fifteen regional agreements plus the WTO. Pending approval  of the final version, the document will be published by the OAS Trade Unit.  n78

    c. Subject-Specific Analysis

    An overview of the relevant trade agreements evidences the need for a more  detailed assessment of agreements that bear on a particular subject matter. As a  consequence, the general topic of "trade" is reconsidered as a composite of  various sub-topics. The third step has been to focus on these particular  sub-topics, or subject areas, which has been the objective of the eleven working  groups that have now been established. The work of these groups has taken a  similar approach; it has been necessary to identify those agreements relevant to  each subject area, followed by formulation to enable comparison and analysis.

    An example of this is the Compendium of Bilateral Investment Treaties in the  Western Hemisphere which has been produced for the working group on investment.  n79 Similarly, a Compendium of Antidumping and Countervailing Duty Laws has been  prepared for the working group on Subsidies, Antidumping and Countervailing

 Duties.   n80 An Inventory of  [*611]  National Practices on Standards,

 Technical Regulations and Conformity Assessment in the Western Hemisphere has  been prepared for the working group on Standards and Technical Barriers to

 Trade.   n81 A variety of papers and studies have also been prepared to assist

 the working group on Smaller Economies.   n82

    d. Consideration of Domestic Legislation

    In certain working groups, depending upon the subject area, the initial  comparisons have been taken one step further. In these cases, it has been  possible not only to compare the agreements, which fall into the realm of  international legislation, but to examine domestic legislation as well. Once  again, this analysis has required a similar approach: identification of domestic  legislation relevant to the subject area, followed by formulation for comparison  and analysis. Extension of comparative analysis to domestic legislation has been  possible for the working groups on investment, competition policy, standards,  and antidumping/countervailing duties. In some cases, the working groups have  been able to start identifying similarities and divergences between domestic

 legislative systems.   [*612]

    B. Three Questions

    1. What Are the Prospects for the Expansion of the NAFTA? 

    Participation of the OAS in the FTAA process has been outlined in an effort  to illustrate two points. First, momentum is building towards trade  liberalization throughout the Americas. This is driven largely by political will  and supported by the technical work that is critically necessary to the process.  Secondly, the complexities of the task are self-evident.

    Therefore, although expansion of trade liberalization is clearly underway,  it would be inappropriate and incorrect to characterize this movement as an  expansion of the NAFTA, per se. Rather, it may be more accurate to describe the  current picture as a simultaneous ripening of various subregional initiatives.

    2. Is the NAFTA an Appropriate Model for a Hemispheric Agreement?

    Under the best scenario, the form which the FTAA will eventually take will  be allowed to emerge over time. As illustrated by the technical work that is  already underway, there is still considerable work that must be undertaken in an  objective and analytical manner. Not only is it premature to select one type of  agreement as a model for the FTAA, but to do so would cripple the valuable  creative process which allows the most appropriate scheme to take its own shape.  To choose one agreement that currently has only limited application would not  serve any purpose. The question sets up a type of competition between  agreements, which does not seem particularly helpful. It also presupposes that  one model from those that currently exist will be selected to the exclusion of  others. Instead, as matters unfold, the FTAA which eventually emerges may be a  quite different type of agreement, comprised of the best elements from several

 models.   [*613]

    3. Do Regional Trading Blocs Weaken the Multilateral Trading System and the  WTO?

    Efforts at the multilateral and regional levels can work together to  reinforce the international trading order. The WTO Agreement makes specific  provision for regional agreements in Article Fourteen of the General Agreement

 on Tariffs and Trade (GATT).   n83 Regional agreements often acknowledge the

 existing rights and obligations of parties under the WTO or other international

 agreements.   n84

    At the Miami Summit, hemispheric leaders "reinforced their strong commitment

 to multilateral rules and disciplines."   n85 They endorsed trade arrangements

 consistent with the provisions of GATT/WTO and that do not raise barriers to

 other nations.   n86 This was repeated by Ministers responsible for trade at the

 Denver   n87 and Cartagena Trade Ministerials.   n88

    Sometimes it is possible to achieve first at a regional or subregional level  what seems insurmountable at the multilateral level. The consequence, however,  may result in a multitude of regional and subregional agreements with  conflicting obligations. Evidence of this is apparent in the analytical  compendiums that are being created for the FTAA working groups.

    Yet such concerns would appear to be outweighed by the progress that can be  derived through the development of regional trading blocs. Rather than weaken  the multilateral system, regional agreements promote the development of trade  law, and the adherence to and application of international law to international  trade. In that manner, regional agreements can serve to strengthen the rule of  law. This is something that can only be beneficial to the multilateral trading

 system.   [*614]

    IV. Conclusion

    The process towards the creation of a FTAA is clearly building momentum. To  reach a stage where negotiations can begin, however, requires sustained  political will combined with considerable supporting technical work.  Participation by regional organizations such as the OAS and other members of the  Tripartite Committee not only serves the process well, but it also strengthens  the participating organizations and further develops their inter-organizational  relationships. This in turn promotes the ideals of regional cooperation and  integration.

    This article has illustrated the role of the OAS in the FTAA process, has  provided an overview of the progress made to date, and has examined the methods  of work undertaken. In so doing, it is hoped that the questions stimulated by  this process can be considered in light of the complexities involved. Although  the ultimate format of the FTAA remains unknown, questioning its development  encourages the type of creative and frank dialogue that will yield the best  results. Such exchange is demanded by the challenges that lie ahead.
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