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I. Introduction 


A. Role of the Oas 

International commercial arbitration has been a subject of interest and concern to the Organization of American States (OAS) and its predecessor organizations for over one hundred years. As early as 1878, seven Latin American countries met to approve a code on private international law which contained rules concerning the execution of foreign arbitral awards. (1) Several initiatives subsequently followed. 
One such initiative was the creation of the Inter-American Commercial Arbitration Commission (the IACAC, or the Commission). In 1933, the Seventh International Conference of American States adopted a resolution concerning commercial arbitration. (2) It recommended that a convention on international commercial arbitration be prepared, that certain standards in matters of procedure or practice be followed and that: 
"...with a view to establishing even closer relations among the commercial associations of the Americas, entirely independent of official control, an inter-American commercial agency be appointed in order to represent the commercial interests of all the publics, and to assume, as one of its most important functions, the responsibility of establishing an inter-American system of arbitration." (3) 
Pursuant to that resolution, representatives of the American Arbitration Association and the Council on Inter-American Relations met on 25 April 1934 and organized the IACAC. (4) [image: image1.png]


 

B. Co-operative Relationship Between the Oas and the Iacac 

The activities of the Commission and the OAS in the field of arbitration are very different; each entity exists for quite a distinct and separate purpose. However, they share a common objective, which is to promote the use of international commercial arbitration throughout the Americas. This is the basis for the co-operative and complementary relationship that exists between the Commission and the OAS. 


II. Historical Oas Involvement in Inter-American Commercial Arbitration 


A. Early Efforts 

As mentioned above, in 1878 the Treaty to Establish Uniform Rules on Private International Law was adopted by the American Congress of Jurists (5) It was signed by seven countries and was subsequently acceded to by two more, although it did not come into force. (6) This Treaty contains rules concerning the execution of foreign arbitral awards in Articles 44 to 50. 
In 1889, the First South-American Congress on Private International Law approved the Treaty on International Procedural Law. (7) It was ratified by five countries and acceded to by one more. (8) Article 5 concerns rules and enforcement of judgments and arbitral awards. It provides that judgments and arbitral awards in civil and commercial matters that are rendered in one State shall have the same force in another signatory State, provided that the given requirements are met. 
In 1915, the Third Pan-American Financial Conference approved resolutions for the extension of the process of arbitration and for the establishment of an international high commission to implement the conference resolutions and bring about uniformity of laws. (9) In 1920, another such conference approved a resolution to support the strengthening of the processes of commercial arbitration. (10) 
In 1923, the Fifth International Conference of American States recommended that chambers of commerce be organized in those commercial centres where import and export activities would so warrant. (11) It was also recommended that a study be conducted [image: image2.png]


  into the possibility of obligatory arbitration among merchants domiciled in different countries. (12) 
In 1928, the Sixth International Conference of American States approved the Code on Private International Law (known as the "Bustamante Code"). (13) It was signed by twenty countries and ratified by fifteen. (14) Articles 430-431 contain rules concerning arbitration, and Article 432 provides for the enforcement of foreign arbitral awards. 
In 1933, the Seventh International Conference of American States adopted the Resolution noted above, which included a recommendation for the establishment of an inter-American system of arbitration. (15) Thus, in 1934, the Inter-American Commercial Arbitration Commission was established. 
In 1940, the Second South-American Congress on Private International Law approved a treaty on procedural law. (16) It was signed by seven countries and ratified by two. (17) Article 5 provides that: (*) (18) 

B. The Oas Era 

In 1956, the third meeting of the Inter-American Council of Jurists approved a draft uniform law on international commercial arbitration. (19) 
In 1967, the Inter-American Juridical Committee recommended that an inter-American convention be prepared as a complement, rather than an alternate to the earlier draft uniform law. (20) The Committee prepared and adopted such a draft convention. (21) 
In 1975, the First Inter-American Specialized Conference on Private International Law (known by the acronym C IDIP-I) approved the Inter-American Convention on [image: image3.png]


  International Commercial Arbitration. (22) It has been signed by nineteen countries and ratified by fifteen. (23) In 1979, the Second Inter-American Specialized Conference on Private International Law ©IDIP -II) approved the Inter-American Convention on Extraterritorial Validity of Foreign Judgments and Arbitral Awards, (24) which contains rules that apply to arbitral awards not covered by the earlier Convention. (25) It has been signed by eighteen countries and ratified by eight. (26) 
In 1983, the OAS General Assembly approved a resolution encouraging ratification of these Conventions on international commercial arbitration and recommending that Member States disseminate among those of their nationals engaged in international commerce "information on the possibilities offered by the IACAC for the arbitration of commercial disputes". (27) 


III. A New Vision of the Oas 


A. Building on the Foundation 


1. Encouraging Harmonization Among Domestic Laws 

As has been outlined in the previous section, the OAS has had a long history of involvement in efforts to encourage dispute resolution through arbitration. Building on that background, the Organization is moving forward with initiatives that will extend the use of arbitration to all countries throughout the Americas and will expand arbitration to cover a broader range of disputes. 
Before expansion can be encouraged, it is necessary to identify barriers that prevent it. In many instances, one of the first significant barriers is existing domestic legislation. The first step is to analyse and review domestic legislation for its efficiency and effectiveness in encouraging international arbitration. Outdated and restrictive legislation that no longer serves any useful purpose must be identified and reconsidered. It should be amended to make arbitration easier, effective, and to facilitate integration with the international system of arbitration. 
Among the alternatives that domestic legislators may consider are some of the [image: image4.png]


  model laws that have been developed. One example is the United Nations Commission on International Trade Law (UNCITRAL) Model Law on International Commercial Arbitration. (28) This Model Law has been adopted by certain of the OAS Member States, including Mexico and Canada. (29) It has been described as a "sound and promising basis for the desired harmonization and improvement of national laws". (30) 

2. Encouraging Acceptance of International Conventions 

While encouraging harmonization efforts at the domestic level, the OAS simultaneously promotes wider acceptance of international legislation. One such initiative is to encourage States to become parties to the Inter-American Conventions on International Commercial Arbitration (31) and Extraterritorial Validity of Foreign Judgments and Arbitral Awards. (32) The OAS General Assembly has on previous occasions urged Member States who have not already done so to sign and ratify these Conventions. (33) It continues to maintain this position. 
As was noted above, the first of these Conventions has been signed and ratified by fifteen of the OAS Member States. (34) By operation of Article 3 of this Convention: "In the absence of an express agreement between the parties, the arbitration shall be conducted in accordance with the rules of procedure of [the Commission]." (35) The second of these Conventions has been signed and ratified by eight of the OAS Member States. (36) Of major significance is its provision for the extraterritorial validity of arbitral awards that meets the conditions specified in Article 2. (37) 
As depository for these and other Inter-American Conventions, the General Secretariat of the OAS continues to fulfil an important role to further the adoption of international legislation. 

3. Developing an International System of Arbitration 

Legislation, both domestic and international, is only the beginning. A subsequent step is implementation through establishment of a system of arbitration. Information about the availability, use and effectiveness of arbitration must be disseminated. The [image: image5.png]


  OAS maintains local offices in each Member State, and it is anticipated that these contract points may serve as nodes of information exchange. 


B. Summit of the Americas and Beyond 


1. Trade and Investment Liberalization 

The OAS is moving into the forefront of trade and investment liberalization in the western hemisphere. At the recent Summit of the Americas, participating States confirmed their commitment to promote prosperity through economic integration and free trade. (38) It was decided that the OAS is to have a paramount role in following through with several of the Summit initiatives. (39) To carry out this mandate, the OAS has recently established the Special Committee of the Permanent Council on Inter-American Summits Management, which is "to ensure effective, timely, and appropriate follow-up to the activities assigned to the Organization by the Summit of the America." (40) 
Promotion of economic integration includes efforts towards establishing free trade in the Americas as well as capital markets development and liberalization. (41) These efforts will have at least three important consequences for arbitration. 
First, the objective of these efforts to liberalize markets, namely economic integration, will result in greater volumes of international commercial transactions, and thus in a greater number of commercial disputes having international aspects. Consequently, the need for international commercial arbitration will inevitably increase. 
Second, movement towards free trade in the Americas is progressing through a series of regional trade agreements. Certain of these agreements provide for arbitration, and there may be need for arbitration in the event of conflicting agreements. The subject of arbitration and free trade agreements was addressed at theXIV Conference of the IACAC. (42) 
Third, efforts to develop and liberalize capital markets will require participation by various market segments. This presents a new opportunity for the use of arbitration and the incorporation of arbitration clauses. 

2. International Co-operative Efforts 

The OAS has adopted a co-operative approach in its relations with other international organization. This enables efficient use of resources, avoids duplication, and drawn upon the complementary strengths in various areas of expertise. The General Secretariat of the Organization has been encouraged to pursue these co-operative efforts. (43) 
One example where this approach is being used is in the area of securities regulation. The OAS is presently exploring an initiative to launch a joint-venture between the OAS and other international entities, which would serve to enhance securities regulation throughout the Americas. Examples of the subject that will be included in this initiative are disclosure requirements and international enforcement. Of interest here, however, is that this initiative presents an opportunity to consider the subject of arbitration and its possible relevance to international securities regulation. At a minimum, the idea can be presented for further consideration. 
Another example of the use of co-operative efforts, in so far as arbitration is concerned, is an initiative presently being undertaken by the Commission. Several entities are involved with arbitration throughout the Americas, including the Commission, the International Centre for the Settlement of Investment Disputes (ICSID), the Multilateral Investment Guarantee Agency (MIGA) and bilateral mechanisms for arbitration. The Commission is undertaking an initiative to encourage dialogue among these various entities in order to exchange information and pool resources. Since certain of these entities maintain representation at the local level, the Commission's intention is to initiate co-operative efforts both among local representatives and among the headquarters staff. 
A third example of the possible use of co-operative efforts in the domain of arbitration would involve the existing network of information channels. There already exists a variety of international connections among national or local organizations, and some of these have a definite interest in the furtherance of an international system of arbitration. Rather than trying to develop another web of national nodes, it may be possible to use these existing means of disseminating information. Examples would include the local chambers of commerce, international committees of attorneys general, or the network of national bar associations. 



IV. Conclusion 

The OAS stands on a solid background of work in international arbitration. Building on that foundation, and in keeping with its new vision, the Organization is moving ahead with studies and implementation projects in co-operation with other international organizations involved in this area. We look forward to the challenges that lie ahead in the interesting field of international commercial arbitration. [image: image6.png]
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