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Introduction

1. Let me first to begin this presentation by acknowledging the national authorities, the professors from the University of the West Indies, and my colleagues and the other participants gathered here today. Also, I want to say that I am very happy to be able to participate in this seminar on “The New OAS Legal Agenda and the Caribbean Region,” which we are holding here in this beautiful city of Nassau. On behalf of the OAS Secretariat for Legal Affairs, I also want to express our gratitude to the University of the West Indies, and in particular to the Caribbean Law Institute Centre, for its support in organizing this Seminar.

2. Currently, the Organization of American States (OAS) and all of the institutions that comprise the Inter-American System, are engaged in a profound transformation which the world has also been experimenting with,  during the last decade as a result of so-called “globalization.” As we all know, this multi-dimensional phenomenon has brought about the expansion of economic activities and a dramatic advances in communications as well as technologies, on a world scale and created a new international climate representing huge challenges for a majority of the Member States of our Organization, as well as adjustments and transformations of a varied nature. These profound changes also obligate the Member States of the OAS to project  national and regional interests with new premises, strategies and perspectives, that may guaranty better standards of living for the majority of the population, democratic stability and peace. 

3. This background has made our Organization to adopt a more flexible political vision, that through a renewed multilateralism will make more compatible both, national interests and values shared by the hemispheric community as a whole.
4. This new environment is reflected especially in the Summit of the Americas process (SOA). The Summit Process began with the first summit in Miami, in 1994; afterwards, in Santiago, Chile, in 1998; and finally, in Quebec City in 2001. The Summit of the Americas process represents an interest in moving towards a common agenda for all the countries of the Hemisphere and establish basic cooperation guidelines for the countries of the region. The Summits, no doubt, has had an impact at all levels. In the case of the OAS, they have made our Organization act and plan its agenda and activities in accordance with the new priorities established by the Summit’s mandates, while still in agreement with the basic purposes and principles of the OAS Charter and other inter-American treaties.

5. My remarks then will consist, first, of some general comments on the Charter of the Organization and, second, to offer a panoramic view of the current legal agenda of the OAS.

PART I
AN OVERVIEW OF THE CHARTER OF THE ORGANIZATION OF AMERICAN STATES

BACKGROUND

1. The evolution and adoption of the OAS Charter represents and reflects the road that “Inter-Americanism” has traveled for more than 100 years. It was inspired with the ideal of establishing a community based on peace, justice, progress, respect for international law as well as the sovereignty and independence of each State. All this, brought together with respect for democratic principles and the complete observance of human rights, offers the countries of the Americas a region of freedom and a favorable environment for the development of their corresponding societies, where the national interest can be brought together with the interests of the international community.

2. As time evolved, the principles and purposes that inspired the countries when this document was approved, have been adjusting according to the new realities confronting the American nations.

3. The OAS Charter was adopted in Bogotá, Colombia in 1948, and was signed by the 20 Latin American republics and the United States of America.  It entered into force on December 13, 1951.  Since the late 1960’s, the Charter has been ratified by all the English’speaking Caribbean States of the Hemisphere.  Canada deposited its instrument of ratification in 1990, and become a member of the OAS in that year.  Before I begin a more detailed review of the Charter, it is worth noting that it has been amended four times. 

Protocols of Amendment to the OAS Charter

4. The first amendment of the OAS Charter was the Protocol of Buenos Aires, which was approved in 1967 and entered into force in 1970. The main objective of the changes was to promote and to give greater priority to Member states cooperation in economic, social, scientific and educational development, in order to move forward towards greater sustained development in all of our countries. Likewise, the organizational structure of the OAS was strengthened. The highest organ of the OAS was revitalized through the establishment of a General Assembly. Also, its principal organs were elevated, in order to give a new vitality to inter-American relations. The Economic and Social Council, and the Council of Education, Science and Culture, were created; as well as the incorporation into the Charter, as organs of the Inter-American Commission on Human Rights and the Inter-American Juridical Committee.
5. The Charter was again the object of a new amendment in 1985 through the “Protocol of Cartagena de Indias”, which entered into force in 1988. This amendment introduced changes designed to underline the importance of representative democracy as a new purpose of the OAS and as indispensable condition for peace, stability and development. In respect to the peaceful settlement of international disputes, the Protocol allowed more flexibility in the Charter rules related to the functions given to the OAS Permanent Council. Furthermore, the amendment made the OAS Charter compatible to the United Nations Charter in this area. In this regard the amendment provides that regional action shall take place without undermining the rights and obligations of the Member states according to the UN Charter.

The concept of integral development also was inserted and the amendment emphasized that Member States have to make a united effort to assure international social justice in their relations and integral development for their people.

6. The Protocol of Washington was adopted in 1992 and entered into force in 1997. It highlights consolidating and defending democracy in the hemisphere with the establishment of a mechanism designed to preserve the democratic system. The reform also introduced a new purpose and a new principle in the Charter related to the elimination of extreme poverty.

7. Finally, the Protocol of Managua, which was adopted in 1993 and entered into force in 1996, created the Inter-American Council for Integral Development, which replaced both existing technical Councils that I mentioned above.  The main objective of the new organ is to formulate policies and draft a Strategic Plan of programs and measures to channel inter-American technical cooperation to contribute to advancing integral development. This Protocol pursue as its final objective improving and strengthening the concept that peace, democracy and development are inseparable parts of a renewed and integral vision of inter-American solidarity.

8. In sum, the different protocols of reform represent a continuing effort to structure the international relations of the OAS Member states in a context of legal principles based on the respect for democracy, human rights and cooperation for development. 

9. The OAS is the regional intergovernmental organization of the Western Hemisphere. And the Charter of the OAS is its constitution. The Charter is also the repository of the nature and purposes as well as the fundamental principles of the Organization. 


For example, Article 1 of the Charter recites some of the reasons the nations of the Western Hemisphere came together in 1948 to establish the OAS.  Those reasons included: “to achieve an order of peace and justice, to promote their solidarity, to strengthen their collaboration, to defend their sovereignty, their territorial integrity, and their independence.”

This article also says that the OAS lacks any “powers other than those expressly conferred upon it by this Charter, none of whose provisions authorizes it to intervene in matters that are within the internal jurisdiction of the Member States.

10.
Nature, Purposes, and Principles of the OAS.


The nature, purposes, and principles of the Organization are found in Chapter I and Chapter II, including the preamble.


The Charter outlines the “essential purposes” of the Organization in Article 2.  That provision “proclaims” the purposes that are essential both to the OAS founding principles and to its character as a regional organization under the UN Charter:

Let me read them:

a)
To strengthen the peace and security of the continent;

b)
To promote and consolidate representative democracy, with due respect for the principle of nonintervention;

c)
To prevent possible causes of difficulties and to ensure the pacific settlement of disputes that may arise among the Member States;

d)
To provide for common action on the part of those States in the event of aggression;

e)
To seek the solution of political, juridical, and economic problems that may arise among them;

f)
To promote, by cooperative action, their economic, social, and cultural development;

g)
To eradicate extreme poverty, which constitutes an obstacle to the full democratic development of the peoples of the hemisphere; and 

h)
To achieve an effective limitation of conventional weapons that will make it possible to devote the largest amount of resources to the economic and social development of the Member States.

11. As I mentioned before, the promotion of democracy and conventional arms limitations became official purposes of the Organization with the Charter amendments of 1985.  The eradication of poverty was adopted as an official purpose under the 1992 Protocol.


Please note that this more recent purpose of promoting and consolidating representative democracy is in tension with one of the inter-American system’s oldest norms, the right of non-intervention in the internal affairs of a state.  As I noted earlier, the founders of the OAS put the principle of non-interventionism in Article 1.  For most of the subsequent 50-year history of the OAS, Latin America favored and embraced the ideal of representative democracy, but “rejected the idea that the lack of it justified intervention.

The notion that an international organization can expel or suspend a Member State, or its government’s participation in organizational activities, finds its roots in this type of provision.  The mechanisms developed in the 1990s and found in General Assembly Resolution 1080 -Representative Democracy- and the amended Article 9 of the OAS Charter, as well as the “Democracy Clause” adopted at the Third Summit of the Americas in Quebec in April last year, and the Inter-American Democratic Charter approved five months later, all of them find their source in this long-time democratic principle.  All these developments occurred despite the fact that many Latin American governments were long ago especially sensitive about non-intervention due to the worry in the Western Hemisphere about their powerful neighbor in North America.

12.  In Article 3 of the Charter, the OAS Member States reaffirm the many principles developed over the course of the years. These principles guiding inter-American policies and activities may be grouped under these main categories:

a) International law as the standard of conduct of States in their reciprocal relations 

b) Non-intervention and sovereign equality

c) Mutual security

d) Representative democracy and human rights

e) Peaceful settlement of disputes

f) Economic cooperation and integral development

13. Fundamental Rights and Duties of States.

The Charter includes in Chapter IV the fundamental rights and duties of States. They include: 

· equality of states  (Article 10) 

· mutual respect among American states (Article 11)

· the non-impairment of the fundamental rights of a state  (Article 12)

· the primacy of the state, and its political existence, in the international sphere (Article 13

· the implications of state recognition (Article 14)

· a limitation on a state’s exercise of self-defense (Article 15)

· territorial jurisdiction (Article 16)

· a right to development (Article 17)

· a duty to observe and publicly disclose treaties (Article 18)

· an absolute ban on intervening in the affairs of other States (Article 19)

· a ban on using coercive measures against another State (Article 20)

· the principle of territorial inviolability (Article 21)

· a ban on the use of force, except in self-defense (Article 22)

· the right to take  collective security measures, which will not constitute a violation of the principle of non-intervention  (Article 23)

14. Perhaps the fundamental right of states under the OAS Charter is the juridical equality of each nation state.  This right is not grounded on military power, but as Article 10 says “upon the mere fact of its [the state’s] existence as a person under international law.”  There is also a duty under the Charter to respect the rights other states enjoy under international law and to respect and faithfully observe treaties.
15. The right to intervene in the external or internal affairs of another nation is expressly prohibited, whether the intervention is unilateral or multilateral.   Intervention is broadly defined and includes not only armed conflict but economic or politically coercive measures or “any other form of interference or attempted threat against the personality of the State or against its political, economic, and cultural elements.”   Also forbidden to OAS Member States are the use of force, except in self-defense, and territorial acquisitions based on force or coercion.   However, as I mentioned earlier, the Charter specifically exempts as violations of the principles of non-intervention or territorial inviolability the “measures adopted for the maintenance of peace and security” pursuant to existing treaties, such as the Rio Treaty or the Pact of Bogotá.

16.
Pacific settlement of disputes and collective security


Our constitution has dedicated special chapters to the pacific settlement of disputes and collective security (Chapter V and Chapter VI).  The competence of the OAS to settle disputes between and among the nations of the hemisphere, and the Organization’s experience with the policy of collective security, are highlights of its history.  The Charter says (Article 24) that without impairing a country’s rights and obligations as a UN member, OAS Member States “shall” submit their international disputes to procedures of the OAS Charter.  Those peaceful procedures are listed (Article 25) and include: direct negotiation, good offices, mediation, investigation and conciliation, judicial settlement, arbitration, and “those which the parties to the dispute may especially agree upon at any time.”

Also the Member States have agreed on a secondary procedure if one of the countries believes a dispute cannot be settled by “usual” diplomacy. (Article 26).  The Charter signatories promised that a special treaty would establish adequate means to determine peaceful procedures so that no inter-American dispute would go unresolved (Article 27). This special treaty is the American Treaty on Pacific Settlement “Pact of Bogotá”, signed in 1948.

17. Regarding collective security, the Charter defines “acts of aggression”, and recites the pledge undertaken in collective security treaties, to promote continental solidarity and collective self-defense in certain circumstances of armed attack or with an act of aggression that is not an armed attack. (Article 28, and Article 29).

18.  Integral Development

The purposes and principles of integral development are set out in great detail in Chapter VII of the Charter.  In this section, the Member States pledge themselves to a united effort in pursuing a just social order, true peace and economic development.

The Charter also notes that integral development “encompasses the economic, social, educational, cultural, scientific, and technological fields” (Article 30); and that integral development is the “common and joint responsibility” of all Member States “without political ties or conditions.” (Article 31). The OAS prefers multilateral to bilateral cooperation in this field (Article 32), and also establishes the principle that developed nations should not expect reciprocal concessions from less-developed countries when granting trade benefits (Article 40).

The basic objectives of integral development include: equality of opportunity, the elimination of extreme poverty, equitable distribution of wealth and income, and democratic participation in development (Article 34).

The basic goals of integral development are set out in the Charter (Article 34), such as the following: equitable distribution of national income; adequate and equitable systems of taxation; modernization of rural life; accelerated and diversified industrialization;  fair wages, employment opportunities, and acceptable working conditions for all; eradication of illiteracy and expansion of educational opportunities for all; health care, proper nutrition and adequate housing; and the promotion of private initiative and investment.

19. OAS Structure

For those of you not familiar with the structure of the OAS, let me take just a few moments to review.  The OAS “accomplishes its purposes by means of” various organs.  These organs are: (Article 53)

· The General Assembly

· The Meeting of Consultation of Ministers of Foreign Affairs

· The Councils (such as the Permanent Council and the Inter-American Council for Integral Development)

· The Inter-American Juridical Committee

· The Inter-American Commission on Human Rights

· The General Secretariat

· The Specialized Conferences

· and the Specialized Organizations.

The essential point I want to get across to you here is that the Charter is a flexible document, that has provided for the growth and reform of the institutional framework. This notion is particularly evident when the Charter established that, in addition to those bodies that I mentioned before, it is possible to create subsidiary organs, agencies and other entities as are considered necessary. (Article 34).

20.  Allow me to go back to the organs for a moment:

-
The Charter devotes Chapter IX to the operations of the General Assembly, the “supreme organ” of the Organization, which meets annually in a regular session every June, most recently in Barbados this year.

-
Chapter X is dedicated to the functioning of the Meeting of Consultation of Ministers of Foreign Affairs. This organ actually predates the establishment of the OAS, but fell into some disuse in the late 20th century.  However, it met after the terrorist attacks of September 11th.

-
Chapter XI of the Charter sets out general rules concerning the OAS Councils: the Permanent Council of the Organization and the Inter-American Council for Integral Development.

21.  I can say that the Permanent Council is the most important permanent political body of the Organization, where every Member State is represented by an ambassador. The Permanent Council is covered in Chapter XII. The Permanent Council meets frequently and has several operating committees and working groups. At present, the Council has five permanent committees: the General Committee; the Committee on Juridical and Political Affairs; the Committee on Administrative and Budgetary Affairs; the Committee on Hemispheric Security; and the Committee on Inter-American Summits Management and Civil Society Participation in OAS Activities.


Regarding the main functions of the Permanent Council, one can mention those related to collective security. For instance, it can convoke Meetings of Consultation and provisionally serve as an Organ of Consultation in application of the Inter-American Treaty of Reciprocal Assistance (TIAR). Also, it can play an important role in the defense of democracy under the Inter-American Democratic Charter and, in the field of settlement of disputes, is supposed to keep vigilance over the maintenance of friendly relations among the Member States. For that purpose it can assist them in their efforts to settle controversies. In this sense, the Permanent Council, sometimes together with the Secretary General, has supported the solution of various regional disputes. 

22.  The Inter-American Council for Integral Development (CIDI) is an OAS organ which is directly under the authority of the General Assembly. It has decision-making power in matters of partnership for integral development.  It is also a forum for inter-American dialogue on these issues.  One of the main purposes behind the creation of the CIDI was to promote cooperation among the American States in order to achieve integral development, in particular, helping to eliminate extreme poverty.


As you recall, the CIDI was established in 1996 when the Protocol of Managua entered into force. It meets at least once a year in a regular session with the aim of formulating a “Strategic Plan” which sets forth policies, programs and courses of action in matters of cooperation for integral development.  CIDI operates through subsidiary organs, like the Permanent Executive Committee–known as “CEPCIDI”-that in practice carries out almost all of the CIDI’s functions and provides general supervision of the other subsidiary bodies of this Council. I should also mention the recent creation, in 1999, of the Inter-American Agency for Cooperation and Development as a dependent body of this Council.

23.  Chapter XIV of the Charter is devoted to the Inter-American Juridical Committee (IAJC).  This committee is an advisory body composed of 11 jurists from the Member States. They are elected by the General Assembly for a period of 4 years. The purpose of the IAJC is to advise the Organization on juridical matters; to promote the progressive development and codification of international law; to study juridical problems related to the integration of the developing countries of the Hemisphere; and to consider the possibility of attaining uniformity or harmonization in their legislation. This body undertakes the studies and preparatory work assigned to it by the political bodies of the Organization and it may also, on its own initiative, undertake such studies and preparatory work as it considers advisable for the development of international law. The Committee maintains its headquarters in Rio de Janeiro, Brazil, although it can and does meet in other venues.

24.   The Inter-American Commission on Human Rights (Chapter XV) is an OAS organ “created to promote the observance and defense of human rights and to serve as a consulting body of the Organization in such questions”. The Commission, together with the Inter-American Court of Human Rights, is one of the two bodies in the Inter-American system dedicated to protecting human rights. This very important organ is regulated by the American Convention on Human Rights, its Statute, and other regulations. The Commission applies the Convention to process cases where it is alleged that one of the OAS Member States is responsible for a human rights violation. Also important is to note that the Commission applies the Convention to process cases brought against those Member States which are parties of that treaty. For those States that are not parties, the Commission applies the American Declaration of the Rights and Duties of Man.

25.  The General Secretariat (Chapter XVI) is the “central and permanent organ” of the OAS. The secretariat performs “the functions assigned to it in the Charter, in other inter-American treaties and agreements, and by the General Assembly,” and carries out the duties entrusted to it by the General Assembly, the Meeting of Consultation or the Councils. (Art. 107).


This organ is directed by the Secretary General, who is elected by the General Assembly for a five-year term He may not be reelected more than once or be succeeded by a person of the same nationality. Since 1994, Dr. Cesar Gaviria, former President of Colombia, has been in charge of the General Secretariat.  Besides being the highest official of the OAS General Secretariat, one of the most important powers of the Secretary General is that he can bring to the attention of the Permanent Council or General Assembly “any matter which in his opinion might threaten the peace and security of the Hemisphere or the development of the Member States.” (Art. 110).


The second highest official of the General Secretariat is the Assistant Secretary General who is also elected by the General Assembly for a five-year term. His main function is to be the Secretary of the Permanent Council.  At the present time, Ambassador Luigi Einaudi, a citizen of the United States, is the Assistant Secretary General. 

The principal dependencies of the General Secretariat are:

· the Executive Secretariat for Integral Development; 

· the Secretariat for Legal Affairs;

· the Secretariat for Management; 

· and several units and offices, such as the Executive Secretariat of the Inter-American commission on Human Rights; the Executive Secretariat of the Inter-American Commission Against Drug Abuse; the Unit for the Promotion of Democracy; the Trade Unit; the Sustainable Development and Environment Unit; the Social Development and Education Unit; the Unit for Tourism; and the Office of the Summit Follow-Up.

26.  The Charter includes among its organs Specialized Conferences (Chapter XVIII) that are inter-governmental meetings dealing with special technical matters or which “develop specific aspects of inter-American cooperation.” (Art. 122). The agenda and rules of these conferences are prepared by the Councils or Specialized Organizations concerned, and are submitted to the governments of the Member States for their consideration and approval. As an example of Specialized Conferences, I can mention the Specialized Conferences against Terrorism (Lima, 1996; Mar del Plata, 1998); the one related to the fight against corruption (Caracas, 1996); and the several Specialized Conference on Private International Law.

27.  The Specialized Organizations (Chapter XVIII) are inter-governmental institutions established by multilateral agreements that have specific functions regarding technical matters. The relationship between these organizations and the OAS is defined by means of agreements concluded by each Organization and the Secretary General (with the authorization of the General Assembly). They enjoy the fullest technical autonomy, but they must take into account the recommendations of the General Assembly and transmit an annual report to the General Assembly. 

The present inter-American specialized organizations are: 

· The Pan-American Health Organization

· The Inter-American Children’s Institute

· The Inter-American Commission of Women

· The Pan American Institute of Geography  and History

· The Inter-American Indian Institute

· The Inter-American Institute for Cooperation on Agriculture

28. Entities


In applying the Charter, the Organization has created several entities as subsidiary bodies to carry out specific activities. For instance, I can mention the following:

· The Inter-American Drug Abuse Control Commission (CICAD)

· The Inter-American Committee Against Terrorism (CICTE)

· The Inter-American Telecommunications Commission (CITEL)

· The Administrative Tribunal

· The Justice Studies Center for the Americas

· The Board of External Auditors

29.
The rest of the Charter

The third and last part of the OAS Charter contains four Chapters.  For example, Chapter XXI is devoted to the instrument’s ratification and entry into force.  Let me just briefly mention a few other final provisions.


Chapters XIX and XX of the Charter clarify the special role of the OAS in the inter-American and international systems. The Charter stresses that “None of the provisions of this Charter shall be construed as impairing the rights and obligations of the Member States under the Charter of the United Nations.”

The multilateral nature of the OAS as an international regional organization is specifically recognized and extended to OAS organs, conferences, and meetings. Also, the Charter provides that this multilateral nature never depends on the bilateral relations between a Member State’s government and the U.S. host government.  The OAS as an international organization enjoys such privileges and immunities and legal capacity in each of the Member States “as are necessary for the exercise of its functions and the accomplishment of its purposes.” (Art. 133). The Secretary General, the Assistant Secretary General, and Member’s State delegations also enjoy, according to the Charter, such privileges and immunities “corresponding to their positions and necessary for the independent performance of their duties.” (Art. 134).


The Charter has left to subsequent multilateral or bilateral agreements the question of the privileges and immunities enjoyed by employees of the General Secretariat and those of the Specialized Organizations, as well as the juridical status of the Specialized Organizations.

It also adopts a non-discrimination principle regarding employment and activities. This non-discrimination ban extends to matters of race, creed, or sex.


And, finally, let me also highlight that, under the provisions of the Charter, the competent organs are supposed to obtain greater collaboration from countries not members of the Organization in the area of cooperation for development. (Art. 138). In this sense, the OAS agencies and organs try to obtain development assistance from Permanent Observers (that now are more than 50) and from other nations outside the Western Hemisphere.
PART II

THE JURIDICAL AND POLITICAL AFFAIRS AGENDA OF THE OAS

30.   Now that we have examined the principal provisions of the Organization’s Charter, allow me to present some ideas on the current political and juridical agenda of the OAS, that I consider  priority issues to the Member States.

In the last ten years, the issues under consideration within the OAS has been particularly intense and diversify. The OAS is a multilateral forum for debate, information exchange, cooperation and collective action on practically all political and legal issues. The renovated  inter-American agenda include such matters as the following: strengthening representative democracy; the promotion and protection of human rights, including the elimination of all forms of discrimination; the rights of indigenous peoples, migrant workers and women; the modernization of systems of justice; education; work; communications; trade and regional integration;. the new concept of security; development of confidence building measures; problems of organized crime and common criminality; terrorism; corruption; illicit drug trafficking; and the necessity of mutual cooperation for overcoming extreme poverty and obtaining integral and sustained development of our people.


In the following pages, I shall present a general overview of the OAS legal agenda. I will try to reflect the advances made in each of its principal issues.

31.  Advances in International Law

In the field of international law development and codification, since 1994 to date, this has been an important activity. More than 9 inter-American conventions have been proposed, negotiated and adopted within the OAS framework. A significant number of these conventions have been the subject of ratification by the Member States.

Also noteworthy are the “Declaration of Panama on the Inter-American Contribution to the Development and Codification of International Law,” adopted in 1996 and, in 1997, the “Inter-American Program for the Development of International Law.” These documents contain a series of measures designed to promote, consolidate and disseminate International Law as the principal base of inter-American relations. Furthermore, in keeping with the terms of this Program, the “Procedures for the preparation and adoption of the Inter-American legal instruments within the scope of the Organization of American States,” was adopted in 1999. 

In private international law, inter-American legal cooperation experienced a new development with the celebration of the Sixth Inter-American Specialized Conference on Private International Law (CIDIP-VI), that took place in February of this year (2002) in Washington, D.C. In this opportunity, the Member States reiterated the importance of this legal development and codification process that for twenty seven years has been used to adopt numerous conventions and other international instruments in the most diverse areas  commercial law, civil law, procedural law, and criminal law, for example. In the same meeting, it was reaffirmed the necessity to undertake feasibility studies to determine new specific subjects to be considered in future conferences, such as the regulation of electronic commerce and international bankruptcies. Finally, CIDIP-VI offered the adoption of a “Model Inter-American Law on Secured Transactions” and a “Non-Negotiable Inter-American Uniform Through Bill of Lading for the International Carriage of Goods by Road,” and, likewise, another “Negotiable Inter-American Uniform Through Bill of Landing for the International Carriage of Goods by Road”.

32.  Strengthening of Representative Democracy

In this section, we shall highlight the latest developments made in the promotion and consolidation of representative democracy.

This issue has a long legal background:

a) The OAS Charter that states in its Preamble “that representative democracy is an indispensable condition for the stability, peace and development of the region,” and establishes as one of its purposes “ . . . to promote and consolidate representative democracy, with due respect for the principle of nonintervention;” and 

b) Resolutions adopted in 1991: the “Santiago Commitment to Democracy and the Renewal of the Inter-American System” and “Resolution 1080” on Representative Democracy. 

c) The Nassau Declaration of 1992 and the Managua Declaration in 1993 for the promotion of democracy and development. 

d) Also, in the first two Summits of the Americas, in Miami and Santiago, the Heads of State and Government reiterated their acknowledgement and confidence in the OAS as the principal hemispheric organ for defending democratic values and institutions. And in the third Summit at Quebec City in 2001, the Heads of State and Government of the Americas incorporated the so-called “Democracy Clause”.  A defense mechanism for the democratic political system, the Democracy Clause says that States of this hemisphere will be prohibited from participating in the Summit of the Americas process when there is an unconstitutional alteration or rupture of its democratic order.

The most recent development on this matter was the adoption in September 2001 of the Inter-American Democratic Charter. This basic instrument constitutes a series of principles, standards and mechanisms that represent a “multilateral guaranty” for the defense of democracy in our hemisphere. The democratic charter structures its content through a Preamble and six Chapters that deal with “Democracy and the Inter-American System;” “Democracy and Human Rights;” “Democracy, Integral Development and Combating Poverty;” “Strengthening and Preservation of Democratic Institutions;” “Democracy and Electoral Observation Missions;” and a last chapter devoted to the “Promotion of a Democratic Culture”.

In the last General Assembly held in June 2002 in Barbados, the Member States reaffirmed a commitment to the principles of democracy and the construction of a democratic culture. Ministers reiterated the determination of the Member States to assign the highest priority to developing programs and activities to promote democratic principles and practices in the work of the Organization. In this sense, the General Assembly also urged the Member States to promote the Inter-American Democratic Charter and to contribute to funding that will allow action in this field, and to support Member States in their efforts to strengthen democratic institutions.
33.  Protection and promotion of Human Rights

On the issue of promoting and protecting human rights, the Organization has continued an evaluation process of the Inter-American Human Rights System, with a view of its improvement and strengthening . 

Among the numerous resolutions adopted in the General Assembly in Barbados, one stresses the universalization of the Inter-American Human Rights System.  OAS Member States are also called on to observe the recommendations of the Commission; to comply with the judgments of the Court; and to grant access to all persons in the Inter-American Human Rights System. The possibility that the Court and the Commission function permanently should be examined too.

Also the Member States in Barbados expressed the convenience of the continuation of the dialogue between the organisms and entities of the inter-American system with government and also with non-governmental organizations and civil society institutions for strengthening and improving the regional system.

Another decision that I want to mention is the one that urges the Member States to adopt legislative measures necessary for the application of inter-American human rights provisions within the internal jurisdiction of the individual countries.

For enhancing the human rights system, the Organization has called to support the work that the human rights defenders in the Americas undertake, and the work that individuals, groups and civil society organizations undertake in the promotion and protection of human rights.

Finally, the OAS General Assembly also considered to undertake different studies on issues such as: a) the protection of refugees, returnees and internally displaced persons; b) the rights and care of persons under any form of detention or imprisonment; c) the human rights of migrant workers and their families; d) the promotion of, and respect for, international humanitarian law; e) the prevention of racism and all form of discrimination and intolerance; f) human rights and the environment in the Americas; g) human rights and terrorism; h) and the necessity of maintaining cooperation between the OAS and the Office of the United Nations High Commissioner for Human Rights.

34.   Hemispheric Security

I wish to briefly speak on the evolution of hemispheric security over the past years within the OAS. This area has been examined within the Organization since 1991. Then it was decided to initiate a complete revision of the inter-American system of hemispheric security. As we know, one of the main objectives of the OAS is to ensure peace and security in the Hemisphere. The attention that this issue received can be grouped under three large topics: a) issues related to the development of confidence and security-building measures in the Americas, including the Special Security Concerns of Small Island States of the Caribbean; b) preparation of treaties related to security, in particular arms control; and c) issues related to eliminating antipersonnel landmines.

Regarding confidence and security-building measures in the region, the OAS undertook an analysis of the meaning, scope and implications of international security concepts in the Hemisphere, with a view to developing appropriate common approaches, including disarmament and arms control. Important documents have been adopted on confidence and security-building measures, such as the Declaration of Santiago (1995) and the Declaration of San Salvador (1997), both designed to identify and develop this type of measures or mechanisms. The OAS will convene a meeting of experts on this subject in Washington, D.C., later this year.

In compliance with Summit mandates, the OAS at this moment is preparing a “Special Conference on Security” which shall have as its purpose to review all the topics related to international security approaches in the Hemisphere, including the multidimensional approach to hemispheric security introduced by the Caribbean countries and contained in the Declaration of Bridgetown that was adopted during the last General Assembly held in Barbados. In this Conference, that will be held in Mexico in the middle of 2003, one can hope that a new security system in the Americas will be adopted.

Regarding the actions taken by the OAS on preparing treaties and conventions, we shall limit ourselves to mentioning the adoption of, and support for, the application of other treaties on peace and security, such as the following:

· The Inter-American Convention Against the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives and other Related Materials;

· Inter-American support for the Comprehensive Nuclear Test Ban Treaty;

· The Inter-American Convention on Transparency in Conventional Weapons Acquisitions;

· Proliferation of and Illicit Trafficking in Small Arms and Light Weapons; 

· Consolidation of the regimen established in the Treaty for the Prohibition of Nuclear Weapons in Latin America and the Caribbean.

As for mine-clearing, the OAS has a program against antipersonnel mines in Central America. These mines constitute a threat to the population and have disastrous effects, primarily on innocent civilians, and stand in the way of socio-economic development in the affected region. An important objective that the General Assembly has been supporting was to declare the Western Hemisphere a zone free of antipersonnel landmines.

35. The Fight against Terrorism

The issue of terrorism has been a concern of the OAS since the end of the 1960s. In 1970, the Permanent Council of the OAS classified acts of terrorism as cruel and irrational common crimes and that by their severity rose to crimes against humanity. In that same year, the General Assembly adopted a resolution that framed the general policy of the OAS in this field. Terrorism was link up to kidnapping and extortion. This decision was reflected in the adoption in 1971 of the “Inter-American Convention to Prevent and Punish the Acts of Terrorism Taking the Forms of Crimes against Persons and Related Extortion that are of International Significance.”  Until 1978 there were no additional concrete developments on this subject by the political organs of the Organization.

A new development took place as a result of including terrorism on the agenda of the First Summit of the Americas in 1994. That meeting in Miami condemned terrorism in all its forms and launched the OAS in an active role. The First Specialized Conference on Terrorism, held in Lima in 1996, adopted a Declaration and Plan of Action for hemispheric cooperation against terrorism. In these documents, terrorist acts are defined as serious crimes that must be prosecuted before national tribunals in accordance with domestic legislation and with respect to the rule of law. In a Second Specialized Conference, held in Mar del Plata, Argentina in 1998, the “Inter-American Committee against Terrorism” (CICTE) was established, and specific actions for combating terrorism were identified.

The grave and atrocious acts of last September 11, in New York and Washington, D.C., moved this issue to a new perspective and urgency, reflected in the statement by the Meeting of Consultation of the Ministers of Foreign Affairs condemning the terrorist acts of September 11. That began the work of preparing a new convention against terrorism. This convention was adopted in the General Assembly of Barbados. It offers provisions for more effective inter-American cooperation in the fight against this phenomenon.
Kindly allow me to present briefly the contents of the “inter-American Convention Against Terrorism”.  The purposes of this convention are to prevent, punish and eliminate terrorism through the agreement of the States Parties to adopt necessary measures and to strengthen cooperation. The convention establishes that “offenses” means those established in international instruments that are listed in the convention. It provides the obligation to institute a legal and regulatory regime to prevent, combat and eradicate the financing of terrorism.

In order to attain these objectives, the Convention includes provisions on seizure and confiscation of funds or other assets. It also refers to money laundering offenses and to the cooperation that must exist for border controls and among law enforcement authorities.

The convention incorporates provisions on mutual legal assistance, on transferring persons in custody, on the inapplicability of the political offense exception and the denial of refugee status and asylum to terrorist suspects, as well as other provisions on nondiscrimination, human rights, training, and cooperation. Finally, it also includes a system for consultations among the Parties and for the exercise of jurisdiction over terrorist acts by the States.

36.  Strengthening of probity, public ethics and the fight against Corruption

The fight against corruption is another matter of great concern to the OAS. The combined efforts of the political and technical bodies of the Organization allowed the adoption in 1996 of an “Inter-American Convention against Corruption”. An “Inter-American Program for Cooperation in the Fight against Corruption” was adopted in 1997. In 2001, a follow-up mechanism for implementing the Inter-American Convention against Corruption was established.

The Inter-American Program has as its main objective facilitating the implementation of the principles and provisions of the Convention through the adoption of actions and the undertaking of activities in the legal, institutional and civil society framework.  Through the Inter-American Program, regional and sub-regional seminars and expert meetings were scheduled to promote ratification and implementation of the Convention, as well as information through the “Inter-American Network for Cooperation against Corruption”. I must highlight the resolution adopted by the General Assembly in its last ordinary session that requested the follow-up of this Inter-American Program taking into account the role and shared responsibility of the private sector in the prevention of and fight against corruption, as well as strengthen the exchange of information and experiences among government authorities.  

The recently adopted “Follow-up Mechanism for the Implementation of the Inter-American Convention Against Corruption”,   operates with impartiality and objectivity, and does not impose sanctions. Its purpose is not to “grade” or “classify” States according to their levels of corruption. Instead, the Mechanism seeks to strengthen cooperation among States. It is also worth noting, that even though, the Mechanism is inter-governmental, it can receive inputs from civil society.

This Mechanism has two main entities: the Conference of States Parties to the Inter-American Convention against Corruption and the Committee of Experts to the Follow-up Mechanism. This Committee has held two meetings in which members adopted their Rules of Procedure, work methodology, and consultation and country report procedures. 

37. The Modernization of the “justice systems”

I now wish to address the issue of modernizing justice systems in the Americas. This is a priority on the Organization’s agenda. This concern formally began with the First Meeting of Ministers of Justice, held in Buenos Aires, Argentina, in 1997. The Second Meeting was held in Lima, Peru, in 1999; then in Costa Rica in 2000; and finally Trinidad and Tobago in March of this year. In these meetings a series of conclusions and recommendations were directed to the Member States designed to modernize and strengthen justice systems.

One of the main accomplishments of these meetings has been the creation and establishment of the Justice Studies Center of the Americas, which is headquartered in Santiago, Chile.

Furthermore, the last meeting also recommended improving the “Information Exchange Network for Mutual Legal Assistance in Criminal Matters” for all OAS Member States. It also urged that a meeting of authorities responsible for penitentiary and prison policies be convened to promote the exchange of information and experiences; and it also urged reconvening the Group of Government Experts on Cyber-Crime.

Lastly, I must mention that the Justice Studies Center of the Americas has been focusing on criminal justice issues, without forgetting other areas for the future. Among these future issues may be transnational organized crime, cyber-crime, extradition, penitentiary policies, and alternative dispute resolution means.

38.  Indigenous People

The issue of indigenous people has received great attention within the OAS over the last few years. The attention given to this subject has centered on the preparation of an “American Declaration on the Rights of the Indigenous People.” This sector of the population constitute one of the most vulnerable groups in a number of the hemisphere’s countries.

The last General Assembly recognized the progress made on indigenous matters, including by various States which incorporated the multiethnic, multicultural, and multilingual nature of their societies into their constitutional and legislative systems. Likewise, the participation by representatives of indigenous peoples and their valuable contributions on the topics addressed in the Draft Declaration were recognized as important to this process. Finally, the Draft American Declaration on Indigenous Peoples will continue to be studied by the Organization. This dialogue and negotiation process may conclude by the middle of next year. 

39.  Promotion of women’s rights

Gender equity and women’s human rights have long been a significant issue at the OAS. Recently, there has been greater political interest as a result of the advances women made in our societies and the inclusion of this issue in the Summit of the Americas process.

Within the OAS, the Inter-American Commission on Women (CIM) is the main forum for hemispheric policy on this subject. The “Inter-American Program on the Promotion of Women’s Human Rights and Gender Equity and Equality” represents a pragmatic instrument for undertaking activities to combat discrimination and to promote equal rights among women and men.

The General Assembly resolved to reaffirm the governments’ commitment to integrate a gender perspective into their national programs and policies. Furthermore, the General Assembly has convened the Second Meeting of Ministers or of highest-ranking Authorities Responsible for the Advancement of Women in the Member States for April of 2004.

40.  Other  priority issues in the Inter-American agenda


After making these comments and observations on the current political and juridical agenda of the OAS, I must state that there are still other issues and activities that are of special importance to the Organization. For example, the activities in the fight against drugs that are developed within the CICAD; improving national laws and regulations regarding cooperation activities; the OAS restructuring and modernization process; increasing and strengthening civil society participation in OAS activities; promoting corporate social responsibility in the hemisphere; natural disaster reduction; and limiting military spending. 

41.  Some final thoughts


As you may appreciated, within the scope of the Organization, there have been important agreements and accords regarding many issues to advance inter-American collective action, within the priorities and guidelines set at the highest political level. 

       These priorities and objectives reaffirm the validity and exercise of individual rights and liberties, and in order to achieve that, the OAS has several formal monitoring and enforcement mechanisms to gauge the conduct of the Member states. 


Additionally, in the last decade the Organization has actively promoted many of these priorities and objectives through resolutions, declarations, plans of action, inter-American programs, as well as, in conventions and treaties.


In summary, I consider that the tendency, in the years ahead, will be that the OAS will be better able to respond to the new priorities that the Organization governmental bodies will set in the political and juridical field. This should improve dialogue and cooperation that already exists, to fulfill the common objective of peace, justice, solidarity, democratic stability and integral development for all nations and peoples of the Americas. 

Thank you.
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