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I.  Introduction

The different legal systems of the Western Hemisphere, the civil law system of many of the Latin American countries and the common law system found in many of the countries which trace their colonial roots to Great Britain, simply must as a practical matter coexist and cooperate.  This practical need for coexistence is increasingly recognized by both today’s businessmen seeking profits and governments seeking strengthening of the rule of law and the improvement of their economic development, in a world grown smaller by technology and change.  Certainly it is the practical needs of inter-American and international business, more than scholarly notions of theoretical jurisprudence, which today are pushing globalization at the dawn of the 21st century.

As a representative of an international political and inter-governmental organization, I am happy to tell you that the coexistence of common law and civil law legal concepts and norms has always been part of the agenda of the Organization of American States (OAS).  

Globalization has been the force directing the OAS, especially within the last decade, to find common ground within the two legal systems.  Globalization is also increasing the work of the OAS, though the development of inter-American norms has been a constant in the Organization’s work from the beginning.

II. Legal Cooperation and Inter-American Law

The OAS as a regional international organization
 facilitates legal cooperation among diverse legal systems in the Hemisphere.  The General Assembly of the Organization recently reemphasized that notion in the Declaration of Panama where it stated “[i]ts firm belief that the inter-American legal heritage should be preserved and enriched on the basis of the Charter of the Organization of American States and in light of new challenges and goals in our region, so that it will reflect the ongoing cooperation between the two legal systems operating in the Hemisphere.”
   

During the 1990s, the decade dedicated to international law, there was a resurgence of multilateralism which opened up unsuspected possibilities for international cooperation.
  I believe that international organizations nurture international cooperation because international organizations, such as the OAS, “offer the institutional structure and coordination required for cooperation to be effective, on a more equitable basis, and in forms that take account of the heterogeneous situations in each society and region.”
  While legal cooperation per se is not mentioned in the 1948 OAS Charter, cooperation to promote economic development is listed as one of the Organization’s “essential purposes” in a 1992 amendment.
 
I submit that what is fundamental is that the Organization of American States is the choice forum for legal cooperation in the Hemisphere because all the countries of the Americas are represented.
  The OAS Secretary General made this point in a 1996 report:

The OAS is the natural forum for the development of international law in the Americas.  No other institution plays or can play this role.  It is in this field, as in no other, that the Organization demonstrates its uniqueness, the factor that reveals its importance, that to a large extent defines its rationale, that justifies it, and that makes it distinctive and inimitable in the institutional context of the Americas.

Herein lies its great comparative advantage: that of being the only forum in which all states of the Hemisphere are represented--large, medium, and small, developed and developing--as equals, to engage in dialogue, seek solutions to their common problems, and reaffirm their solidarity.

The OAS has therefore come to be the main political and technical forum in which the states meet on an equal footing to define the rules, both public and private, governing international relations in the Hemisphere.


The Permanent Council of the OAS reflected a year later that:


The changes that have occurred worldwide in recent years, particularly the end of the Cold War and the East-West confrontation, the demise of authoritarianism and dictatorship in Latin America, the resurgence and consolidation of democratic government in the Americas and the increase in international trade and financial flows have underscored the fact that the development of law and juridical and judicial cooperation are among the foremost challenges the Americas face.


The emerging interdependence among countries, particularly increased economic integration among the states, the need to preserve a shared environment and promote the sustainable development of peoples, advances in telecommunications, science, and technology, migration, efforts to make the Hemisphere more peaceful and secure, and the fight against drug trafficking, corruption, terrorism, arms trafficking, and organized crime have created the necessary conditions for greater coordination among the states in terms of objectives, policies, and action.

This interdependence and the joining of the governments’ separate and shared interests generate new potential for differences and conflicts, which should be met with intensified legal development in the Americas and more comprehensive and sound cooperation among the states.


The new hemispheric and world context makes it more necessary than before to institute and enhance legal instruments to promote harmonious and coherent contributions to the integral development of our peoples.

This new backdrop has revealed and emphasized the comparative advantages that, as a political and technical forum, the Organization of American States offers for the development of law at the hemispheric level.
 


During the Decade of International Law the OAS also began the Inter-American Program for the Development of International Law.  The Organization’s highest organ said developing inter-American law was a “priority undertaking that should be intensified” after the 1994 summit of Hemisphere heads of state.
  Representatives of the republics of the Western Hemisphere, later meeting as the General Assembly, were convinced

that, with a view to the growing integration of our countries, it is necessary to intensify the development of private international law and the harmonization of national laws so that they will not hinder the free movement of persons and goods but facilitate regional trade.

The General Assembly of the OAS, in the Declaration of Panama, specifically noted 


That the formulation and development of inter-American international law in the framework of the Organization encourages cooperation and mutual understanding among different national legal systems as well as between the civil and common law systems represented in the Hemisphere.

One year later, at the General Assembly session in Lima, Peru, the OAS adopted the Inter-American Program for the Development of International Law.
  

The Inter-American Program disseminates inter-American law through an Inter-American Legal Information System that makes use of the latest technology, including the Internet.  The nearly-30-year-old International Law course taught in   Rio de Janeiro, Brazil, under the auspices of the Inter-American Juridical Committee (IAJC) and the Secretariat for Legal Affairs has been upgraded, and subregional and regional courses on inter-American law are being offered.
  Further accommodating diverse legal systems, the OAS sponsors the “Jornadas de Derecho Internacional.”  In coming  years it is expected that additional Jornadas will be held.
  The Inter-American Program recognizes the fact that there is a clear need to promote legal publications but, unfortunately, the Secretariat has fewer budgetary resources to sustain such a program.

III. OAS Instrumentalities

Accommodating diverse legal systems is not some new or radical idea.  In fact, the OAS has been grappling with the practical difficulties of such coexistence for years.  The Member States of the OAS, for example, represent “several major legal systems, including, inter alia, the common law (and its variations between UCC
 practice, English-speaking Canadian common-law jurisdictions, and the Caribbean common law states)[;] the civil law of Latin American tradition, and the civil law of French tradition in Quebec.”

Among the Member States of the OAS, 20 countries follow the civil law tradition
 and 14 nations follow the common law tradition,
 including Canada and the United States.  The clear majority of the original signatory Member States belonged to the civil law tradition while the United States, of course, represented the common law tradition.  But since their inception more than a century ago, inter-American regional organizations have had to contend with these two diverse legal systems.

Several entities at the OAS promote and facilitate the coexistence of the common law and civil law systems in the Americas.  For example, there is the work of the Inter-American Juridical Committee and the activities of the OAS Secretariat for Legal Affairs.


The IAJC, a legal body specifically provided for in the Charter, is an advisory body on juridical affairs.  One of the purposes of the IAJC, as noted in Article 99 of the OAS Charter is 

to promote the progressive development and the codification of international law[;] and to study juridical problems related to the integration of the developing countries of the Hemisphere and, insofar as may appear desirable, the possibility of attaining uniformity in their legislation.


The OAS Secretariat often undertakes comparative law studies of the Member States, aiming its activities at unifying and harmonizing each Member State’s legislation in the areas of public and private international law, including the legal aspects of regional economic integration.  The Secretary General of the OAS, Cesar Gaviria, recently reorganized the Secretariat for Legal Affairs so as to concentrate the lawyers’ efforts on the development of public and private international law and on strengthening juridical cooperation with Member States.
  In a speech in Montevideo, Uruguay, in October 1999, I outlined the Secretariat’s legal agenda for the immediate future, an agenda that by necessity includes the diverse legal systems found in the Hemisphere. 


Topics currently appearing on the inter-American legal agenda include:  strengthening representative democracy; human rights promotion and protection, including the elimination of all forms of discrimination; the rights of the disabled, indigenous populations, migrant workers, and women; modernization of justice systems; education; labor; communications; the new concept of security; de-mining and other confidence-building measures; the grave problems of organized crime, terrorism, corruption, and illicit drug trafficking; the promotion of sustainable development; and regional integration and facilitating the transit of goods and persons.

IV. Approaches to Coexistence and Legal Cooperation

Scholars recently have written about a “moderate convergence” between the legal systems of civil law nations and common law countries.
  Some important differences between the civil law and common law legal systems include: 1) sources of law; 2) methods of interpretation; 3) the role of judges; and 4) the use of deductive reasoning in the civil law system and inductive reasoning in the common law system.
 There are substantial differences between these two principal legal systems of the Americas that often can result in disagreements on either the theoretical or practical plane.

Much of the legal cooperation work the OAS already has accomplished is in the area of private international law.  Treaties and conventions are, of course, one way whereby the OAS promotes the coexistence of the civil law and common law systems.  Day by day, however, the OAS will use some method other than a proposed convention to promote legal cooperation among the nations of the Hemisphere.  For example, the Inter-American Juridical Committee recently developed legislative guidelines for use by the legislatures of those states wishing to implement the Inter-American Convention Against Corruption,
 an OAS conference on private international law is being planned that will develop a model law on secured transactions, and future Secretariat’s studies can be used by Member States to harmonize their municipal law with inter-American laws on banking, finance, commerce or trade.

The Latin American States began promoting cooperation early in the 19th century after their independence from Spain.  Time does not permit me to tell you about the work undertaken by jurists and diplomats from these countries at all their international conferences.  I can tell you that these young nations, from the moment of their first regional meeting in 1826, fostered the notion that it was good politics to create uniform laws which would apply to all the participating countries.
  Some of the treaty topics resulting from these meetings covered areas such as patents, trademarks, literary and artistic property, asylum and international civil law.
Please note that most of those nations were civil law countries.  The subsequent record may not be so glorious, no doubt because more countries participate in the inter-American system today and many of the newer members follow the common law tradition, in contradistinction to the first Latin American republics.

In the last half of the 20th century, we saw very mixed results in terms of the common law and civil law nations working under the same legal regime.  Results to date have been particularly disappointing in the area of international business transactions.  Although we can say that the efforts of the OAS in the commercial context have been disappointing, there are encouraging signs for optimism.  The drafting of inter-American legislation at the end of the 20th century took a more pragmatic approach from past efforts at legal cooperation in the Americas.

A.  The Global Approach and the Bustamante Code

It has always been difficult to smoothly harmonize inter-American legislation.  A good example of a multinational regional attempt to harmonize law among the different American republics is the story of the Bustamante Code.
  Antonio S. de Bustamante was a well-respected Cuban jurist who prepared a code of private international law for the Americas.  He did so through the mechanisms of the Congress of Jurists and the Sixth International Conference of American States in Havana in 1928.  The Congress was composed of two delegates from each state in the Hemisphere, and can be considered a forerunner or predecessor of the present Inter-American Juridical Committee.

In 1928, the international conference adopted the Bustamante Code.  It could be considered one of the most ambitious instruments in the area of private international law.  Despite years being devoted to developing this Code, many countries, including the United States, never signed the applicable treaty.  Bustamante’s Code has been considered a failure because it could not harmonize the laws of the different countries and, in particular, of the two principal legal systems in the Western Hemisphere.

In the 20th century, however, the development of the Bustamante Code was an important hemispheric effort in legal cooperation among American states:

In the period immediately following the establishment of the Organization of American States [in 1948], the Inter-American Juridical Committee made new efforts to codify all the different areas of private international law.  To that end, the Committee proposed to review the Bustamante Code to determine whether it was possible to merge its provisions with those of the [earlier treaties], in light of the U.S. Restatement of the Law of the Conflict of Laws for private international law.

As a result of this effort, the Inter-American Juridical Committee prepared a draft code, but it was not supported by the member states of the Organization.  This situation led to the abandonment of the global approach of codification of this legal discipline and the beginning of the second stage, in which sectoral codification of private international law predominated.
 

B.  The CIDIPs

The Bustamante Code is an example of a global approach to facilitate the coexistence of different legal systems where a single body of rules covering an entire discipline (in this case private international law) is adopted.  Since 1971, the inter-American system has utilized a more gradual approach involving the drafting of specific international instruments, as exemplified in the work of the five Specialized Conferences on Private International Law
 (CIDIP).
  

The five CIDIPs were held as follows: Panama City, Panama, in 1975, Montevideo, Uruguay, in 1979, La Paz, Bolivia, in 1984, Montevideo, Uruguay, in 1989 and Mexico City in 1994.  The first specialized conference approved inter-American conventions on international trade and procedural law.  These treaties dealt with such subjects as the conflict of laws rules for bills of exchange, promissory notes, invoices, and checks; rules for taking evidence overseas; and international commercial arbitration.  The second specialized conference adopted instruments dealing with further conflict of laws rules related to commercial enterprises, negotiable instruments, and private domiciles; methods of proving foreign law; and the extraterritorial validity of foreign judgments and arbitral awards.  The third specialized conference approved conventions on conflicts rules regarding adoptions and on the personality and capacity of juridical persons; a convention on extraterritorial judgments; and a protocol on obtaining evidence in another country.  The fourth specialized conference dealt with the international return of children, support obligations, and contracts for the international carriage of goods by road.  The fifth specialized conference approved the Inter-American Convention on Law Applicable to International Contracts and the Inter-American Convention on International Traffic in Minors.

There have been more than five-dozen inter-American treaties signed between 1948 and 1999.  Sadly, the OAS does little during the actual ratification process regarding implementation of the individual treaties.
  The procedures followed by OAS organs in drafting international agreements 

do not always ensure the best coordination or prevent errors which make it difficult, in the long run, for states to ratify them.  A major effort must be made within the OAS to ensure the quality of and support for the agreements signed.

After adopting an inter-American rule, the Organization has often ignored it and limited itself to the role of mere depository of signatures and ratifications.  However, the great wealth of information and knowledge acquired during preparation are invaluable when the rule is to be applied.  This is a mission the Organization urgently needs to carry out but has done so only sporadically in the past. 

It has been difficult to get all this legislation ratified for various reasons, not the least of which is the existence of two diverse legal systems. 

Conventions thus adopted are often adversely affected as a result of objections by some states that a more precise procedure would have facilitated their improvement, or that they contain technical errors or appreciable discrepancies in the different versions in the four official languages that can generate the need for cumbersome correction processes.  Because of all this, states eventually lose interest in being parties to these instruments, whose provisions are therefore not implemented in the relations between states of the region.

The OAS Secretary General has noted how the many inter-American conventions further the development of private international law.  However, “[b]ecause there have been few ratifications in some instances and a lack of awareness of their provisions in other cases, all the potential benefits have not been drawn from this enormous inter-American effort.”

C.  Specific and Discrete Issues
We are now in a third phase or approach to developing inter-American legislation.  The CIDIP-VI will be host for multilateral American discussions on specific matters of common interest, such as work on transportation and financial matters such as security interests,
 all of which will help facilitate international business transactions.

The OAS will not limit itself to drafting treaties as the only method to promote legal cooperation.  As noted earlier, the OAS is developing model laws, studying harmonization of laws in the Member States, and drafting guidelines or declarations as alternative methods to increase legal cooperation.  Examples of this third phase or approach that we can examine are the fight against corruption and the increasing popularity of conducting business over the Internet.

1.
E-Commerce

Consider for a moment the development of the Internet, regardless of whether you regard e-commerce as a cause or an effect of globalization.  Besides the political debate over the “Digital Divide,” use of the Internet presents practical legal questions when people and business begin engaging in what is called e-commerce.  Legal questions include the validity of a signature in cyberspace, the formation and validity of contracts, the protection and enforcement of intellectual property rights, and court jurisdiction.
  As the OAS Secretary General noted in 1999, e-commerce “is especially sensitive to government policies regarding market access, intellectual property protection, privacy protection, security of data, and delivery of telecommunications services, as well as anticompetitive business practices.”
  It is no doubt self-evident that municipal law alone cannot provide sufficient answers to these legal questions when the buyer and seller transact business on computers in different countries.

2.
Inter-American Convention Against Corruption

The Organization’s work on the Inter-American Convention Against Corruption is noteworthy when discussing legal cooperation and international business transactions in the Hemisphere.  As of April 1, 2001, 22 Member States had ratified the Inter-American Convention Against Corruption.  The United States is one of the latest countries to ratify and to deposit its instrument of ratification with the Secretariat, and Jamaica deposited its instrument of ratification with the OAS as recently as March 30th. 

While this Convention is directed at acts of corruption against persons performing “public functions,” the scope of the Convention extends to transnational bribery by natural or corporate persons of a foreign state official “in connection with any economic or commercial transaction.”
  The Convention explicitly provides that “it shall not be necessary that the acts of corruption harm State property.”
 This Convention seeks to extend the prohibition found in the municipal law of some states regarding foreign corrupt practices.  The Inter-American Juridical Committee, responding to a mandate from the General Assembly, assisted countries in implementing this Convention by drafting legislative guidelines for possible parliamentary use in those Member States acceding to the treaty.

The OAS Permanent Council is going to establish a voluntary fund to provide institutional support to individual State Parties to implement the Convention.  The OAS also will study the scope and content of “corporate social responsibility” in the Hemisphere as a follow-up to the adoption of the Convention.
  All these initiatives involve not only some accommodation between the civil law and common law systems, but implicate as well the discipline of criminal law in both legal systems. 

V.  International Business Transactions


There are many inter-American conventions that can be described as having some relevance to international business transactions in the Americas.  These are interesting examples of OAS efforts at harmonizing civil law and common law concepts.  Sadly, no common law country has yet signed or ratified any of these nine treaties.  I have listed these conventions in the margin and noted the number of common law and civil law nations that either signed or ratified the individual treaty as of March 1, 2001.

The attempt in this Hemisphere at harmonization and codification of private international law is a bit of a bumpy ride.  Promoting legal cooperation among common law and civil law Member States does not always meet with success when the treaty method is the approach undertaken.  For example, note to date only five signatures and only two ratifications of the Inter-American Convention on the Law Applicable to International Contracts, or the Mexico City Convention.  This Convention sought “to facilitate international contracts by developing and codifying existing private international law principles.  [It] thus embodies elements of the U.C.C. [Uniform Commercial Code in the United States], C.I.S.G. [United Nations Convention on Contracts for the Sale of Goods],
 and the law merchant.  Second, the [treaty] aims to foster harmonization of results in international trade transactions.”
  

The Mexico City Conference was a diplomatic effort combining model law methods, based on the UCC and the UN Convention on Contracts for the Sale of Goods, with a treaty-based approach at legal cooperation.  The OAS conference

was attended by 17 Latin American countries as well as the United States and Canada.  Thus, the contract choice-of-law convention represents the consensus of a considerable number of nations of this hemisphere, including both civil law and common law countries.  It is fair to speak of genuine consensus because . . . differences of opinion were ironed out by negotiation, so that no delegation was ever outvoted.

In spite of the low number of countries from either legal system ratifying many of these OAS treaties, it is my opinion that the effort to harmonize law and to promote legal cooperation among diverse legal systems will continue in the OAS and elsewhere, if for no other reason than because of the legal issues arising in the context of international business transactions.  Some of those issues include:  (1) drafting legal agreements and conflict resolution; (2) intellectual property protections; (3) health and safety standards and product liability (especially when the tort system in the United States is considered); (4) setting up foreign operations that are consistent with legal and tax objectives; (5) transfer pricing; (6)  gray market channels; (7) dumping; (8)  international business ethics; (9) environmental concerns; and (10)  whether certain domestic laws, such as employment discrimination prohibitions, apply to a company’s foreign operations.
  Globalization and the new technology make this laundry list an urgent agenda.

VI.  Globalization

The phenomenon known as globalization is forcing some cooperation among the different major legal systems of the world, and in particular between the civil law system and the common law system here in the Americas.  In Montevideo in 1999, I described “globalization” as “the set of trends towards expanding an array of economic activities on a world scale, scientific and technological advances, repercussions on culture, and especially the profound political changes of recent decades.”
  

Since that speech globalization has undergone further scrutiny in the developed world as a result of street protests in Seattle in November 1999 and at the meeting of the International Monetary Fund in Washington in April 2000.  Economic globalization

although often treated as an irreversible trend, is by no means a foregone conclusion.  It is important to remember that what has been characterized as an essentially economic phenomenon takes place in a social, political, legal, and cultural setting----national and international----that has the capacity to slow and even reverse global economic trends.  Thus, while economic, technological, political, and other forces have both facilitated and promoted globalization, many industrial societies are also witnessing the rise of social, political, and cultural forces working in the opposite direction.  At the level of domestic politics this countertrend has found its expression in the new economic nationalism and a politics of cultural identity, both of which reject closer international integration and link many of the problems these societies face, especially the social ones, to globalization.”
  

When I use the term “globalization” I mean it in the sense of “a process of denationalization  . . . for the sake of the common good.”
   In a sense globalization is simply that process  “in which international issues become as important as national, state, and local matters.”
  

Globalization is one of those indefinite words and concepts that are tough to define.  Many commentators refer to globalization but do not say precisely what it is.  Thomas Friedman, the New York Times columnist, says in his recent book that globalization is “ ‘the overarching international system shaping the domestic politics and foreign relations of virtually every country.’  He perceives free-market capitalism to be the system’s driving force.  He dates the advent of what he calls the new era of globalization to the fall of the Berlin wall in 1989.”
   

Another commentator notes that

although the term globalization has entered wide use, the phenomenon itself is still not well understood.  Often invoked but seldom described, let alone defined, globalization has only recently captured the attention of political elites.  In fact, there is no commonly held definition, let alone a comprehensive conceptual framework, that would enable decisionmakers to consider the possible implications of globalization for public policy, and thus better understand some of the sources of the frictions observed to accompany it.  Globalization has been applied to different institutions: the economy itself, the market, an industry, a sector, or a firm.  The term has been used to describe a trend, a strategy, a condition, and a structure.  But whatever aspect one focuses on, in most cases globalization appears to be understood as a continuous process of increasing cross-border economic flows, both financial and real, leading, according to some, to greater economic interdependence among formerly distinct national economies.  In this frame of reference, globalization and interdependence are used interchangeably, and globalization becomes no more than the relabeling of a phenomenon that has already received much attention in the field of international political economy.

An American law professor recently wrote that globalization is primarily an economic process (the world-wide integration of markets for goods, services, capital and intellectual property).  To a lesser extent, he argues that globalization is also a political event as shown by the spread of democratic governments and human rights norms.  In this scheme, law is another dimension of globalization like culture or philosophy, but important in managing economic globalization and potentially important regarding political globalization.
 But more than any other discipline, globalization since World War II has been associated primarily with economics and markets.
  “It has also shifted the focus away from the nation-state, and more toward industry and the individual enterprise.”

The globalization of law could mean “the degree to which the whole world lives under a single set of legal rules.”
 Two writers suggest that globalized law depends on “the existence of normative and institutional complexes that are not necessarily uniform worldwide, but which are constituted before the horizon of the world society—that is to say, they react to the possibility and the reality of social interaction across any political border.”
  They conjecture that global law could mean one of several things.  For example, global law could mean unification of the law at the world level, or a process of transnationalization of the law where creating and applying law both increasingly escape the control of the individual nation state, or could even mean the “americanziation” of law, or the worldwide spreading of the legal practices and rules of the United States.
  Certainly all these ideas are qualitatively different than our common 20th century ideas of what international law was.

In speaking about the globalization of law I want to suggest that legal norms and remedies are harmonized between diverse legal systems.  In that sense then norms and remedies are theoretically “denationalized.”  They can be found in international sources as readily and effectively as in municipal law.

This is all perhaps an inelegant way of simply saying that with the globalization of law business people, both managers and in-house counsels, increasingly will be looking to international instruments, such as treaties and conventions rather than the municipal laws of multiple countries, as the source of legal authority governing their particular transactions.

I want to suggest that legal globalization in this Hemisphere will deal principally with a movement “toward a relatively uniform global contract and commercial law.”
   Indeed the harmonization of business practices has been described as a “major issue raised by globalization.”
  Diverse legal systems and “diverse and complex legal environments are a major deterrent to international business.”

Harmonization “of commercial contract law is not going to be accomplished by a single grand legislative event,” such as Bustamante’s Code.

What is emerging is a global legal culture, largely shaped by the dominance of global economic markets.  The values of this legal culture will emerge not from a closed, axiomatic statement of principles, or commands from a sovereign, but through a reiterative jurisprudential process in which values accrete and gain acceptance over time in the articulation of reasoned decisions to specific disputes.  The principles that emerge will not depend primarily on the positive authority of the state, but will be accepted to the extent that they embody the values of the global community that makes commercial contracts.  That global community is expanding rapidly and becoming more diffuse as it grows bigger.
  

It will be more evident over time “that traditional domestic regulation will be largely ineffective and that global, or more frequently, regional arrangements, are needed to cope with the legal challenges posed by the new world economic order.”
  Failure to harmonize and to further develop the commercial law governing private transactions in the transnational arena could mean “a possibly significant amount of cross-border commerce . . .  does not occur, or may occur in more limited trade routes or at increased cost and less competitive terms.”

Creating non-national, or global or international law concerning contracts began in the 20th century with significant model law approaches taken by UNIDROIT, the International Chamber of Commerce, and the United Nations Commission for International Trade Law (UNCITRAL).

A “significant degree of harmonization” was achieved with the UN Convention on Contracts for the Sale of Goods and the UNIDROIT principles on international commercial contracts.
  In fact, the “now widely used” 1994 UNIDROIT Principles of International Commercial Contracts “merge common law and civil law contract law principles,” according to a well-respected U.S. State Department lawyer.

In recent years, states have adopted international legislation in the field of private international law to try to regulate the uncertainties arising out of the operation of the two legal systems.  Yet, it is sadly true that these instruments are not widely used and when they are we see the problem of various countries interpreting the legislation differently.

VII.  Conclusion

The OAS recognizes the need for positive approaches in assisting the development of the inter-American system in an increasingly “globalized” world.  The OAS General Assembly, in fact, noted that today’s challenges included “not only the development of international law through international treaties but also the adaptation by each state of national law to international agreements in force.”
  Many treaties and international instruments are not self-executing.  Much of the legal work necessary to complete the inter-American legal agenda ultimately will have to be done at the national level.
  The OAS, though, can assist here too.  The Organization has done so when the IAJC issued legislative guidelines on implementing the Convention Against Corruption and when the Secretariat prepared studies on harmonization.

In the 19th and 20th centuries, private international law in many of the countries of the Western Hemisphere developed in tandem with the inter-American system.  In recent decades, the process of drafting conventions has been fruitful while ratification has proved disappointing.  One hopes that progress will be made in coming years and more of the Member States will ratify inter-American conventions.  Early in this new century, the sixth CIDIP will be held.  That conference is expected to address legal issues regarding trade relations.  Key issues include movable security interests in international trade and standardized commercial documentation for international transportation.  If CIDIP-VI has a successful outcome, it could create new opportunities for legal cooperation in the area of international economic law.
 

And more legal cooperation in this area is definitely needed.  A current and unchallenged assumption present in Quebec City at the Third Summit of the Americas, and no doubt present here in this audience, is that global economic integration fosters economic growth and that nations have to enter this new global market as a precondition for achieving further levels of development.  This global trade agenda lists issues we used to think belonged exclusively to the sphere of domestic jurisdiction.  As a result of globalization, it is no stretch of the imagination to argue that legal predictability, cross-border enforcement, and transnational legal rules, whether inter-American, international, or subregional, will become more important over time.  A clash of civil law rules and procedures with common law rules and procedures need not be inevitable, however.  

Legal harmonization of trans-border trade is a core issue for many countries trying to cope with globalization.  Two factors are driving legal harmonization: one from “above” and one from “below.”  From “above,” we see economic integration intensifying at both multilateral and regional levels.  Whether it is the GATT, the WTO, Nafta or Mercosur, provisions from those trade pacts have to be implemented in the domestic laws and regulations of the member states.  From “below,” we see increasing transnational business activity being entered into by small and large corporate entities and citizens from the various countries in the Hemisphere.  Given the paramount importance of trade liberalization to development, the issue of legal harmonization to facilitate inter-American or international business transactions is fundamental.

When one takes into account the experiences that the OAS has already had, the realization arises that bijuralism (in our case the presence of the common law and civil law systems in the American Hemisphere) must be an element that is always taken into account in the preparation and successful adoption of any legal document or instrument.  Consequently, future effective legal representation in this Hemisphere’s commercial affairs will demand that document drafting and client counseling be undertaken with maximum technical excellence.  And that technical component will consist in part on the evaluation of bijural possibilities.

Further, the technical support of the region’s international organization is crucial to secure the success of any harmonization efforts.  The OAS, in my opinion, has paid a price for generally relying on a binding instrument as the best way to apply inter-American rules.  I feel this way in spite of the solid technical preparatory work done in support of negotiating several inter-American treaties.  Too often ratification has not followed.  A more flexible approach is no doubt needed.  Perhaps guidelines, model domestic legislation, or adoption of flexible OAS principles of inter-American commercial transactions could better bridge the differences between common law and civil law jurisdictions.

Even while recognizing that up to this date any success that the OAS has had in the harmonization process has been mixed, I submit that when the process is viewed as a whole the OAS continues to be the only American governmental forum sufficient for a “meeting of the minds” to invigorate legal cooperation throughout the Americas.  I predict that the OAS will continue to be the best forum for accommodating the Hemisphere’s diverse legal systems and for developing common regional norms and remedies as globalization continues in both those states that follow the common law tradition and in those that embrace the civil law tradition.
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