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JUDICIAL REFORM OF CRIMINAL JUSTICE IN LATIN AMERICA
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I.  Introduction 

Throughout Latin America, many countries have adopted extensive reforms of their criminal justice systems. Far-reaching changes have been introduced to enhance democracy, improve the protection of human rights and social justice as well as develop the economy and enforce international law.
 

In particular, these reforms impose “time limits on investigations, institute speedy trial provisions, and establish more judicial oversight at all stages of the criminal process, including pretrial detention.”
 More recently, the role of the key institutional actors in the criminal justice system has become the focus of the reform efforts.
 These transformations “reflect a historic shift from an inquisitorial system of justice -- the traditional model in Latin America -- to an adversarial one.”
 

This research article will briefly discuss restructuring criminal proceedings in Latin America.  The criminal justice reforms will first be placed in the larger context of the “rule of law” movement.  Undeniably, the reform agenda has grown and developed “in accordance with the diversity of demands and expectations that are increasingly being placed upon the weak democratic states of Latin America.”
  Such reforms essentially reflect a “response by power-holders, prompted either by electoral competition, or encouraged and indeed financed by donor organizations, to confront this deep crisis of legitimacy.”

After briefly describing the characteristics of the predominantly civil law tradition of Latin American legal systems,
 the shift from an inquisitorial system to an accusatorial system induced by these reforms will be examined.  Indeed, a number of these civil law countries shifted from a criminal procedure with a judge-oriented model to a party-centered procedure. Finally, while the success of ongoing reforms is still to be determined, this article will suggest that there clearly exists overall a strong expectation for success. 

II.  State Reform and the Rule of Law

Judicial reform initiatives in the area of criminal procedure are part of a wider political and developmental process of “state reform” in Latin America.
  The guiding principle of state reform is the promotion of the rule of law.  “An enduring consolidation of democracy will require strengthening the rule of law (and public confidence in the rule of law), and the rule of law requires a greatly strengthened judicial system.”
  The rule of law agenda of the 1990s focused on strengthening democracy, facilitating “market rule” and answering social concerns.

Therefore, an accurate definition of the rule of law could include: respect for political and civil rights; equality of treatment before the law; effective due process guarantees; accountability of government officials; efficient administration of justice; equal access to the law; and, a clear regulatory framework for economic activity.
  The “rule of law” is a broad notion that encompasses more than the institutional dimensions of the law that are currently being reformed.

Accordingly, judicial reforms are directed at addressing in part those aspects of the rule of law that support democratic consolidation, which include: an independent judiciary; an accountable and transparent government; the protection of human rights, and, an effective due process.
  In this process, the state is instrumental in the success of any rule of law reform. Further, it can become its strongest ally or its biggest hurdle.

III.  Motivating Forces for Reform
A.  Internal initiatives

As noted above, the reform agenda is related to internal public demands and expectations within Latin American states.
  Cutting crime would consolidate democracy and help the economy in Latin America. With an increase in crime, “the demand for security has become one of the main issues and sources of popular unrest”
 and the lack of judicial performance is also blamed for the rise of organized crime.

Domingo and Sieder state that three factors contribute to negative perceptions of the justice system in Latin American states.  They are the historical arbitrary behavior by the state, the elite’s tendency to operate beyond the boundaries of the law, and the difficulty state institutions encounter dealing with violence and organized crime.
  Rule of law reforms, specifically in the area of criminal procedure, are aimed at curing this crisis of legitimacy.

The main challenge of judicial reform in Latin America is the “subordination of political power to law.”
  Strong support by the national political elite as well as the citizenry is also required to create a better judicial system.

B.  The Role of External Donor Organizations

International interests and financial input promoting legal reform are not new phenomena in Latin America.  The current effort can be thought of as an extension of the law and development movement of the 1960s, the human rights movement of the late 1970s and 1980s as well as a set of administration of justice programs from the United States since the mid-1980s.

Foreign countries and international organizations “have expanded the initial operating assumption of the US administration of justice programme--that democracy requires an independent, effective judiciary--to the much broader notion that the rule of law generally is critical to democracy.”

Undeniably, this effort is not an isolated event.  It has been supported by major international organizations seeking to deepen democracy and facilitate market reform processes.
  A range of bilateral agencies--such as those in the United States, Germany, Canada, Spain, Sweden and Japan--as well as international organizations -- such as the European Union, the Inter-American Development Bank (IDB), the World Bank and the United Nations (UN)--also have funded rule of law programs.

USAID remains the lead organization in judicial reform programs in general and in criminal justice restructuring in particular.
  Another prominent actor in criminal law transformation in Latin America is the Inter-American Development Bank (IDB).
  A number of countries recently have requested loans from the IDB to finance reforms including: “El Salvador, Costa Rica, Colombia, Panama, Honduras, Guatemala, the Dominican Republic, Peru, Argentina, Uruguay and Bolivia. In other countries, such as Ecuador, Paraguay and Venezuela, the IDB is financing technical assistance for the judicial sector. In numerous additional countries in the region, including Brazil, Chile and Nicaragua, the Bank is funding the development of alternative dispute resolution mechanisms.”
  The World Bank, on the other hand, although a major actor in legal and judicial reforms in the region, has only had a small input in criminal justice transformation.
  

IV.  Latin America, a Predominantly Civil Law System

One author distinguishes three main legal traditions in the contemporary world: the civil law, the common law and the socialist law legal families.
  Latin American jurisdictions have a predominantly European-inspired civil law system.  These legal systems generally “amalgamated and reconciled principles of” French, Spanish, Portuguese, Italian, and German law.
  Although the common law and civil law traditions share similarities in social objectives (individualism, liberalism and personal rights) and function,
 there are significant differences.  This section addresses those characteristics relevant to the criminal justice system that differentiate between the two models.

In a civil law nation, “the traditional notion about criminal procedure is a set of rules that defines the different roles and means to achieve a simple goal, the truth.  The detailed rules are part of a code that is the dominant authority to regulate the proceedings.”
  “The civil law tradition is statute-bound: legislatures draft statutes, rules, and directives setting forth the law in advance.  Courts apply and interpret the law, but do not create it.”
  On the other hand, in a common law nation, the system emphasizes case law focusing on individual cases.  Within the common law tradition, “[c]ourts fashion the law on a case-by-case basis, building on precedent to fill the gaps over time.”

Differences between both traditions may be further described as follows:

“Under an adversarial system, the litigants are in charge. They develop their cases, presenting the evidence that is most favorable, and leaving it to their adversary to negate or discredit their position. Presented with two conflicting sides to the dispute, the neutral judge or jury hears the conflicting evidence, decides what the truth is, and determines which side should prevail. In an inquisitorial system, the judge is the primary actor, actively seeking evidence from both sides, directing the parties’ actions, and providing constant commentary on the quality of the case and the likely outcomes.”
 

Finally, the civil law system emphasizes policymaking whereas the Anglo-American model’s main objective is to solve conflicts.
  That model “relies more on case by case method rather than general and abstract rules.”

V.  Shifting from an Inquisitorial to an Accusatorial Model 

The initial emphasis of criminal justice reforms in Latin America has been procedural change with “a transition from the inquisitorial system, which many blamed for a series of vices, to a more accusatory one.”
  Most of these reforms were enacted during the 1990s.
  They substituted oral and accusatorial procedures for written and inquisitorial ones and transferred “control over criminal prosecution from judges and the police to the MP [Ministerio Publico].”

This effort was triggered by a need to overcome the criminal procedure biases inherited with the European codes.
  Examples of possible “flaws” with the old approach to the criminal justice system were thought to be: a heavy reliance on written material slowing the process; a built-in bias against defendants; poor representation and access of defendants to materials; and an absence of vigilant investigations by judges and police resulting in low due process standards.

Most of the problems in Chile, for example, were thought to relate to the “absence of an independent judge to counteract potential bias during the investigation stage; lack of investigative capacity of the judges, . . . ; judicial delay; low standards of protection for defendants who do not have access to files, with some few exceptions[;]delegation of major judicial functions in the police and court clerks; absence of legal control of the police.”
 

Although reform responses to such problems in Latin America vary, two mainstream elements are being incorporated from the common law system to counter these perceived “flaws”: oral arguments and new roles for the judge, the public prosecutor, and law enforcement officers.

A.  Oral Arguments 

Following the tradition of the adversarial system, public justice (“justice for audiences”) or the substitution of notarized and recorded legal proceedings for public and oral trials has become the center of justice sector reforms.
  “Several Latin American countries, including Argentina, Bolivia, Costa Rica, El Salvador and Guatemala, have chosen to revise their criminal procedural codes to incorporate oral procedures.”

The objective of such a change is a new legitimacy for the criminal proceedings as a whole.
  One specialist argues “[o]ral procedures have allowed for public trials, which, in turn, has helped make judges publicly accountable for their decisions.”
  Public justice also involves “direct contact by the parties with the judge; transparency and control; cross examination; presentation of evidence and rebuttal; case consolidation and speed . . . .”

Moreover, this change leads to new roles for the participants in the criminal trial.  “More recently, the emphasis has shifted to changing how key organizational actors behave by recreating or reorganizing police forces, prosecution agencies, and public defender offices.”

B.  New Roles for the Judge, the Public Prosecutor, the Defense Attorney and the Law Enforcement Officers

New roles for the police, the prosecutors and the judges in the investigation and prosecution stages have been a major new feature of the criminal code reforms in Latin America.  With these reforms, the prosecution directs the case investigation and retains better control over the police.  On the other hand, the judge serves as an “impartial decision-maker” as he or she is relieved from the investigation process.
  This criminal procedure reform creates a logic of competition among the institutions.  The defense and the prosecution are now interested in assuring the best interests of their clients.
  However, the main challenge has been changing the legal culture while keeping the same actors.

Formerly, according to the inquisitorial practice, the judge, rather than the parties, was responsible for developing the facts at trial.  In addition, the judge had “an obligation to determine whether or not the defendant is guilty.”
  Within the civil law system, the prosecutor’s main task is to make sure that the dossier contains all the relevant inculpatory and exculpatory evidence, and all relevant information on the background of the defendant.
  The involvement of the prosecutor and the defense attorney at trial was generally limited to asking a few follow-up questions or perhaps tactfully suggesting other lines of inquiry to be pursued by the witnesses.

By contrast, in accordance with common law tradition, the prosecutor is “armed with a broad discretion.”
  Prosecutors “feel personally responsible for the outcome of their cases, in part because the adversary system accepts the consequence that the outcome of a trial may be a reflection of the quality of the advocacy.  Because jury trials require considerable preparation, prosecutors generally do not want to file charges against a defendant unless the chances of convicting the defendant are very good.”

VI.  Country Studies


The criminal justice transformations in the countries of Peru, Bolivia and Chile will be discussed briefly as concrete examples of these reform efforts.

A.  Peru

Linn A. Hammergren, a specialist of Latin American and Caribbean judicial reform, has described the process of criminal code modification in Peru with great detail.
  Peruvian criminal procedures were thought to be progressive with the introduction of the oral trial in 1920 and an enhanced role for the Public Ministry even prior to the 1990s.

The 1991 procedural code eliminates any conflict of interest for judges and ensures a public trial for criminal cases. Indeed, with this reform of the 1940 procedural code, the Public Ministry (fiscal) conducts the investigation and presents the case for the prosecution to the judge.
  The new code also “converts the juez de instruccion into a juez penal, who will monitor the fiscal’s investigation and then either decide and sentence or present the case to the superior trial court.”  Consequently, judicial investigation no longer duplicates the efforts already done by the police and is transferred to the fiscal.

By 1991 and 1994, the Public Ministry was vested with the sole responsibility of the indictment and thus of the initial conduct of the trial.
  As a result, the role of the Peruvian judge is redefined and that magistrate has a lesser role here.

Finally, the new code provides for an oral hearing and an adversarial process.  However, Hammergren doubts the actual introduction and implementation of an oral and accusatory system. Rather, she finds that the new procedures retain much of the inquisitorial tradition.
  These innovations are bound to be adopted in the long run with political support, a variable that is essential for innovations to be adopted.
 
B.  Bolivia

A new criminal procedure code was enacted in Bolivia as Law No. 1970 on March 25, 1999.  This new criminal procedure code, which was formerly rooted in the civil law tradition, entered into effect in 2001.  The code introduces new elements such as jury trials, oral arguments and other elements characteristic of the common law system.

The reform process in Bolivia began in 1993 with the passage of a Law of Judicial Organization, reforms of the Bolivian Constitution and drafts of other statutes.
  Thus, the reform of the Criminal Procedure Code is only one aspect of the entire process in that country. 

Bolivian authorities recognized the need to reform the judicial system in order to “overhaul the antiquated Bolivian code of criminal procedures.”
  The achievements they sought with the proposed criminal code included: “the democratization of justice through use of juries; a changed view of and role for victims of crimes; the simplification of processes, largely to reduce costs and delays but also to ensure greater transparency of the proceedings and accountability by the parties; and stronger defense of constitutional guarantees for defendants.”

Within that understanding, the new Criminal Procedure Code of Bolivia takes the oral argument element from the common law system, and introduces it as a standard procedure in criminal cases.

“This change would imply a shift from what is generally termed an ‘inquisitorial’ system to an accusatorial one, with a concomitant major reduction in the power of Bolivian judges, who currently conduct investigations and then rule in all cases brought before a court. Defense lawyers, who until now have been marginal in judicial proceedings, would be asked to assume a much more active and important role. And for the first time in Bolivia, the defense and the prosecution would have opportunities to confront each other in court, whereas before all phases of trial were captured only in documents whose flow and distribution the judges and court secretaries controlled. Often, defendants never got to see the charges lodged against them nor the supporting evidence.”

Although it is too early to evaluate whether the reforms in Bolivia achieved their goals, one can regret the lack of involvement of civil society. “To date, the reform has been primarily one of elite opinion leaders.”

C.  Chile

Chile, a neighboring country to the other two examples, confronted with equivalent expectations for accountability, transparency and modernity, enacted similar far-reaching changes in order to consolidate its democracy.

The Chilean criminal procedure was also a “product of the inquisitorial system inherited from Spain during the colonial period.”
  After the Pinochet dictatorship, a strong drive for reform arose with the goal of protecting human rights.  “The basic idea of the reform was to ‘democratize’ the judiciary by opening its structures to a new institutional framework.”
 

The judicial reform of the criminal area in Chile is part of the reform process of the entire Chilean legal system.  The goal of the Chilean legislature is to conclude the process by 2005. On September 9, 1997, President Eduardo Frey began the process by implementing a constitutional reform.
  This reform was intended to allow the creation of the Public Ministry, which would be similar to the Public Prosecutor’s office.  As a result, Congress enacted a constitutional amendment in December 1997 creating a Public Prosecutor’s Office.

In the new code, the public prosecutor acquires the important role of directing the criminal investigation, which used to belong to the judge.  Consequently, the prosecutor formulates the accusation, presents the charges, and has the burden of proof during the trial.  The purpose of the figure of the public prosecutor is a response to “both efficiency and due process concerns of an impartial court.”
  The judicial reform also will utilize oral proceedings instead of written ones as well as a public defense institution that will represent defendants.  According to one author, by 1998, public defender agencies as well as a court-assigned counsel system were available.
 

Implementation of the new criminal procedure code itself was done gradually.  It began in 2000 in the Fourth Region and Ninth Region, in 2001 in the metropolitan area, and in 2002 in the whole country.  Therefore, it is still too early to be able to discuss the success of the new enactments.

VII.  Goals, Obstacles and Achievements: Reform Strategies


The reforms described in this research article focused essentially on criminal proceedings.  In reality, the changes embrace a more sectoral approach.  Most reform efforts focus on courts, police and prisons.
  The fundamental issue yet remains whether these legal reforms may be implemented in reality.

A.  Internal participation

Factors such as the political will of power-holders, the technical quality of the laws enacted and whether the legal changes respond to the expectations of improvement of the justice system are crucial to the success of the reform movement.
 

One of the principal obstacles to a successful reform may be the state.
  “The rule of law depends not only on the judicial branch, however, but also on a range of nonjudicial state agencies, from the Justice Ministry to local police forces.”
  In this respect, many changes that are introduced affect the governmental structure by shifting the exercise of power.  Therefore, a favorable judicial environment and strong commitments from the executive branch are required to further implement changes.

A reform should also be consensual to be successful. It should involve the participation of judges, trade and bar associations, the academic community, the police and above all civil society.

B.  External Intervention

Finally, a reform requires contribution by donors, which match the needs and particularities of  “the local political, social, and economic context.”
  Certainly “[f]ormulaic, technocratic fixes divorced from the local context are doomed to failure, but appropriated, engaged and politically sensitive support can help advance a rule of law agenda.”
  Moreover, donors and recipients of rule of law projects have numerous objectives that potentially conflict and could be perceived very differently.

At times, reform agendas may conflict or be seen as competing because of the different parties involved.
  At other times, they can be reinforcing as complementary parts of a broader process of state reform.
  In any event, “a multiplicity of agendas . . . can be problematic.”
  Improvements could come from “[b]etter transparency in the design and management of reform[,]” improving “information flows and cooperation” between donor agencies, and avoiding duplication of reform efforts on a regional level.

The scholar Carlos Peña Gonzalez has noted that normative changes are not enough:  “A policy for legal reform demands that vision be coupled with a realistic appraisal of what can be accomplished.”

VIII.  Conclusion

Judicial reform advances a range of objectives, including “democratic governance, economic stability, respect for human rights, social justice and citizen security.”
  Without a doubt, more recently, the rule of law is promoted under the cloak of democracy and market promotion rather than under goals of development and modernization as in former years.

One author suggests that “strengthening traditional institutions”
 rather than adopting an oral and adversarial system would have better served the region’s interest.
  Hammergren concurs by questioning whether “the inquisitorial system was really the problem.”
  Keeping in mind that these reforms seek for the most part to enhance human rights, help countries combat increasing violence and crime, which create a hostile environment for investment, they attempted to set goals and objectives for the elimination of unwanted practices.
  

These reforms “afford genuine opportunities and hope for due process and a fair trial, and have elevated the standards of individual rights, guarantees, accessibility, accountability, transparency, and public debate.  They hold promise to achieve the goals of combating impunity while better protecting the rights of defendants.”

The achievement of legal certainty, transparency and accountability through judicial reforms are objectives central to the development of democracy and a peaceful society that promotes human rights and economic development.  James D. Wolfensohn, president of the World Bank, summarizes this idea as follows:

“. . . unless you have equity, unless you have justice, unless you address the issues of poverty, there can be no peace.

“And without legal and judicial reform, in my judgment there can be no peace.”
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