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I.
INTRODUCTION
I would like to begin my remarks by extending thanks to the ABA Section of Dispute Resolution for the opportunity to speak to you today at the International Conference on Dispute Resolution in the Global Marketplace.  It is a privilege indeed to be invited to speak on a topic that is of growing importance to so many in both the public and private sectors.  At the outset, however, I must clarify that the following remarks are my own and do not constitute the official position of the Organization of American States (“OAS”), nor of the OAS General Secretariat. 

Momentum is steadily building towards greater market integration among the countries of the Americas.  That much seems to be evident when we take the long-term view, despite what may seem to be some setbacks in the short run.  Of critical importance to the future of hemispheric integration, is an effective and efficient system for the resolution of trade and commercial disputes.  This calls for national and regional organizations to combine their resources and work together to build such a system.  It is this spirit of cooperation which is at the heart of The New Vision of the OAS,
 which is the future course that has been charted for the OAS by our new administration, and it is in that spirit that I wish to speak to you today.

My presentation will consist of the following three parts: first, a very brief summary of previous efforts to develop a hemispheric system for the resolution of commercial disputes; secondly, an overview of the current trends that are shaping the evolution of international dispute resolution; and thirdly, a consideration of the work on dispute settlement that is being undertaken in the course of preparations towards a hemispheric trade agreement.  

II.
PREVIOUS EFFORTS TO DEVELOP HEMISPHERIC DISPUTE SETTLEMENT
1. Early Efforts
International commercial arbitration has been a subject of interest and concern to the OAS and its predecessor organizations for over one hundred years.  As early as 1878, seven Latin American countries met to approve a code on private international law which included rules concerning the execution of foreign arbitral awards.
  Several initiatives followed, which time does not permit me to describe.
  The consequence of these events, however, during what I refer to as the “pre-OAS era”, was the emergence of a growing recognition for the importance of international commercial arbitration.  A highlight during this period was the establishment of the Inter-American Commercial Arbitration Commission (“IACAC”) in 1934.

2. OAS Era
The OAS era, which began with the adoption of the OAS Charter in 1948, is marked by two important contributions to the development of an inter-American system of dispute settlement.  These were the adoption of the Inter-American Convention on Commercial Arbitration in 1975, and the Inter-American Convention on Extraterritorial Validity of Foreign Judgments and Arbitral Awards in 1979.
   The 1975 Convention establishes the validity of arbitral decisions and their enforcement, and outlines the only conditions under which recognition and execution of the decision may be refused.  It also provides that in the absence of agreement between the parties, the arbitration shall be conducted in accordance with the rules of procedure of IACAC.  The 1979 Convention outlines the conditions upon which foreign judgements and arbitral awards shall have extraterritorial validity. 

These two conventions and IACAC form the backbone of the current inter-American system for the settlement of international commercial disputes.  IACAC maintains a network of National Sections that are based in several countries throughout the hemisphere.  In this manner, IACAC is able to offer service to parties who request conciliation or arbitration and assist with the selection of arbitrators in accordance with its rules.

3. Current Efforts Build on Historical Framework
On the basis of that established framework, today the OAS is looking ahead towards the next century and ways to continue building an international system of arbitration.  One of our first priorities is to encourage wider acceptance of the aforementioned arbitration conventions.  In addition, we need to take steps to encourage the harmonization of national laws in this field.  Both of these objectives require outreach programs to disseminate information about the benefits of international commercial arbitration.  Within the OAS Legal Secretariat, it is the Department of Legal Cooperation and Information that has been engaged in this type of outreach in conjunction with IACAC and other organizations throughout the region.  In this new era of the OAS, we are striving to build bridges with other organizations that share our goal of strengthening the hemispheric system of arbitration.  We can’t do it alone.

Until recently, efforts towards the development of an inter-American system for dispute resolution have focussed on commercial disputes, that is, disputes within the private sector.  The current interest in the development of a Free Trade Area for the Americas, or “FTAA” as it is commonly referred to, has added a new dimension.  That is the topic to which I will turn to now.
III.
FORCES SHAPING DISPUTE RESOLUTION IN A GLOBAL MARKETPLACE
1. Categories of Disputes
To begin with, allow me to digress briefly to differentiate between three general categories of disputes.  First, there are disputes that arise between states.  Secondly, there are disputes that arise between a state and a private party.  And thirdly, there are disputes that occur between private parties of different states.  These categories of disputes are applicable to disputes over a wide range of subject matters, but for present purposes, let us focus on trade and commercial disputes.
· Disputes in the first category (that is, between states) are usually resolved in accordance with the general rules of international law.  Increasingly, such rules derive from and have been incorporated into, various international and regional trade agreements.  Historically, the OAS has not been involved in the development of such agreements.  

· Disputes in the second category (that is, between a state and a private party) are often resolved in accordance with the provisions of multilateral agreements, such as that which established the International Center for the Settlement of Investment Disputes (“ICSID”).  Increasingly, however, trade agreements are also incorporating specific provisions for these type of disputes.  Historically, the OAS has not been involved in the development of such agreements, either.  

· Disputes in the third category (that is, between private parties of different states) are usually resolved in accordance with the rules of private international law.  These are the kinds of disputes which historically have been the subject of study by the OAS and to which the two OAS conventions on commercial arbitration are applicable.

It is important to bear in mind what may appear to be obvious distinctions between these different types of disputes as we move forward with the consideration of this subject matter. 

2. Present climate
Movement towards greater globalization in general and the efforts underway at a regional level are certain to result in both a greater number of disputes, and disputes of greater complexity covering a wider range of economic sectors.  This applies to disputes in all three categories - that is - disputes between states, between a state and a private party, and between private parties.  Therefore, the development of a respected system of dispute settlement is of critical importance to the success of regional integration 

3.
Role of OAS in Regional Initiatives 

Let me consider the matter of dispute settlement in the context of a possible hemispheric trade agreement. To do so, it is necessary to begin with a brief overview of the involvement of the OAS in the FTAA process in general, before considering the area of dispute settlement in particular.  

a) 1994 Miami Summit
At the first Summit of the Americas which was held in Miami, Florida, December 9-11, 1994, leaders of the countries of this hemisphere “resolve(d) to conclude the negotiations of the (FTAA) no later than 2005 and agree(d) that concrete progress towards the attainment of this objective will be made by the end of this Century”.
  The OAS, with the support of other organizations, was called upon to implement the steps outlined towards achieving that goal.
  In particular, it was directed “to assist in the systemization of data in the region and to continue its work on studying economic integration arrangements in the Hemisphere, including brief comparative descriptions of the obligations in each of the Hemisphere’s existing trade agreements”
.  This was to be done with the support of the Inter-American Development Bank (“IDB”), the United Nations Economic Commission for Latin America and the Caribbean (“ECLAC”) and other specialized regional and subregional organizations.
  These three named entities, the OAS, IDB and ECLAC, have become known as the “Tripartite Committee”.

Since the Miami Summit, the Ministers Responsible for Trade from the countries of the hemisphere have met on four occasions: Denver, Colorado in June, 1995; Cartegena, Colombia, in March, 1996; Belo Horizonte, in May, 1997 and, most recently, in San Jose, Costa Rica last month.  As a result of these meetings, twelve working groups had been established to focus on the technical matters that, when taken together, cover many of the areas central to the creation of an hemispheric trade agreement.
  These Working Groups have been meeting over the course of the last two-to-three years, with the assigned task to identify and examine existing trade-related measures in each area.  The Tripartite Committee has been providing the analytical support and technical assistance as requested by the Working Groups.

This technical support from the OAS has been provided largely by the Trade Unit, which was created as a new entity within the General Secretariat in April 1995, by the Secretary General at the request of Member States.
  In the area of Dispute Settlement, however, the Trade Unit and the Secretariat for Legal Affairs have been working in close collaboration.

b) 1998 Santiago Summit
The Ministers Responsible for Trade met again just last month in San Jose, Costa Rica. In their Joint Declaration, they recommended to their respective Heads of State and Government that the FTAA negotiations be initiated at the Second Summit of the Americas, which is to be held in Santiago April 18th and 19th.   They also recommended that such negotiations be carried out in accordance with the objectives, principles and structure outlined in the Declaration.

The Trade Ministers agreed to an initial structure for the negotiations.  It is to be headed by the Trade Negotiations Committee (or “TNC”) at the Vice-Ministerial level.  The TNC will be responsible for guiding the work of the negotiating groups and deciding upon the overall architecture of the agreement.  The TNC is scheduled to hold its first meeting no later than the end of June.  At that first meeting, it is to develop a work program for the negotiating groups so that they may begin their work no later than the end of September.

The Ministers established nine negotiating groups, and requested that the Tripartite Committee continue to provide technical support to the FTAA process.

Having provided you with that general overview, let me now focus on dispute settlement within the FTAA process. 

IV.
FTAA AND DISPUTE SETTLEMENT
1.
FTAA Negotiating Group
As I just mentioned, in Costa Rica, Trade Ministers established nine negotiating groups.  One of these is the Dispute Settlement Negotiating Group, which will be chaired by Chile.  The Joint Declaration stated the following two objectives in regard to dispute settlement:
“a. To establish a fair, transparent and effective mechanism for dispute settlement among 
FTAA countries, taking into account inter alia the WTO Understanding on Rules and 
Procedures Governing the Settlement of Disputes.
b. To design ways to facilitate and promote the use of arbitration and other alternative 
dispute settlement mechanisms, to solve private trade controversies in the framework of 
the FTAA.” 

There is little else to say at this time about this newly established group.  However, it is also useful to consider the experience of the earlier Working Group on Dispute Settlement.

2.
FTAA Working Group
It was established at the Third Trade Ministerial Trade Meeting in Brazil last May.
  It was the last of the twelve working groups to have been established.  Its terms of reference are as follows:

1. Compile an inventory of dispute settlement procedures and mechanisms included in agreements, treaties and arrangements of integration existing in the hemisphere and those 
of the WTO, appending the legal texts. 

2. On the basis of this inventory, identify common areas of commonality and divergence among dispute settlement systems in the hemisphere, including with respect to the extent to which these systems have been employed.


3. Exchange views, following internal consultations with the private sector, regarding mechanisms to encourage and facilitate the use of arbitration and other means of alternative dispute resolution for the settlement of international commercial disputes. 


4. Recommend methods to promote understanding of the procedures under the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes.

5. In the light of the various subjects to be covered by the FTAA agreement and other relevant factors, exchange views on possible approaches to dispute settlement under the FTAA agreement, in line with the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes.

6. Make specific recommendations on how to proceed in the construction of the FTAA in this area.

The terms of reference gave this Working Group a very extensive mandate.  What is particularly interesting is that this mandate extends to all three of the categories of disputes that I had outlined previously.  Historically, trade agreements contain dispute settlement provisions only for the first category of disputes, namely, disputes between states.  Some trade agreements also contain provisions for the second category, that is, disputes involving a state and a private party.  These types of provisions could have been examined by the Working Group under the rubric of the first and second paragraphs in the terms of reference.  However, the Working Group was also  mandated to consider mechanisms for dispute settlement in the third category of disputes, namely, disputes between private parties.  Although we don’t yet have the terms of reference of the Working Group, the two objectives for dispute settlement which the Ministers stated in their San Jose Declaration clearly continue this theme.

This is perhaps illustrative of several new trends, which I will elaborate upon in my conclusions.  Before doing so, however, I will briefly outline the work that had been achieved in conjunction with the Working Group on Dispute Settlement.

3.
Secretariat Support 

At the Second Ministerial Trade Meeting, the OAS was requested “to start compiling information on the dispute settlement mechanisms being used in bilateral and subregional trade agreement in the Hemisphere”.
  In fulfillment of that request, the Secretariat for Legal Affairs in conjunction with the Trade Unit prepared an initial draft compendium which was presented to the Vice-Ministers Responsible for International Trade at their meeting in Rio de Janeiro, Brazil, in April, 1997.
   Later, when the Working Group on Dispute Settlement was officially established at the Third Trade Ministerial Meeting held in Belo Horizonte, Brazil in May, 1997, it was directed to take into account the compilation of information prepared by the OAS.
   A revised version of the compendium was presented to the Working Group at its first meeting in July, 1997.
 

This compendium was designed to assist the Working Group in addressing the first item in its terms of reference.  It examines the dispute settlement provisions contained in the following agreements and arrangements: World Trade Organization Dispute Settlement Understanding (WTO-DSU); Association for Latin American Integration (ALADI); Andean Community; Caribbean Community and Common Market (CARICOM); bilateral agreements that CARICOM has entered into with Colombia and Venezuela; Central American Common Market; bilateral agreements that Chile has entered into with Bolivia, Canada, Colombia, Ecuador, MERCOSUR, Mexico, Venezuela; Free Trade Agreement between Mexico, Colombia and Venezuela (G-3); bilateral agreements that Mexico has entered into with Bolivia and Costa Rica; North American Free Trade Agreement (NAFTA); the Southern Common Market Agreement (MERCOSUR) 

Although the Working Group had met on three occasions since its establishment, it did not approve any publically available documents or recommendations.  At the Legal Secretariat, we hope that the work that had been undertaken to prepare documents such as the Analytical Compendium will be subsumed by the newly created Negotiating Group.

V. CLOSING REMARKS
This movement towards economic integration within our hemisphere illustrates at least three important trends that are relevant for those of us interested in dispute settlement.  To conclude my remarks, I would like to elaborate on these three trends.  

1. Convergence of the Realms of Public and Private International Law
Historically, trade disputes between states have been addressed within the framework of public international law, either through the general rules governing international trade or as outlined in trade agreements.  On the other hand, disputes over trade between private parties have been handled within the realm of private international law.  Efforts to achieve some measure of order and certainty for the settlement of such private disputes has been attempted through international conventions such as those on commercial arbitration.

Will there be a change to this approach in the future?  Is it possible that future trade agreements will contain provisions that extend not only to disputes between state parties, but also to disputes between private parties?  How will this affect the development of the rules of private international law for dispute settlement?  These are some of the questions that come to mind when one considers the emerging convergence of the traditional realms of public and private international law. 

2.
Contributions of the Private Sector in Trade Negotiations
Historically, the process of trade negotiations has been conducted in secrecy by government officials.  We are seeing that this process is opening up to welcome input from the private sector.  Examples of that include the Business Forums that have been held prior to three of the Trade Ministerial meeting.  Recommendations from these Business Forums have been submitted to the Ministerial meeting for consideration.  This evidences an important emerging trend as well towards greater transparency and engagement. 

2. Spirit of Cooperation
Another significant trend is the process of cooperation that we have seen develop in the course of the FTAA preparatory work.  An example of the effective use of shared resources is the Tripartite Committee, which draws on the expertise of three regional organizations.  In these times of resource constraints for all types of governmental bodies, this is a trend to be welcomed. 

Within the OAS Legal Secretariat, we are trying to foster that spirit of inter-organizational cooperation.  We are working to build on the relationships we already have with regional and national organizations.  We are also striving to build new relationships with organizations that share our goal of furthering the development of international law in this hemisphere.  In that regard, I am especially pleased to have had this opportunity to speak to you.  Thank you. 
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