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GRANTING POWERS OF ATTORNEY FOR USE IN MEXICO AND OTHER PRACTICAL ASPECTS OF ESTABLISHING A MEXICAN BUSINESS 
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1.
Introduction

Mexico has made enormous strides in the past fifteen years to open its economy to foreign trade and investment. With the signing of the General Agreement on Tariffs and Trade in 1986, Mexico officially abandoned the import substitution model that it had been following for decades.  During the 1990s, Mexico negotiated a host of free trade agreements, the most important being the North American Free Trade Agreement (“NAFTA”) with Canada and the United States, which came into effect on January 1, 1994.
  That same year, Mexico was one of the founding members of the World Trade Organization. A new Foreign Investment Law,
 also came into effect in Mexico in 1994 which opened up most sectors of its economy to 100 percent foreign ownership. Prior to that time foreign investment in Mexican companies had been limited to 49 percent or less. As a result of this new openness, foreign trade and investment have expanded at an exponential rate in recent years in Mexico.
This paper will address some of the common practical problems that arise from a legal perspective when a foreign company wishes to establish operations in Mexico. The paper is essentially divided into two parts.  The first deals with the use of powers of attorney, and illustrates some of the fundamental differences between the common law and civil law systems.  It is intended to provide practical guidance to both legal practitioners and business persons with respect to the granting of powers of attorney abroad for use in Mexico, particularly for purposes of incorporating a Mexican subsidiary.  It will also comment on the differences in the use of powers of attorney by corporations generally in a common law versus a civil law jurisdiction.  

The second part of the paper will address some of the bureaucratic hurdles that foreign companies often face in Mexico, and illustrates the importance of macro policies filtering down to the day to day workings of government.  In particular, it deals with the difficulties that are often experienced in registering a company in the Mexican Importers’ Registry.  Many companies cannot begin their operations in Mexico until they are able to import machinery and equipment and raw materials for their production processes, or goods for sale or lease in the Mexican market.  Therefore, delays in obtaining the importer registration means delays in starting up their business operations.  It will also address issues that face non-residents doing business in Mexico that have not established a presence in the country either through a subsidiary or a branch: the general impossibility of acting as importer of record into Mexico, and the difficulty in registering for purposes of the Mexican value-added tax (“VAT”).  Once again because of the protracted process that non-residents must undergo in order to register for VAT purposes, it can delay the start-up of business operations in Mexico, or cause the foreign company to look for other ways of doing business.  This section will also examine how the same issues are approached in Canada, to provide a point of comparison.

2.
Use of Powers of Attorney

2.1
Incorporating a Mexican Subsidiary

When a foreign investor wishes to establish a business in Mexico, the first step generally, once it has received proper advice with respect to the tax, foreign investment and other legal aspects of its proposed operations in Mexico, is to incorporate a Mexican subsidiary.  And the first step in establishing a Mexican subsidiary is for the proposed shareholders
 to grant a power of attorney to its Mexican legal counsel to act on their behalf during the incorporation process.  

In Mexico, the most common type of legal entity (persona moral) is the sociedad anonima, or S.A.  It is the closest equivalent to the corporation with which we are familiar in Canada and the United States.  A sociedad anónima may be constituted with or without variable capital.  If it is a variable capital corporation, it is known as a sociedad anónima de capital variable, or S.A. de C.V.

In Mexico, the Articles of Incorporation and By-laws (referred to as the “Estatutos”) are one document.  Once the Articles of Incorporation and By-laws have been prepared and approved by the shareholders, the incorporators must appear before a notary public to formalize the incorporation.  The notary public takes the Articles of Incorporation and By-laws and prepares a public instrument (referred to as the “Escritura Constitutiva”), which will be filed at the local Public Registry of Commerce.  Usually, rather than appear in person, the shareholders grant a power of attorney to their legal counsel in Mexico to appear before the notary public on their behalf.  

2.2 Law Governing Powers of Attorney

Under Mexican private international law, the form of a power of attorney is governed by the law of the place where it is executed.  In other words, a power of attorney granted in a foreign country in accordance with the laws of that country will have legal effect in Mexico. Alternatively, if the power of attorney will have legal effects in Mexico, it may also follow the form prescribed by Mexican law.
  

Mexico is also a signatory to the Protocol on Uniformity of Powers of Attorney to be Used Abroad of the Pan-American Union, also known as the Washington Protocol of 1940 (the “Protocol”).
  Therefore, where the grantor of the power of attorney is located in a country that is a signatory to the Protocol, the power of attorney may be granted in accordance with the terms of the Protocol. As the United States is a signatory, where the proposed shareholders of a Mexican corporation are U.S. individuals or corporations, the power of attorney is generally prepared based on the provisions of the Protocol.
  

Canada is not a signatory to the Protocol. Therefore, in order for a Canadian individual or corporation to grant a power of attorney to be used in Mexico for purposes of incorporating a Mexican corporation, it has only two options. The first is to grant the power of attorney in Canada in accordance with the laws of the province in which the power of attorney is being granted.
  The second is to grant the power of attorney in accordance with Mexican law, usually by appearing before an official at the Mexican Embassy or Consulate.  

In order to grant a power of attorney before a Mexican official, the Embassy or Consulate requires that the Articles of Incorporation and By-laws of the Canadian corporation, as well as other documents that evidence the due incorporation and existence of the company granting the power of attorney, and the authority of the individual to execute the power of attorney on behalf of the company, are translated into Spanish. This is generally a time consuming and costly process.  Therefore, in the author’s experience, a Canadian individual or corporation granting a power of attorney will grant the power of attorney before a provincial notary public, rather than attend at the Mexican Embassy or Consulate for such purpose. This means that as long as the power of attorney is granted in accordance with the law of the province where the power of attorney is granted, it should be recognized in Mexico. As a practical matter, however, because notaries public and public officials in Mexico are most familiar with powers of attorney prepared in accordance with the Protocol, when powers of attorney are prepared for Canadian shareholders, the provisions of the Protocol are also generally followed.

2.3 The Protocol

A power of attorney granted in accordance with the Protocol is generally prepared in both Spanish and English, and contains the text of the power of attorney that is being granted, as well as the text of the certification to be signed by the notary public. Questions do not generally arise with respect to the wording of the power of attorney itself, except where the grantor wishes to broaden, or more likely limit, the scope of the power of attorney. It is generally the text of the notarial certification that is likely to raise issues.

The wording of the notarial certification is based on Article I of the Protocol, which provides as follows:

Article I

Powers of Attorney granted in the countries, comprising the Pan-American Union, for utilization abroad, shall conform to the following rules:

1. If the power of attorney is executed by or on behalf of a natural person, the attesting official (notary, registrar, clerk of court, judge or any other official upon whom the law of the respective country confers such functions) shall certify from his own knowledge to the identity of the appearing party and to his legal capacity to execute the instrument.

2. If the power of attorney is executed in the name of a third person, or if it is delegated or if there is a substitution by the agent, the attesting official, in addition to certifying in regard to the representative who executes the power of attorney, or delegates or makes a substitution, to the requirements mentioned in the foregoing paragraph, shall also certify that such representative has in fact the authority to represent the person in whose name he appears, and that this representation is legal according to such authentic documents as for this purpose are exhibited to said attesting official and which the latter shall mention specifically, giving their origin or source.  

3. If the power of attorney is executed in the name of a juridical person, in addition to the certification referred to in the foregoing paragraphs, the attesting official shall certify, with respect to the juridical person in whose name the power is executed, to its due organization, its home office, its present legal existence, and that the purposes for which the instrument is granted are within the scope of the objects or activities of the juridical person; which declarations shall be based on the documents which for that purpose are presented to the official, such as the instrument of organization, bylaws, resolutions of the board of directors or other governing body, and such other legal documents as shall substantiate the authority conferred.  The attesting official shall specifically mention these documents giving their dates and their origin.

Based on Article I of the Protocol, where an individual is signing a power of attorney on behalf of a shareholder that is a corporation, the notarial certification will address the following:

(i) the identity and legal capacity of the individual signing the power of attorney;

(ii) the authority of the individual to act on behalf of the corporation; and

(iii) the due incorporation, location of the registered office and current legal existence of the corporation.

If the notary does not personally know the individual, the individual may identify himself using identification such as a passport and/or driver’s license which should be identified in the power of attorney by their number, date and place of issuance.  The legal capacity of the individual goes to issues such as whether the individual is of the age of majority in the jurisdiction where the power of attorney is being granted, or whether the individual is of unsound mind or otherwise incapacitated in some way. 

With respect to the legal existence of the corporation on whose behalf the power of attorney is being granted, the notarial certification will typically state that:

(i) the corporation represented by the grantor is duly constituted, making reference to the corporation’s articles of incorporation, articles of amalgamation or other similar document, as the case may be, and also making reference to the location of the registered office of the corporation; 

(ii) the corporation is currently in existence based on a current certificate of status or good standing, or similar document; and

(iii) the act for which the power of attorney is granted is included within the objects of the corporation.

With regard to the last point, under the Mexican General Law of Commercial Companies,
 a corporation must list its objects in its Articles of Incorporation and By-laws.  However, the Canada Business Corporations Act (the “CBCA”)
 and similar legislation in most of the Canadian provinces, such as the Ontario Business Corporations Act (the “OBCA”),
 no longer require corporations to list their objects.  Unless restricted in the Articles of Incorporation, corporations incorporated federally and in most provinces, generally have the capacity and the rights, powers and privileges of a natural person.
  Therefore, this statement in the notarial certification may have to be adjusted depending on the legislation under which the corporation has been incorporated.

In order to support that the individual granting the power of attorney is duly authorized by the corporation to do so, it is typical to find the following in the certification:

(i) a statement that pursuant to the By-laws of the corporation, the management of the corporation is entrusted to a board of directors and that the board of directors has authority to grant powers, including the type of power of attorney that is being granted;

(ii) a reference to the shareholders resolution pursuant to which the board of directors was elected with the names of the current members of the board; and

(iii) a reference to the board resolution pursuant to which the individual signing the power of attorney was made a “special delegate” of the board in order to execute the power of attorney.

The first point often causes the lawyer in a common law jurisdiction some difficulty.  Unless there is a unanimous shareholder agreement transferring some or all of the duties of the board of directors to the shareholders, the directors are responsible for managing or supervising the management of the business and affairs of a corporation.
  However, because powers of attorney are rarely used in a common law jurisdiction, the By-laws will in fact rarely make specific reference to the authority of the board to grant powers of attorney.  This is a legal conclusion that must be drawn from the applicable legislation, and the wording of the certification should be adjusted accordingly.  

Requiring that the person signing the power of attorney be authorized to do so by way of a board resolution can also present practical difficulties.  Obtaining such a resolution for a private closely-held corporation is generally not a problem, however, it can be practically impossible for a publicly traded corporation.  In situations where it is difficult to obtain a signed board resolution, an alternative is to look to the provisions of the By-laws dealing with who has authority to sign contracts and other documents on behalf of the corporation. Typically, an officer, such as the President, may have authority to sign alone, or some combination of two officers, two directors or an officer and a director may be able to sign together.  Sometimes these provisions of the By-laws will make specific reference to powers of attorney, but typically they do not. Therefore, a legal conclusion must be drawn as to whether the language of the provisions is broad enough to allow the individual or individuals in question to execute a power of attorney on behalf of the corporation for the purpose required. 

If the execution provisions of the By-laws will be relied on as authorizing the individual or individuals to execute the power of attorney, the power of attorney and notarial certification will have to be modified.  For example, if two officers are required to sign, then the power of attorney will have to be signed by both officers, and reference to the resolutions pursuant to which the individuals were made officers of the corporation will have to be made.

It should be noted that a lawyer in a civil law jurisdiction will be reluctant to accept a power of attorney where the individual signing the power of attorney has not been authorized to do so by way of a board resolution in circumstances where the validity of the power of attorney is highly likely to be challenged, such as in the context of a court or administrative proceeding or a public tendering process. 
In the notarial certification, the notary must specifically mention the documents upon which his/her certification is based, indicating both their date and origin.  Pursuant to the Protocol, it is not necessary, that the text of these documents be inserted or transcribed in the power of attorney.
  However, since Canada is not a signatory to the Protocol, legal counsel in Mexico may request that copies of the documents be attached to the power of attorney, or that notarized and legalized copies be provided. 

A common practice in Mexico, even though there is jurisprudence to the effect that it is not necessary,
 is to reproduce article 2554 of the Federal Civil Code in the notarial certifications of powers of attorney to be granted abroad.  Article 2554 provides as follows:

In all general powers of attorney for lawsuits and collections, it shall be sufficient to say that the power is granted with all the general and special powers which require a special clause in accordance with the law, in order that they may be considered conferred without any limitation whatsoever.

In general powers of attorney to administer property, it shall be sufficient to state that they are granted with that purpose, in order that the attorney-in-fact may have all kinds of administrative powers.

In general powers of attorney to exercise acts of ownership, it shall be sufficient that they be granted with that purpose in order that the attorney-in-fact may have all the powers of an owner, both with respect to the goods, and in order to take all kinds of steps to defend them.

If in any of the three above-mentioned cases, it should be desired to limit the powers of the attorneys-in-fact, the limitations shall be set out, or they shall be special powers of attorney.

Notaries shall insert this article in the notarial instruments of powers of attorney which they execute.  [Translation]

It, of course, begs the question how a notary in Canada or the United States can certify the contents of an article of a Civil Code of a foreign country. The argument for including the text of article 2554 is less legal than practical, that because it is a requirement when formalizing a power of attorney under Mexican law, the power of attorney is less likely to be challenged if article 2554 is included.  As a practical matter, it is generally left in.  Legal counsel in Mexico can provide the Canadian or U.S. notary written confirmation of the contents of article 2554 so that the notary has a basis for this portion of the certification. 

A further issue that arises with respect to the notarial certification, is whether a notary public who is not a lawyer may make the certification.  In a civil law jurisdiction like Mexico, notaries public are lawyers.  In fact, notaries public undergo more rigorous examination and licensing requirements than other lawyers.  In common law jurisdictions like Canada (with the exception of the Province of Quebec, which is a civil law jurisdiction) and the United States, notaries public are not necessarily lawyers.
  Article IX of the Protocol provides that “[i]n the case of powers of attorney, executed in any of the countries of the Pan American Union in accordance with the foregoing provisions, to be utilized in any other member country of the Union, notaries duly commissioned as such under the laws of their respective countries shall be deemed to have authority to exercise functions and powers equivalent to those accorded to native notaries by the laws and regulations of (name of country)…”.  Based on this provision of the Protocol, it appears that the authority of a notary public in the United States that is not a lawyer to notarize the power of attorney could not be challenged in Mexico. (Since Canada is not a signatory to the Protocol, article IX would not apply in the Canadian context.)

Jurisprudence in Mexico which has considered the Protocol and the role of the notary public states the following:

En este sentido, la función del notario o de su equivalente no se agota en la mera documentación formal del poder, sino que implica el examen y la apreciación jurídica del valor de los documentos que se le exhiben, para que de esa manera su declaración constituya una certificación de que el poderante tiene las facultades suficientes para celebrar el acto y de que se reúnen los demás elementos relativos a la validez intrínseca del poder.

In this sense, the function of the notary or his equivalent is not limited to the mere formal documentation of the power, but implies the examination and legal appreciation of the value of the documents which are exhibited to him, so that in this manner his declaration that the grantor has sufficient authority to execute the act, and that it fulfills the other elements relative to the intrinsic validity of the power of attorney. [Translation]

While this decision does not address the specific issue of whether a notary public in the United States that is not a lawyer has authority to notarize a power of attorney pursuant to the Protocol, it tends to support the author’s view that the notarial certification calls for a legal opinion.  Therefore, while a notary public who is not a lawyer, may be able to execute such a certification under the Protocol, he/she could be violating the laws of his/her home jurisdiction, which would prohibit anyone other than a licensed attorney from issuing a legal opinion. 

It has also been the author’s experience that where powers of attorney are executed in the United States, where the notary signing the power of attorney is generally not a lawyer, the notarial certification is rarely questioned, which may suggest that the notary is not carefully reviewing the text of the certification and comparing it with the actual wording of the corporate documentation referred to in the certification.  By contrast, in Canada the notary is usually a lawyer, and it is more common that the wording of the notarial certification is questioned and not signed until appropriate changes are made.  As a practical matter, a power of attorney that is used to incorporate a Mexican subsidiary will likely not be questioned if it is prepared in accordance with the Protocol and appears correct on its face.  However, in other circumstances, such as where the power of attorney will be used to authorize legal counsel to represent a foreign corporation in litigation, chances are high that the validity of the powers of attorney will be challenged.  It would be the author’s recommendation, even though it does not appear to be required by the Protocol, that the notarial certification always be carefully reviewed and signed by legal counsel who is a notary public.  In Canada, it appears that the notarial certification would have to be executed by a notary public that is a lawyer, since article IX of the Protocol would not be applicable 

2.4 Legalisation of Powers of Attorney

Both Mexico and the United States are signatories to the Hague Convention Abolishing the Requirement of Legalisation for Foreign Public Documents (the “Hague Convention”), concluded October 5, 1961, which means that powers of attorney executed and notarized in the United States do not have to be legalized for use in Mexico.  Instead a certificate in prescribed form, referred to as an “Apostille”, must be obtained from the Secretary of State of the state where the power of attorney is granted.   

Canada, however, is not a signatory to the Hague Convention and therefore, powers of attorney granted in Canada must be legalised before being sent to Mexico.  In general, this means that the signature of the notary must first be certified by the appropriate provincial government office, Official Documents Services of the Department of Government Services, in the case of the Province of Ontario.  Once the notary’s signature has been certified, the power of attorney must be sent to the appropriate Mexican consular office for legalisation.

Mexican lawyers, while very familiar with the “Apostille” process in the United States are generally not familiar with the legalisation process in Canada.  While the purpose of the Apostille is to reduce the delay and complexity associated with the legalisation process, in the author’s experience, the legalisation process as between Canada and Mexico is efficient and straightforward and can be accomplished in a single day in the City of Toronto, the provincial capital.

2.5
Use of Powers of Attorney Generally

Under Mexican corporate law, the board of directors acting as a board, and the sole administrator (sole director) have authority to represent the company.
  However, as a general rule, individual directors and managers  (in Mexico, corporations generally appoint managers, rather than officers) have no authority to act on behalf of the corporation without being granted powers of attorney.
  

The By-laws of the corporation typically contain general powers of attorney that are granted to the board acting as a whole, or the sole administrator.  In the transitory articles to the By-laws, various types of powers of attorney are granted to specific individuals acting either jointly or severally.  Where additional powers of attorney are required to be granted, they are usually granted through a resolution of the shareholders.

Mexican civil law provides for two broad categories of powers of attorney: general powers of attorney and special powers of attorney.  There are various types of general powers of attorney, the most common being the following:

· General Power of Attorney for Lawsuits and Collections (Pleitos y Cobranzas):  This type of power of attorney authorizes the attorney-in-fact to represent the corporation in legal proceedings, whether judicial or administrative, and also to collect debts on behalf of the corporation, whether through judicial or extra-judicial means.  It is common for a corporation to grant its legal counsel this type of power of attorney, as well as individual directors and managers of the corporation.

· General Power of Attorney for Acts of Administration (Actos de Administración):  This type of power of attorney authorizes the attorney-in-fact to carry out the day-to-day management of the corporation, such as signing contracts, making acquisitions in the ordinary course of business, and, in general, performing all activities relating to the general management of the corporation.  It is typical that individual directors and managers would be granted this type of power of attorney.

· General Power of Attorney for Acts of Ownership (Actos de Dominio):  The attorney-in-fact who has this type of power may carry out all acts relating to the acquisition and disposition of the assets of the corporation, including real and personal property, and the granting of mortgages, liens and encumbrances on any such property.  It is generally not advisable to grant a general power of attorney for acts of ownership to an individual except on a case-by-case basis through a resolution of the shareholders. 

· General Power of Attorney for Executing Negotiable Instruments:  The attorney-in-fact who has this type of power of attorney may execute, endorse, assign, and, in general, dispose of any type of negotiable instruments, such as checks, bank drafts, promissory notes, stocks, bonds, certificates of deposit, and any document which is considered by law to be a negotiable instrument.

General powers of attorney may be restricted to certain matters or subject to a certain monetary limit.  For example, a general power of attorney for acts of administration may be granted to legal counsel to represent the corporation before government authorities only, or may be granted to a manager of the corporation for contracts or transactions not exceeding a certain monetary limit.

A special power of attorney is one that is restricted to a specific matter or area stipulated in the power granted.  For example, a special power of attorney may be granted to sign a specific contract, or to file tax returns on behalf of the corporation.

In a common law jurisdiction, such as Canada, powers of attorney are rarely used in the corporate context. Generally, routine matters in the ordinary course of business are handled by the officers of the corporation. More significant matters which are out of the ordinary course of business must generally be approved by a resolution of the board of directors, which will also designate the officers and directors or other individuals who have authority to sign agreements or other documents on behalf of the corporation in respect of the particular matter.  In some cases, the resolution may also approve the granting of a power of attorney to these individuals, but it is more common that no power of attorney is granted.  The broad powers of attorney so common in a civil law jurisdiction are rarely if ever granted.  In fact, were the board to grant such powers of attorney their validity would be questionable, as there are limits to which the board of directors may delegate its discretion. The legal requirements for authorizing a particular individual to act on behalf of a corporation in a common law jurisdiction can be as confusing and unfamiliar to a business person from a civil law jurisdiction, as the use of powers of attorney is to someone from a common law jurisdiction.  

3.
Some Bureaucratic Hurdles to Doing Business in Mexico

3.1 Importers’ Registry

Sometimes even where a government’s macro policies clearly embrace foreign trade and investment, these policies do not necessarily filter down to lower levels of government, where officials sometimes appear to view their roles as stemming the flow of trade and foreign investment, rather than promoting them.  This is certainly the general impression that one has in Mexico of the Importers’ Registry.  

With limited exceptions, in order for a corporation to import goods into Mexico, the corporation must be registered in the Importers’ Registry. It is common that Mexican subsidiaries of foreign companies must import machinery and equipment and raw materials to carry out their manufacturing operations, or goods for sale or lease in the Mexican market. Therefore, they generally cannot begin their operations until they have obtained their importer registration.  Consequently, obtaining the importer registration is a critical step in the process of establishing a Mexican operation.  While the incorporation process generally takes a couple of weeks, the process of obtaining the importer registration can sometimes take months. The delays in obtaining the importer registration can make it difficult for companies to plan with certainty the start up of their operations in Mexico, and can represent a costly set back to the company.

Whenever a corporation is constituted in Mexico, before it can be registered in the public registry, it must be registered with the Ministry of Finance and Public Credit (“Hacienda”) for tax purposes and obtain its tax identification number (Registro Federal de Contribuyentes or “RFC”).  In registering for tax purposes, the corporation may apply on a single application form to register for corporate income tax, VAT, assets tax, and withholding taxes. Unfortunately, this application does not include registration for import purposes. Registration in the Importers’ Registry is a separate process that first requires that the corporation already be registered for tax purposes.  In submitting its application for registration in the Importers’ Registry, the corporation must attach copies of its articles of incorporation; a copy of its tax registration; a document evidencing its fiscal domicile, such as a utility receipt or a lease agreement; copies of annual tax returns for the past four (4) years, if applicable; and quarterly estimated returns for the current fiscal year.  

The time for processing the importer registration is supposed to be twelve (12) business days.  As a practical matter, it generally takes about four (4) weeks, and in some cases can take several months, if the initial application is rejected and must be re-submitted, sometimes more than once. The perception at least is that applications for importer registration are often rejected arbitrarily (common reasons for rejecting an application include that the date of receipt stamps on income tax returns are not legible, or names on utility receipts do not exactly match those of the applicant or the lessor of the facilities being leased by the applicant) as a means of temporarily putting the breaks on imports into the country. Unfortunately, it also means that corporations are unnecessarily delayed in commencing their business activities in Mexico, adding to their costs and postponing the time when they will begin to generate profits that in turn generate tax revenue for the Mexican government. 

To compare the Mexican procedures with those in Canada, in the mid 1990s, the Canadian Department of National Revenue, now the Canada Customs and Revenue Agency (“CCRA”), adopted a single federal business number so that companies would have a single registration number for all their dealings with the CCRA, including corporate income tax, the Goods and Services Tax or “GST” (a form of value-added tax), source deductions, as well as import/export transactions.  This business number is equivalent to the RFC number in Mexico.  The difference is that when applying for the business number, the applicant can also register for purposes of importing into Canada. Once the application is completed, the Business Number, including the Import/Export sub-account, can be obtained in person from the CCRA in as little as twenty (20) minutes. 

3.2
Non-Residents Doing Business in Mexico

3.2.1 Importer Registration

In order to register in the Importers’ Registry, the corporation must be a resident of Mexico for income tax purposes. Therefore, a non-resident corporation may not obtain registration in the Mexican Importers’ Registry. There are certain types of importations where a non-resident is not required to be registered in the Importers’ Registry in order to import goods into Mexico, but for most types of importations, a non-resident may not act as the importer of record.  In such circumstances, the non-resident must have its customer act as the importer, import goods through a third party, or establish a Mexican subsidiary to act as the importer.  As a result, the non-resident may not be able to provide the level of service it wishes to its customer, or additional costs may be added to the transaction by having to go through a third party or a Mexican subsidiary.  

Countries like Canada and the United States do allow non-residents to act as the importer of record.  In the case of Canada, the issue that arises with non-resident importers relates to the maintenance of customs records. Generally, an importer must maintain its customs records in Canada.
  A non-resident importer will either have to maintain the required customs records in Canada with a customs broker, accountant, or other authorized agent, or request permission from the CCRA to maintain its records outside Canada. For such purposes, the non-resident importer must file a letter of undertaking whereby it agrees to make the records available in Canada at the request of the CCRA, or to bear the full cost of CCRA officers traveling to the location where the records are maintained outside Canada in the event of an audit. Otherwise, non-resident importers are subject to all the same requirements as resident importers.

3.2.2 Registration for Value-added Tax Purposes

If a non-resident corporation engages in a transaction in Mexico that is taxable under the Mexican Value-added Tax Law (“VAT Law”), it is required to register in Mexico for VAT purposes.  An example would be a non-resident corporation that purchases goods in Mexico and then has them shipped to its customer in Mexico.  A non-resident may not be required to register for VAT purposes but may wish to be register in order to recover the VAT that it incurs in Mexico.  For example, a non-resident hired to render services in Mexico may subcontract a portion of the services to a Mexican company, or purchase materials in Mexico, both of which would be subject to VAT that the non-resident would have to pay.  If the non-resident cannot register for VAT purposes in order to recover the VAT paid, its costs incurred in Mexico generally go up by 15 percent (the general VAT rate).

Unfortunately, as a matter of administrative policy, a non-resident corporation cannot register in Mexico just for VAT purposes, without first obtaining a ruling from Hacienda that it does not have a permanent establishment for income tax purposes.  Obtaining such a ruling can take months, and can severely restrict the non-resident’s activities.
  Not surprisingly, few non-residents ever bother to register for VAT purposes in Mexico.  Ironically, by making it so difficult for non-residents to register for purposes of the VAT, the Mexican government is discouraging rather than encouraging compliance with Mexico’s VAT Law. 

By way of comparison, as a general rule, all persons engaged in a “commercial activity” in Canada must register to collect the GST within thirty (30) days of first making a taxable supply in Canada.  However, non-residents are only required to register if they “carry on business in Canada” 
 and make taxable supplies in Canada.

Non-residents that are not required to register in Canada (because they are not considered to be carrying on business in Canada) are permitted to voluntarily register in Canada for GST purposes in certain circumstances.  For example, if the non-resident regularly solicits orders for the supply of goods for delivery in Canada, or enters into an agreement under which it will be performing services in Canada or providing intangible property to be used in Canada, the non-resident is permitted to register for GST purposes.  Non-residents may want to register in order to claim input tax credits in respect of GST they must pay on expenses incurred in the course of their commercial activities in Canada.

A non-resident that registers for GST purposes that does not have an office or other permanent place of business in Canada, is required to post security with the CCRA if its annual taxable supplies in Canada exceed Cdn$100,000.00 or its net tax remittable is in excess of Cdn$3,000.00.  The amount of security required varies depending on the company’s estimate of the annual net tax (difference between GST collected and input tax credits claimed) that it will remit.

4.
Conclusions and Recommendations

The Protocol has greatly facilitated the preparation and acceptance of powers of attorney granted in the United States for use in Mexico.  Whenever a power of attorney is being granted in Canada for use in Mexico, there is always uncertainty as to the form to be followed.  It has been the author’s experience that almost every time a power of attorney is to be granted in Canada, both the Mexican and the Canadian lawyer involved have to go through an education process.  Given the importance of powers of attorney and their frequent use in civil law jurisdictions, the first recommendation that the author would make to facilitate business between the countries of the Americas is that countries, like Canada, that are not currently signatories to the Protocol and the Convention, become signatories.  

In addition, corporations in Canada and the United States that are doing business in civil law jurisdictions should review their By-laws to ensure that they make specific reference to who in the corporation has authority to grant powers of attorney and how the granting of powers of attorney is to be authorized, and if necessary make the appropriate changes.  Legal counsel should ensure that the standard By-laws that they recommend to their clients include appropriate provisions dealing with the granting of powers of attorney.  It would also be helpful if the legislation governing corporations in Canada and the United States specifically addressed the granting of powers of attorney by the corporation.

Given the important differences in how individuals are generally authorized to act on behalf of a corporation in most civil law jurisdictions (through the granting of powers of attorney), as compared with common law jurisdictions (by resolution), some education is also required of legal counsel and business persons of the approach under the other legal system.

The second part of this paper was intended to illustrate that bureaucratic hurdles may undermine the best intentioned macro policies. The procedural delays in obtaining registration to act as an importer, and the impediments to non-residents to doing business in a jurisdiction by preventing them legally or administratively from registering to act as importers or for purposes of collecting internal taxes, such as the VAT, are some of the practical and rather mundane issues that need to be addressed to ensure the smooth flow of trade, investment and business between the Americas.

* 	Ms. Carol Osmond is a Canadian lawyer - called to the bar of the Province of Ontario - who transferred from the Toronto office to the Mexican offices of the international law firm, Baker & McKenzie, for four and a half years.  While her area of expertise is customs and foreign trade law, she also assisted clients, particularly from the United States and Canada, establish their businesses in Mexico.  For the most part, these were companies in the manufacturing sector, who established operations under Mexico’s maquiladora (in bond manufacturing) program.


� 	Mexico has also signed free trade agreements with Chile; Colombia and Venezuela (the “G-3”); Costa Rica; Nicaragua; the European Community; Israel; El Salvador, Guatemala and Honduras (the “Northern Triangle”); and the European Free Trade Area (Iceland, Liechtenstein, Norway and Switzerland).  Mexico continues to negotiate free trade agreements with other countries, including Ecuador, Peru, Panama and Trinidad and Tobago.


� 	Published in the Federal Official Gazette on December 27, 1993.


� 	A Mexican corporation must have a minimum of two (2) shareholders.


� 	With an S.A., the maximum amount of capital is fixed in its constating documents. As a result any subsequent increase or decrease in the capital requires an amendment to the articles of incorporation which must be protocolized by a notary public and registered in the public registry.  In the case of an S.A. de C.V., only the minimum amount of capital is fixed in the articles of incorporation.  The variable capital may be unlimited and can be adjusted by a simple shareholders’ resolution.


� 	Article 13 IV, Federal Civil Code, published in the Federal Official Gazette on May 29, 2000.


� 	Published in the Federal Official Gazette on December 3, 1953.


� 	Mexico is also a signatory to the Inter-American on the Legal Regime of Powers of Attorney of the Organization of American States (the “Convention”). However, neither Canada nor the United States is a signatory to the Convention.


� 	In the case of the province of Ontario, the applicable legislation is the Powers of Attorney Act, R.S.O. 1990, Chap. P. 20, as amended.


� 	Published in the Federal Official Gazette on August 4, 1934, as amended.


� 	R.S.C. 1985, Chap. C-44, as amended.


� 	R.S.O. 1990, Chap. B.16, as amended.


� 	CBCA, art. 15, and OBCA, art. 15.


� 	CBCA, art. 102, and OBCA, art. 115.


� 	Note that Article 7 of the Convention does require that legalized copies or other evidence be appended to the power of attorney.  However, pursuant to Article 10, the Convention does not limit any provisions regarding powers of attorney in bilateral or multilateral agreements that have been signed or may be signed in future by States Parties, including the Protocol, or preclude the continuation of more favourable practices in this regard that may be followed by State Parties.


� 	Tesis Aislada:  Segundo Tribunal Colegiado del XVII Circuito.  Semanario Judicial de la Federación, Tomo XI, Marzo 1993, Pág. 332.


�	Pursuant to the Notaries Act (Ontario), R.S.O. 1990, Chap. N.6, notaries public are appointed by the Lieutenant Governor on recommendation of the Attorney General.  Any person that is a Canadian citizen that is not a lawyer who wishes to be appointed a notary public must undergo an examination process and the appointment expires after three years.  Lawyers are not required to write an examination and their appointment is indefinite, provided they remain members of the Law Society of Upper Canada.


�	Jurisprudencia: Tribunal Pleno, Contradicción de Tesis entre las Sustentadas por el Primero y Segundo Tribunales Colegiado Del XII Circuito. Gaceta 78, Junio 1994, Pág. 14.


� 	Article 10, General Law of Commercial Companies. 


� 	Pursuant to article 85 of the General Law of Commercial Companies, managers are deemed to have a power of attorney to execute negotiable instruments. 


� 	Generally, records that relate to the origin, marking, purchase, importation, cost, and value of commercial goods, payment for the commercial goods in Canada, and advance rulings under NAFTA must be kept at the place of business in Canada of the importer or the person who caused the goods to be imported into Canada.  


� 	In one such ruling that the author was involved in obtaining for a client, the ruling restricted the client to purchasing from a single named supplier and selling to a single customer.  In order for the client to expand its activities in Mexico, it must seek a new ruling.


� 	Whether a non-resident is carrying on business in Canada for GST purposes is determined based on certain common law tests, such as where the contract of sale is made, where the goods are delivered and so on.


� 	It should be noted that a non-resident corporation which has a “permanent establishment” in Canada, as defined for GST purposes, is deemed to be resident in Canada in respect of those activities carried on through that establishment.
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