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REMARKS ON CORRUPTION, WITH A FOCUS ON THE INTER-AMERICAN

CONVENTION AGAINST CORRUPTION

William M. Berenson

I. INTRODUCTION

Several of the speakers who preceded me today spoke of the ambitious programs of the institutions they represent for the elimination of poverty and the stimulation of more vigorous capital markets to spur development.  Those goals will be all that more difficult to achieve, however, as long as there is a culture of corruption within the countries which are the targeted beneficiaries of those programs.  Corruption, as succinctly defined by the World Bank, is simply “using public office for private gain.”

Ten years ago, it would have been unthinkable for a speaker from a major international organization to include the topic of corruption on the agenda for a seminar of this nature.  Indeed, the topic was taboo – something akin to incest or venereal diseases.   Mention of the topic supposedly offended “cultural” sensitivities.  It just wasn’t discussed in public

Today, things are different. It is now widely presumed that “corruption hampers economic growth, discourages public and private investment, and worsens poverty . . . [and that] it also burdens the poor disproportionately.”
  Aggregate data seems to support that presumption.  In a 1997 International Monetary Fund (“IMF”) Staff Paper, Paolo Mauro reported that data he had analyzed indicated that “corruption may have considerable adverse effects on economic growth, largely by reducing private investment and perhaps by worsening the composition of public expenditure.”
  The data, he concluded, showed evidence of a significant negative relationship between corruption on one hand, and government expenditure on education on the other.

Since the mid-1990s, most major international organizations have taken a strong stance against corruption.  James Wolfenson, President of the World Bank, has exhorted the international community to “deal with the cancer of corruption, because it is a major barrier to sustainable and equitable development.”
  Similarly, the Secretary General of the Organization of American States (“OAS”), Cesar Gaviria, has warned the OAS Member States:  “Corruption weakens society economically, politically, and socially by undermining economic investment, the rule of law, and victimizing its poorest citizens.”

In response to President Wolfenson’s exhortations, the World Bank launched a frontal attack on corruption during the later half of the 1990s.  In addition to an internal program for debarring contractors which have been found to engage in corrupt practices, the World Bank sponsors lending and technical assistance programs as the two key weapons in its arsenal for its war on corruption.  The lending program, which is predicated on the belief that strong institutions are more corruption resistant, provides loans for institutional strengthening initiatives.  The technical assistance is in the form of learning programs, which include help in designing anticorruption programs; surveys that diagnose the extent and character of corruption; consciousness raising (by the dissemination of the surveys); and workshops and training for governments and civil society.

That Bank’s sister institution, the IMF has supported the war against corruption by including  “corruption reduction” as a vital component of the structural adjustment and reform programs endorsed by the Fund.  It’s Web Page contains references to more than fifty reports – country specific and general – which recognize the need to find national and international solutions for an reducing corruption.
  

II. THE OAS IN THE WAR AGAINST CORRUPTION

A.  Adoption of the Inter-American Convention Against Corruption
The Organization of American States, is a small regional organization of thirty-four democratic Member States of the Americas.
  Two of its principal concerns, under the OAS Charter, are the preservation of representative democracy and integral development.
  At the same time that the World Bank and IMF began to focus on the corruption problem in the mid-1980s, so did the OAS.

The OAS has a long tradition in the Americas going back well over one hundred years as a promoter of institutional hemispheric cooperation through the adoption of multilateral conventions.  Thus, it should be no surprise that its principal efforts in fighting corruption have been in the juridical/political area.  In that regard, the OAS was the first major international organization to come forward with a concrete product for reducing corruption among and within its Member States – the Inter-American Convention Against Corruption (“the Convention”).

The impetus for the Convention came out of the December 1994 Summit of the Americas, where the heads of state and government pledged to fight corruption in the hemisphere.  The Member States acted quickly to turn that commitment into action.  Over the next year, they reviewed several proposed drafts for a an Inter-American Convention Against Corruption.  The Convention was approved at a Special Inter-American Conference and opened for signature in Caracas on March 29, 1996.  Soon thereafter, it entered into force.
  As of today, twenty OAS Member States have ratified the convention, and they are the State parties bound by its terms.
   In all, Twenty-six States have signed the Convention.
  

B.  An Overview of the Convention

Our time does not permit a detailed review of the Convention’s provisions.  What follows is a summary of its more important provisions.


Article II
 sets out the objectives of the Convention.  They are:  (a) to develop mechanisms to prevent, detect, punish, and eradicate corruption; and (b) to promote, facilitate, and regulate cooperation in fighting corruption.


Article III obligates the Member States to consider applying the following measures to put a halt to corruption.  They include:  (a) the promulgation of standards of conduct on conflict of interest and reporting, together with enforcement mechanisms and ethics training; (b) transparent procurement systems; (c) corruption deterring revenue collection systems; (d) termination of tax deductions for business expenses which violate anti-corruption provisions; (e) whistle-blower protection laws; (f) oversight bodies; (g) accounting rules and standards for publicly held companies which will facilitate the detection of corrupt acts; (h) involvement of civil society in anti-corruption activities.  Under Article V, each State party must take jurisdiction of all acts of corruption committed in its territory, as well as alleged criminal violators of another state party’s corruption laws who have not been extradited.


Acts of Corruption are defined in Article VI.  They include: (a) offering and solicitation by public officials and those performing pubic functions; (b) omission of duty by a public officials and those performing public functions to obtain a benefit for himself or a third party; (c) fraudulent concealment of property obtained through corruption; (d) participation as a co-principal, instigator, accomplice, or accessory after the fact; and (e) acts of transnational bribery, as defined in Article VIII of the Convention.  Article VII obligates the Member States to adopt domestic legislation to criminalize those acts of corruption if they have not already done so.


“Transnational bribery” is defined in Article VIII as offering and granting bribes to officials of other States.  That Article requires each State party, to the extent permitted under its Constitution and the fundamental principles of its legal system, to punish and prohibit transnational bribery as a criminal offence under the Convention, and to adopt the necessary laws to do so if it does not already have them.  

Similarly, all State parties, to the extent permitted under their Constitutions and fundamental laws, are obligated to adopt and enforce laws against “illicit enrichment” as a  criminal offence under this Convention.  Article IX defines illicit enrichment as “a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions.”  Like transnational bribery, illicit enrichment constitutes an act of corruption under the Convention.


Article X obligates the State parties to notify the Secretary General of the OAS when they adopt legislation on transnational bribery and illicit enrichment.  The Secretary General must then notify the other State parties.


Under Article XI, the States undertake to consider designating several other actions as corrupt acts and criminal offences under their laws and this Convention.  They include:  (a) the use of confidential information by public officials those performing public functions for their own benefit or the benefit of a third party; (b) the use of state property or property in the custody of the state for the private interest of a public official or another person performing public functions who as has access to that property; and (c) obtaining a public benefit through fraud, either directly or by way of an intermediary.  


Extradition from one State party to another of those who engage in corrupt offences under the Convention is facilitated under Article XII.  It provides that all acts labeled as offenses under the Convention are extraditable under extradition parties among the State parties;  and that in those cases where there is no extradition treaty between the corresponding States, the Convention may serve as the legal basis for effecting the extradition requested.  A State which refuses extradition because the accused is its own national must submit the case for adjudication by its own competent authorities.  Extradition, in all cases, is subject to the laws of the Requested State and applicable extradition treaties, including the grounds upon which the Requested State may refuse it.


In the spirit of the OAS, transnational cooperation is a recurrent theme in this Convention.  For example, the above-mentioned dispositions on transnational bribery, illicit enrichment, and the development of additional criminal offences under local law contain provisions which urge those State parties who do not adopt the recommended legislation to cooperate with and provide assistance to those countries that have.  Similarly, Article  XIV requires the State parties to afford, to the extent permitted under their domestic laws and other treaties, “the widest measure of mutual assistance” by processing requests from authorities and investigating and prosecuting acts of corruption under the Convention, including measures to obtain evidence and initiate the appropriate legal proceedings.  Moreover, the States are obligated to provide each other “with the widest measure of mutual technical cooperation" on effective means of preventing, detecting, investigating, and punishing acts of corruption.  Article XIV also encourages exchange programs and the sharing of experiences through horizontal cooperation in this area.  


Article XV contains special provisions regarding property.  It obligates the State parties to provide each other “the broadest possible measure of assistance” for identifying, tracing freezing, seizing, and forfeiting property obtained through corruption as defined in the Convention.  The confiscating State must dispose of the confiscated property in accordance with its own laws; however, it may, to the extent permitted under its laws or such other terms it deems appropriate, transfer the proceeds to another State party to help underwrite the underlying investigation or proceeding. 


The Convention establishes that Bank Secrecy is not a justification for withholding cooperation and assistance requested under the Convention.  Nonetheless, Article XVI provides that the Requesting State may not use the information received for any purpose other than for the proceeding for which it was requested without the permission of the Requested State.


Article XVIII facilitates the administration of requests under the Convention by enabling each State party to “designate a Central Authority” for that purpose.   Once a Central Authority is delegated, other State parties may rely upon that designation, and the Central Authorities shall be responsible for all activities under the Convention and for communicating with each other for purposes of the Convention.

C. 
The Inter-American Program for Cooperation in the Fight Against Corruption and other Post-Convention Activities
The commitment to crush corruption in the Americas has not waned with the adoption of the Convention, its ratification, and its entry into force in the majority of the OAS Member States.  Rather the issue has remained on the front burners of the Organization. 


In 1997, the General Assembly adopted the “Inter-American Program for Cooperation in the Fight Against Corruption.”  The Program consists of a comprehensive plan of activities designed to advance the implementation of the Convention and its objectives.  The activities are divided into four groupings:  (a) Legal – including drafting legislation, research, codification, and the dissemination of information; (b) Institutional – establishing within and among governmental institutions mechanisms for thwarting corruption,  through training, sharing of experiences, mutual support systems; (c) International cooperation – developing joint projects in the area with the international financial institutions and other international organizations; and (c) Civil Society – enlisting the help of non-governmental organizations in ethics and enforcement training, education, and programs for the exchange of experiences in fighting corruption.
  Since approving the Program in 1997, the General Assembly has annually renewed its commitment  to the Program by adopting supporting resolutions at its regular annual meetings.
   

The OAS Permanent Council, through the Working Group on Probity and Public Ethics of its Political Affairs of it Committee on Juridical and Political Affairs (“the Working Group”), is responsible for the permanent oversight of country progress in applying the Convention and developing the internal legal and administrative infrastructure for doing so.
  The Working Group meets regularly to discuss possible adjustments to the Inter-American Program for Cooperation in the Fight Against Corruption (“the Inter-American Program”) and monitors its implementation.

To assist the OAS Member States in implementing Articles  VIII and IX of the Convention, the Inter-American Juridical Committee, an organ of the OAS,
 has prepared Model Laws for including illicit enrichment and transnational bribery as criminal acts of corruption.  The Model laws contain definitions and establish sanctions and obligations for public officials.
  

With funding from the Inter-American Development Bank, the Department of Legal Cooperation and Information is presently carrying out an inventory and analysis of the laws of twelve State parties to determine how the laws in each of those countries may be adapted and/or improved to satisfy the requirements of the Convention.  The results of the study will be distributed to the participating States.  The project also includes workshops in the participating countries with politicians and high-level officials of governments and civil society for the purpose of discussing the results, developing action-oriented recommendations, and achieving uniformity among countries.  The development of a network for enforcement and the creation of mechanisms for maintaining a permanent dialogue among participants are other Project objectives.  It is anticipated that additional countries will participate in the Project to the extent additional resources become available.  

The Department of Legal Cooperation and Information also maintains a data base on anti-corruption activities, projects, and legal instruments, which is accessible to the public on its Web page. 
   The Department, together with the OAS General Secretariat’s Unit for the Promotion of Democracy and its Secretariat for Integral Development, has sought out and received assistance from individual OAS Member States, the World Bank, the Inter-American Development Bank, and other institutions for developing and implementing other programs to assist the Member States in developing their domestic anti-corruption laws and their capacity to implement the Convention.

III. CONCLUDING REFLECTIONS

The adoption of the Convention and the Inter-American Program for Cooperation in the Fight Against Corruption are encouraging developments and should create a more propitious environment for economic growth and the strengthening of democratic institutions in the hemisphere.  Nonetheless, the cynics among us might say in response to all this:  Twenty governments have become State parties to a multilateral treaty which criminalizes corruption.  So what’s new?  In what country do the laws not sanction most of the behavior described in the convention as corrupt?  Isn’t the Convention just another compendium of principles reflecting the good intentions of its advocates at the moment with little prospect of changing a deeply rooted culture of rent seeking and corruption in the public life and political systems of most governments?

Certainly, the questions of the cynics cannot be ignored.  As the 1997 World Bank Report on Corruption suggests, one of the biggest challenges in the war on corruption is doing  away with the contradictions between formalism and informality – between what the laws proscribe and what is permitted in the practice.
  It is not enough to write new laws or improve existing statutes – what we lawyers and the politicians so ably do.  Rather the laws must be enforced.  They must take root within the culture.  Those tasked with their enforcement and with the responsibility to abide by them must be convinced that the benefits of compliance to themselves and their countries outweigh those of perpetuating rent seeking and the other pernicious practices of the culture of corruption.  Enforcement is the key.  Failure to enforce the laws will just result in greater cynicism, mistrust of legal institutions, and disenchantment with the rule of law.

But we shouldn’t be cynical about this Convention.  It does more than just criminalize corruption.  Rather it has elevated corruption from a national concern to one of international proportions and importance; it has established an international mechanism for developing and perfecting laws to confront corruption; and most important, it has established international institutional mechanisms for hemispheric cooperation in the war against corruption.  This is a convention which actively nurtures and facilitates cooperation – in the areas of extradition, development of domestic legislation, confiscation of the fruits of corrupt activity, punishment, and general enforcement.  The inclusion of those mechanisms in the Convention is what makes it different and portends well for its relevance and usefulness in the war against corruption. 

The OAS, through its Inter-American Program for Cooperation in the Fight Against Corruption and the World Bank and Inter-American Bank, with their support for that Program, have demonstrated a commitment not to rest simply with the adoption of this Convention. The amount of resources they choose to allocate for training programs, ethics education, and the kinds of activities set out in the OAS Program for Cooperation in the Fight Against Corruption will very much determine the outcome of the war against corruption.  The fight against Corruption continues to occupy a salient place on the international agenda of those Organizations.  Without a redoubling of resources, however, it will remain there for many years to come.

� 	This paper is a recapitulation of remarks presented by Mr. Berenson at the International Monetary Fund’s Seminar on Current Issues in Monetary and Financial Law on May 9, 2000.  Mr. Berenson is the Director of the Department of Legal Services of the General Secretariat of the Organization of American States; however, the opinions expressed below are his own and do not necessarily represent those of the General Secretariat or of the Organization.  © William M. Berenson, May 9, 2000.


� 	See “Helping Countries Combat Corruption, the Role of the World Bank,” (Poverty Reduction and Economic Management, the World Bank, Sept. 1997.), at p. 8.


� 	See World Bank Institute, The World Bank Group, Governance and Anti-corruption Center, Program Overview, www.worrldbank.org/wbi/governance/overview.


� 	See P. Mauro, “Why Worry About Corruption?”, Economic Issues No. 6, International Monetary Fund, www.imf.org/externa/pubs/ft/issues6/index.htm 


� 	See “Helping Countries Combat Corruption, the Role of the World Bank,” supra, at p. 2.


� 	Secretary General Gaviria’s words echo the preamble of the Inter-American Convention Against Corruption, which states: “corruption undermines the legitimacy of public institutions and strikes at society, moral order and justice, as well as at the comprehensive development of peoples.”


� 	See Anticorruption Knowledge Center, Helping Countries Reduce Corruption, the World Bank Group, www.worldbank.org/publicsector/anticorrupt/helping.htm.


� 	See, e.g., V. Tanzi, “Corruption Around the World:  Causes, Consequences, Scope and Cures, 45 IFM Staff Papers 4 (Dec. 1998).


� 	Actually, thirty-five States have ratified the Charter; however, by Resolution VI of the Eighth Meeting of Foreign Ministers in January 1962, the OAS voted to suspend the Government of Cuba from the Organization due to the incompatibility of Marxist Leninism with the Inter-American System. 


� 	As for Representative Democracy, OAS Charter, Preamble (3rd. par.), see Articles 2(b), d(g), d(d), 3(f), 9,. 31, 45(f), 47; as for Integral Development, see Chapters VII and XIII. 


� 	The Treaty entered into force upon deposit of the second instrument of ratification received, as provided under Article XXV of the Convention.  Subsequently, the Organization for Economic Cooperation and Development (“OECD”) promulgated its own anti-corruption convention, which, I understand, will be discussed in another section of this Seminar.


� 	The United States was the last to ratify the Convention in September 2000.


� 	For a listing of those States and the State parties, go to � HYPERLINK http://www.oas.org ��www.oas.org�, Documents,  Treaties and Conventions, Inter-American Treaties.  This list is updated periodically, and by the time you read this, there may be more State parties on the list.


� 	For the full text of the Convention, see www.oas.org/EN/prog/juridico/English/Treaties/b-58.html.


� 	Article I includes definitions for “public function;” “public official”, and “property.”


� 	See AG/RES. 1477 (XXVII-O/97), “Inter-American Program for Cooperation in the Fight Against Corruption.”


� 	See Resolutions AG/RES. 1552 (XXVIII-O/98), AG/RES. 1649 (XXIX-O/99) and AG/RES. 1723 (XXX-0/00), all entitled “Enhancement of Probity in the Hemisphere and Follow-up on the Inter-American Program for Cooperation in the Fight Against Corruption.” 


� 	The OAS Permanent Council is made up of Permanent Representatives (Ambassadors) of the Member States, who are resident in Washington, D.C., its headquarters and also the headquarters of the OAS General Secretariat. The Council, which meets regularly in plenary at headquarters (at least biweekly), performs a wide range of political and administrative oversight functions for the Organization, as set out in Chapter XII of the OAS Charter.  It has several Permanent Committees, of which the Committee on Juridical and Political Affairs is one.


� 	See OAS Charter, Chapter XIV.  The purpose of the Committee is “to serve the Organization as an advisory body on juridical matters; to promote the progressive development and the codification of international law; and to study juridical problems related to the integration of the developing countries of the Hemisphere . . . .”


� 	See Inter-American System of Legal Information, Secretariat for Legal Affairs, “Model Legislation on Illicit Enrichment and Transnational Bribery,” � HYPERLINK http://www.oas.org/en/juridico ��www.oas.org/en/juridico�/English/


Modelegi.htm.


� 	See “Fighting Against Corruption in the Americas,” index to OAS programs, documents, and publications related to Corruption, published by the Department of Legal Cooperation and Information of the Secretariat for Legal Affairs, www.oas.org/EN/prog/juridico/English/FightCur.htm.


� 	See “Helping Countries Combat Corruption, the Role of the World Bank,” supra.
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