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IMMUNITY FOR INTERNATIONAL ORGANIZATIONS?
Squaring the Concept of Immunity with

The Fundamental Right to a Fair Trial:
The Case of the OAS
William M. Berenson

A.  The Inherent Conflict Between Immunity and the Right to Fair Trial
In many respects, the concept of immunity is anathema to our concept of fair play and substantial justice.   The granting of immunity to international organizations and their officials,
 in those cases where reasonable alternative dispute resolution mechanisms are unavailable, likely deprives their victims of the right to a fair trail for the redress of their grievances and compensation for their injuries.   That right – the right to a fair trial – is a fundamental human right under the American Convention on Human Rights.
  
Article 8 of that Convention defines the right to a fair trial as:
The right to a hearing with due guarantees and within a reasonable time by a competent and impartial tribunal previously established by law . . . for the determination of [a person’s] rights, and obligations of a civil, labor, fiscal, or any other nature.

B.  Possible Rationalization of the Conflict through Substantive Due Process Analysis

How can we square the imperative of the right to a fair trial guaranteed under the American Convention on Human Rights with the concept of immunity?    Perhaps the simple answer is that in a perfect world, we cannot.   Nonetheless, in attempting to find to reconcile these two conflicting interests, jurists and lawyers have sought rationales for balancing one against the other in the search for reasonable accommodation.

One rationale which can well serve the purpose of “reasonable accommodation” is “Substantive Due Process Analysis,” as developed by the United States courts .    It provides a framework for determining under what circumstances a Government may limit a fundamental right and, to what extent.

 
The Doctrine of Substantive Due Process accepts that no fundamental right is absolute.    That is, when the government has a “compelling state” interest, it may limit or trim that right, but only by way of the “least restrictive means”.   That is, of all the possible measures that the government may adopt to achieve its compelling state interest, the measure selected must be the least restrictive of the affected fundamental right.   If it is not the least restrictive, or at least “carefully tailored” to be the most restrictive, the measure restricting the fundamental right is illegal.

1. Immunity for International Organizations as a Compelling State Interest

Looking at the question of immunity through the lens of Substantive Due Process Analysis, the first question to ask is whether the interest member governments have in granting international organizations and their officials immunities is “compelling.”   Those who truly appreciate the mission of international organizations would answer that question “yes”.   The reason is that for most member States, these organizations offer “compelling” services relating to development, finance, security, and/or the conduct of foreign policy.   But without immunity, international organizations would be reticent to establish offices, implement projects, and conduct other operations in their member States.   Immunity is a sine qua non for their doing business in those states.


Why is that?   The reasons are several.   First, immunity prevents any single member State from exercising undue influence on an international organization and thwarting the will of the majority by way of its courts.   Certainly, for example, adjudication by the courts of one country declaring the activities of an international organization illegal or arresting its officials for detention in penal facilities on trumped-up charges could frustrate the objectives of that organization.   An injunction from the court of one Member State or a multi-million dollar judgment, particularly in the courts of the host country where the organization’s  accounts are  maintained, could virtually cripple that organization if not shielded by immunity.  Moreover, in the absence of immunity, a  member state wishing to obstruct the activities of an organization in pursuit of its own political designs could simply urge its citizens to bring a multitude of suits against the organization, thus tying up the organization’s resources in groundless litigation, to the prejudice of its other members States and its noble objectives.

Another reason is that in disputes between a member State and an international organization, the member State may become both judge and party in the dispute if the matter is adjudicated in its own courts and or administrative forum.   Separation of powers is more of an ideal in many countries, rather than the reality, and for that reason, the independence of the judiciary from the other branches of government cannot be presumed.  Immunity guarantees protection for international organizations and their officials from those instances in which reality strays from the ideal.

Scholars may list up to a dozen or more additional reasons why international organizations generally demand immunity as a condition for operating in or doing business within their Member States.
  But in the end, they boil down to the two basic reasons I have stated above:   (i) Preventing any one state from gaining an unfair advantage in or crippling an international organization by way of its courts and/or administrative agencies with adjudicative authority; and (ii) Providing a guarantee that a member State, in disputes with those organizations, is not likely to become both judge and party thereby denying the organization a mechanism for the fair and independent adjudication of the dispute in accordance with due process.

2.  Measures which Restrict the Adverse Impact of Immunity on the Right to Fair Trial

Under Substantive Due Process Analysis, however, the conclusion that member States have a compelling state interest in providing immunity to international organizations is not enough, by itself, to justify the limitation immunity poses upon the fundamental right to a fair trial held by persons who have disputes with those organizations.   Still there is the issue of whether the immunity, as  granted, is the least restrictive means for obtaining the compelling state interest having international organizations operate within their member States.   If that question can be answered affirmatively, then the conflict between the internationally recognized right to a fair trial and the immunities at best evaporates, or at worst, becomes tolerable both intellectually and in the practice.

Certainly, there are measures that a member State and an international organization can use to minimize the adverse impact of immunity upon the right to a fair trial in disputes with international organizations.   None are mutually exclusive.


One is limiting the scope of immunity by granting functional immunity instead of absolute immunity.   That is, the organization and its officials will be immune only with regard to those activities they engage in with respect to the organization’s functions stated in its Charter or constituent treaty.   They have no immunity for acts they commit not within the scope of those functions.   The Council of State of Colombia, a high level court in that country, recently took that position when it denied immunity to an international organization sued over activities which clearly did not fall within its objectives and functions under its Charter.


A further limitation would be to deny immunity to organizations with respect to their pursuit of activities of a commercial nature, as versus their political or “sovereign” functions.   Under international law, that is often referred to as “restrictive immunity,” and under the modern doctrine of sovereign immunity applied to states, it is the most prevalent view.
    With regard to international organizations like the UN and OAS, the prevailing view is that this distinction makes little sense because unlike many sovereign states, they do not engage in commercial enterprises.
   Nonetheless, this distinction does make some sense with regard to the lending institutions, insofar as lending money is a commercial activity. 

Another possible means States may use for limiting the exposure of international organizations to crippling or otherwise seemingly unfair judgments in national courts is by putting a limitation on the amount of damages that may be awarded against an international organization in any civil case, and/or excluding them for liability for punitive damages.
   Such a limitation provides, in effect, immunity from those claims.  But it leaves open the possibility that national courts or mutually agreed arbitration tribunals, as the case may be, may adjudicate disputes and compensate the aggrieved party with actual damages. 

Still another is the language set out in the Charters for the World Bank Group of institutions, which grant immunity from suits by member States, but which leaves open the possibility of actions against the Bank (but not against its officials) brought by other possible plaintiffs.  Compliance with the resulting judgments, however, is left largely to the will of the defendant Bank group institution due to the immunity of its assets from seizure and confiscation under those Charters.
  

Perhaps the most effective measure for curtailing the adverse impact of immunity on the right to a fair trial is including in the legislation or treaty recognizing immunity a provision which requires the international organization to provide alternative measures for the resolution of its disputes with others.   Generally, those alternative measures include establishing or providing access to a specialized labor court, called an “Administrative Tribunal,” for the adjudication of employment-related claims against the organization, and providing for independent binding arbitration in all commercial agreements and/or for the settlement of tort claims which cannot be reasonably settled by negotiation with the organization’s insurers.   


Of course, the effectiveness of the alternative measures as a substitute for the “fair trial” in the national courts and administrative of the Member States depends on their degree of independence and accessibility.  And as others have mentioned, that is an issue courts in Europe, North America and Latin America have examined in considering whether to recognize the immunities of international organizations.
    In other words, the comfort level of today’s world with the concept of immunity depends on how effective alternative dispute mechanisms provided by international organizations are in limiting immunity’s adverse impact upon the fundamental right to a fair trial.


Finally governments may cushion the impact of immunity on the right to a fair trial by including in their agreements with international organizations a provision which requires the legal representative of an organization to waive privileges and immunities, when in his/her judgment, justice so demands and the waiver will not necessarily thwart the organization in the pursuit of its objectives.   Under those such a provision, the waiver is not mandatory. It depends on the “opinion” or discretion of the legal representative, who is usually the Secretary General, Director General, or President, as the case may be.  But it does imply an obligation to consider the waiver option in good faith.  
C.   The Case of the OAS

1.  The OAS Charter

Article 133 of the OAS Charter provides that the Organization shall have “such legal capacity and privileges and immunities necessary for the exercise of its functions and the accomplishment of its purposes.”   That immunity is clearly functional in scope.  


 Broader language is used for defining the privileges and immunities of the Secretary General, the Assistant Secretary General, and those of the member State delegations to the OAS and their personnel.   It suggests that the kind of absolute immunities conveyed under the 1961 Vienna Convention on Diplomatic Relations to “diplomatic agents”  may be appropriate for those individuals so as to guarantee their independence of action in the interest of the Organization. 


Article 135 of the Charter leaves the elaboration of the specific immunities to be enjoyed by the staff members of the OAS General Secretariat and of other organs to further agreement between the member States in the General Secretariat and/or those organs.
   Pursuant to that Article the Organization opened a multilateral agreement for signature in 1949, which entered into force in 1951.   Since then, 13 member States have ratified it.   All the other OAS member States have subscribed bilateral agreements with the OAS General Secretariat extending functional immunity to the Organization, the general secretariat, and its rank and file staff.  Some have extended diplomatic immunities to the Secretary General, Assistant Chief of Mission, and even to the director of the office of the General Secretariat in country.
  

2.  The Multilateral and Bilateral Agreements

The multilateral and bilateral agreements that the OAS has concluded with its member States contain language requiring the Organization to establish alternative dispute resolution mechanisms for disputes arising under contract and tort law, as well as for disputes between third parties and its officials.
   Most also provide that the Secretary General may waive the immunities, when in his/her discretion, it will not impact adversely upon the goals and objectives of the organization and it is in the interest of justice to do so.


3.  Alternative Dispute Mechanisms Established by OAS


      a.   The Administrative Tribunal


Like most other major international organizations, the OAS has established an Administrative Tribunal for handling disputes between its organs and their employees.  The Tribunal judges are elected by the General Assembly.  They must all be lawyers and cannot hold positions within the Organization or serve on the member State delegations to the Organization.   All staff members and others claiming entitlement to the rights of staff members have access to the Tribunal once they have exhausted the corresponding internal grievance procedures.
   

     b.  Arbitration


Regarding all other possible disputes with contractors and others, the OAS has adopted a policy of providing for arbitration in accordance with generally recognized rules.   In the case of contracts, the arbitration authority and rules to be used is usually established from among several options.  They include, among others, the American Arbitration Association (“AAA”), the Inter-American Commercial Arbitration Association (“IACAC”), and the United Nations Commission on International Trade Law (“UNCITRAL”).
The Organization’s most extensive agreement on immunities is its Headquarters Agreement with the United States of America, which entered into force in November 1994.
  In exchange for recognition of absolute immunity from the jurisdiction of the courts and administrative proceedings in the United States, the Organization agreed under Article VIII of the Headquarters Agreement to provide arbitration for all other disputes which do not fall under the jurisdiction of its Administrative Tribunal.    The Arbitration must proceed in accordance with the rules of either the AAA or IACAC, or such other rules as the parties may agree.   Article VIII of the Agreement prohibits the arbitral tribunal from entertaining claims for punitive damages.
In the case of small claims, the OAS provides a special arbitration procedure under Rules attached to the Headquarters Agreement and under which it is obligated to pay the cost.   The Agreement fixed the amount of a small claim at $2,000.00 in 1994, and provided that after five years, the amount could either be increased by agreement with the Secretary of State or in the absence of such agreement, would increase automatically each year in accordance with the Consumer Price Index for the District of Colombia.

     c.  Insurance

As for satisfying claims, the OAS General Secretariat maintains insurance policies at a responsible level.   The availability of these policies has facilitated the resolution of most reasonable claims against the Organization arising out of contract or torts with third parties and has obviated the need for frequent recourse to arbitration and other dispute resolution mechanisms.


     d.  Waivers of Immunity


Pursuant to its obligation to waive immunity when in the discretion of the Secretary General, the interests of justice so demand and the interests of the Organization are not impaired, the OAS General Secretariat generally complies with orders for the garnishment of staff wages for payment of delinquent child support and alimony and comply with them.   It may also, depending on the facts in each case, comply with bankruptcy garnishment orders, and its Pension Committee will voluntarily comply with qualified domestic support orders in divorce actions.   In so doing, however, the General Secretariat, or Pension Committee, as the case may be,  usually sends a note back to the court underscoring that its compliance is voluntary and should in no way be considered a waiver of its immunities.   


In rare instances, the OAS General Secretariat has waived its immunities in order to obtain mortgage financing for the purchase of its real estate.
   In doing so, however, it has insisted that the waiver be limited to the value of the facility being mortgaged and not extend to all its other assets.   The Secretariat has also occasionally waived immunities in order to recover past due payments from delinquent recipients of OAS Student Loans or to pursue commercial claims it may have in contract or tort where there is no arbitration provision binding the adverse party.  The Secretariat will not, however, waive immunities by initiating an adverse action in the courts of a Member State unless it is reasonably assured that the possibilities of a meaningful counterclaim by the defendant are minimal.


5.  Cases Challenging OAS Immunities 

Since the entry into effect of the OAS Headquarters Agreement in 1994, there have been no cases in the United States of America challenging the immunities of the Organization, its General Secretariat, or its staff.   The Headquarters Agreement clarified once and for all that the immunities enjoyed by the Organization were absolute, not qualified, and that its officials enjoyed immunity in relation to the performance of their official functions.   Moreover, the Headquarters Agreement clearly identified viable alternative dispute resolution mechanisms for persons with grievances against the Organization, thereby greatly reducing the need to challenge the Organization’s immunities.
During the early 1980s, however, the extent of those immunities was challenged in two cases before the United States Court of Appeals for the District of Columbia Circuit.   In Broadbent v. OAS,
 the plaintiffs who has received a ruling in their favor at the OAS Tribunal for wrongful discharge, brought another claim for wrongful discharge and significantly higher damages in the Federal Courts.  The United States Court of Appeals for the District of Columbia Circuit reaffirmed a lower District Court decision holding that the Organization was immune from employment related claims, and it suggested in a footnote that the immunities that the OAS then enjoyed under the IOIA were absolute immunities, rather than the “restricted” immunities enjoyed by foreign sovereigns under the FSIA.
   
In another wrongful discharge case previously adjudicated by the OAS Administrative Tribunal in the Plaintiff’s favor, Donald v. Orfila,
 the plaintiff sued the former Secretary General again in the federal courts.  This time, the amount was for one million dollars, instead of the maximum of three year’s basic salary he had been awarded under the Administrative Tribunal Statute.   The Court concluded that the Secretary General was entitled to immunity “to the extent that the acts alleged in the complaint relate to his functions as director,” and that the termination of the plaintiff “unquestionably relates” to the Secretary General’s official functions.  It further observed that it would be improper for the Court to investigate the appropriateness of the motive for the Secretary General’s decision to terminate the plaintiff, because if it were to do so “the immunity shield which Congress intended to afford solid protection would indeed be evanescent.”   
In another pre-Headquarters Agreement case, In re Lopez Cayzedo, a Bankruptcy Trustee petitioned the Bankruptcy Court to order the Secretary-Treasurer of the OAS Retirement and Pension Fund to turn over to the Trustee the bankrupt’s OAS Pension Fund account for distribution to creditors.   The Court agreed with the Secretary Treasurer that his functional immunities as a OAS General Secretariat staff member shielded him from the jurisdiction of the Court and dismissed the Trustee’s petition.

In other OAS member States, the Secretariat has had to defend its immunities against claims alleging violation of the local labor laws.   In most instances, the Organization has reached reasonable settlements with the plaintiffs resulting in the abandonment or dismissal of those claims prior to judgment.  
In Brazil, however, courts were reluctant in the years immediately following the adoption of the 1988 Constitution, to recognize the immunities of the OAS and other international organizations from employment-related claims.  They based that reluctance on Article 114 of that Constitution, which extended to Brazilian labor tribunals subject matter jurisdiction over employment related disputes arising between “entities of public international law” and their employees.   They used Article 114 to support the thesis that when it came to questions of immunity, international organizations were identical to foreign sovereigns, which under modern customary international law, as embodied in the United States FSIA, were entitled to only restrictive immunities.  They went on to assume that the contracting of the staff of international organizations, like the contracting of staff for foreign sovereigns, was a commercial activity, and therefore, immunity did not apply to labor disputes between international organizations and their employees.  The OAS appealed those judgments, asserting that the agreements approved by the executive and legislative authorities were valid under the doctrine of separation of powers and also noting that due to the differences between international organizations and foreign sovereigns, the Brazilian courts were mistaken in assuming that the contracting of staff was a commercial activity for international organizations.  Initially, the results those appeals were mixed.

Then, in 2004, the momentum turned in favor of the OAS and other international organizations.  In March, Brazil’s Federal Supreme Court reaffirmed a 2002 Supreme Labor Court judgment in Orlando da Silva v. OEA
  holding that although Brazilian courts could take jurisdiction of cases against the OAS under Article 114 of its Constitution, they could not enforce an adverse judgment in favor or the plaintiff due to the immunity from confiscation and seizure conferred upon OAS assets under the Organization’s agreements with Brazil.  That same month, the Appellate Labor Tribunal for the Tenth Region (Brasilia) issued a judgment in the case of Fernandez Duarte v. OEA, 
 recognizing immunity from subject matter jurisdiction in labor disputes based on the doctrine of separation of powers under the Constitution.   That doctrine, asserted the Court in Duarte, required courts to respect the agreements with the OAS on immunities signed by the executive branch and ratified by the legislature.  Since then, most courts have adopted the position taken by Appellate Court in Duarte, and in 2009, the Supreme Labor Tribunal, in a case brought by a former employee of the Inter-American Institute for Cooperation in Agriculture (“IICA”), a specialized organization of the OAS, upheld the IICA’s immunities on that same rationale.
  
D.  Concluding Observations

What conclusions may we draw from all of this?

First, in returning to the lens of Substantive Due Process Analysis, it appears that the OAS and its member States have gone a long way towards restricting the adverse impact of OAS immunities on the right to a fair trial.   What they have come up with may not be the considered by all to be the ideal “least restrictive means”.   But it cannot be denied that significant “tailoring” has taken place over the years, particularly by way of the Headquarters Agreement, to define the scope of the immunities and provide reasonable independent alternative dispute resolution mechanisms and insurance for the purpose of satisfying claims.


Second, international organizations that do not follow a similar path are destined, in a world of ever increasing consciousness and advocacy of fundamental human rights, to have their immunities challenged and scrutinized  by national courts through a lens similar to the Substantive Due Process.  The analysis they use may not go by that name, but it is the kind of process many courts use in attempting to balance one vital interest against another, and to find a reasonable accommodation between the two.


Third, in the Americas, for the most part, national courts are still inclined to respect the functional immunities of international organizations with non commercial objectives, like the OAS and UN.  Those immunities are considered to be absolute with regard to all claims relating to the official functions of those organizations and their officials.


Fourth, the general wisdom regarding immunities is that if you abuse them, you will eventually lose them.    Abuse occurs when international organizations and their officials do not provide alternative independent means for providing recourse for claims against them -- that is, when they infringe upon the fundamental right to a fair trial.  
All the active member States of the OAS and governments in most other parts of the world are representative democracies.   And the elected officials of those democracies will be called upon from time to time to explain to citizens who elected them why they cannot pursue a cause of action against an international organization or its officials in their national courts when they have been harmed by them.   Unless those elected officials can satisfactorily demonstrate that other reasonable means of pursuing those claims are available, their explanations will fall on deaf ears, and it will be politically inconvenient for those officials to continue to support the legislation and treaties that confer immunities on international organizations.  Thus, in those cases where immunity denies a path of redress through the courts, the onus is upon governments, working with international organizations, to assure that other means are available.  Take heed.   

� © William M. Berenson 2010.  This paper was the basis for remarks made by the author at the World Bank’s Law Justice and Development Week 2010, held in Washington D.C.    The author currently holds the post of Chief, Litigation, in the Department of Legal Services of the General Secretariat of the Organization of American States and is an Adjunct Professor at Washington College of Law, American University.   The views expressed herein are not necessarily shared by those institutions.   





� In this paper, the term “officials” connotes both the  employees, also known as “staff,” “staff members,” or “personnel,” and other officers of those organizations.





� See  � HYPERLINK "http://www.oas.org/juridico/english/treaties/b-32.html" ��http://www.oas.org/juridico/english/treaties/b-32.html� .


� See, e.g., August Reinsch, International Organizations Before National Courts, Cambridge, 2000, pp. 233-51; R.J. Oparil, “Immunity of International Organizations in United States Courts:  Absolute or Restrictive?” 24 Vanderbilt Journal of Transnational Law 689, 709-10.  


� INTERSIDE v. Ministerio de Agricultura y Secretaría Ejecutiva del Convenio Andrés Bello (Sala de lo Contencioso Administrativo del Consejo de Estado (26 de Marzo 2009)(defendant organization not immune with regard to claims of breach of contract with subcontractor arising out of the organization’s administration of agricultural subsidies financed by government  because its purposes under its Charter are strictly educational and cultural).


 


� Beginning in 1952, that concept of Sovereign Immunity was adopted by the United States Department of State (the Tate Letter, 26 Dep´t State Bull. 984 (1952)) and in 1976, it was codified by Congress in the Foreign Sovereign Immunities Act.   28 U.S.C. §§1602 et seq.   





� See Restatement 3d on Foreign Relations Law of the United States, Comment “d” to Section 467, p. 495, which states:  “It appears that the restrictive theory that limits the immunity of a state from legal process (Sec. 451) does not apply to the United Nations, to most of its Specialized Agencies, or to the Organization of American States.  These organizations enjoy immunity from jurisdiction to adjudicate in all cases, both under their charters and other international agreements (comment b) and under the law of the United States.”


� For example, in the FSIA and its 1994 Headquarters Agreement with the Organization of American States (OAS), � HYPERLINK "http://www.oas.org/legal/english/docs/BilateralAgree/us/sedeusa.htm" ��http://www.oas.org/legal/english/docs/BilateralAgree/us/sedeusa.htm�, the United States exempts foreign sovereigns and the OAS from claims for punitive damages.  In the case of the OAS, which enjoys absolute immunity subject to its agreement to arbitrate all civil disputes, the limitation applies to the arbitration Tribunal.





� For example, Section 4 of Article VII of the Articles of Agreement of the International Bank for Reconstruction and Development states:  “Actions may be brought against the Bank only in a court of competent jurisdiction in the territories of a member in which the Bank has an office, has appointed an agent for the purpose o f accepting service of process, or has issued or guaranteed securities.  No action shall, however be brought by members or persons acting for or deriving claims from members.  The property and assets of the Bank shall, wherever located and by whomever held, shall be immune from all forms of seizure, attachment, or execution before the delivery of final judgment against the Bank.”  Section 4 goes on to state:  “Property and assets of the Bank, wherever located and by whomsoever held, be immune from all from search, requisition, confiscation, expropriation, or any other form of seizure by executive or legislative action.”  Note, however, that the 116 countries that are State Parties to the Convention on Privileges and Immunities of the United Nations Specialized Agencies have under Article III(4) of the Convention accorded broader immunities to the World Bank as one of those Agencies.   The United States of America is not a party to that Convention; however, the World Bank, as a public international organization, enjoys in the United States functional immunities under the International Organizations Immunities Act of 1945, 22 U.S.C. §288a (“IOIA”).   United States courts have held that the more limited immunities granted under Article VII, which appear to permit suits  by nonbank members against the Bank,  do not constitute a waiver of the broader immunity accorded the Bank under the IOIA as a shield against such suits in the United States..  See, e. g., Mendaro v. World Bank, 717 F.2d 610, 612 (D.C. Cir. 1983);  Chiriboga v. International Bank for Reconstruction and Development, 616 F. Supp. 963 (D.DC 1985); Morgan v. International Bank for Reconstruction and Development, 752 F.Supp. 492 (DC Cir. 1990).    





� See for example, Nicola Bonucci, “French Cour de cassation, recent case law on Immunity from Jurisdiction of Intergovernmental Organizations,” presented at the World Bank’s Law Justice and Development Week 2010, held in Washington D.C.





� Article 134 of the Charter states:  “The representatives of the Member States on the organs of the Organization, the personnel of their delegations as well as the Secretary General and the Assistant Secretary General, shall enjoy the privileges and immunities corresponding to their position and necessary for the independent performance of their duties.”    See, also, Articles 29-37 of the 1961 Vienna Convention on Diplomatic Relations, � HYPERLINK "http://untreaty.un.org/ilc/texts/instruments/english/conventions/9_1_1961.pdf" ��http://untreaty.un.org/ilc/texts/instruments/english/conventions/9_1_1961.pdf� .





� Article 135 of the Charter states:   “The juridical status of the Specialized Organizations and the privileges and immunities that should be granted to them and to their personnel, as well as to the officials of the Gene4ral Secretariat, shall be determined in a multilateral agreement.  The foregoing shall not preclude, when it is considered necessary, the concluding of bilateral agreements.”





� Pursuant to Article 135, several other OAS organs have entered into separate agreements for privileges and immunities with Member States.  They include:  the Inter-American Institute for Cooperation on Agriculture, with headquarters in Costa Rica; the Inter-American Children’s Institute, headquartered in Uruguay; and the Inter American Human Rights Court, in Costa Rica.


� For example, Article 12 of the Agreement on Privileges and Immunities of the Organization of American States (the “Multilateral Agreement”), provides:   





	The Pan American Union [now the OAS General Secretariat under the 1967 Protocol of Buenos Aires to the OAS Charter] shall make provisions for appropriate modes of settlement of:  (a) disputes arising out of contracts or other disputes of a private law character to which the Pan American Union is a party; (b) disputes involving any official or member of the staff of the Pan American Union with reference to which immunity is enjoyed, if immunity has not been waived by the Secretary General in accordance with Article 14.





Similar language is included in the bilateral agreements on privileges and immunities that the OAS has negotiated with its other Member States.  � HYPERLINK "http://www.oas.org/dil/treaties_C-13_Agreement_on_Privileges_and_Immunities_of_the_Organization_of_American_States.htm" ��http://www.oas.org/dil/treaties_C-13_Agreement_on_Privileges_and_Immunities_of_the_Organization_of_American_States.htm� .





� Regarding the obligation of the Secretary General to consider waiving immunities, Article 14 of the Multilateral Agreement specifies:





	Privileges and immunities are granted to officials and personnel of the Pan American Union in the interests of the Organization only.  Consequently, the Secretary General shall waive the privileges and immunities of any official or member of the staff in the case where, in the judgment of the Secretary General, the exercise thereof would impede the course of justice and the waiver can be made without prejudice to the interests of the Organization.   In the case of the Secretary General or of the Assistant Secretary General, the Council of the Organization  shall have the right to waive the immunity.  





�See Statute of the Administrative Tribunal of the Organization of American States, Article VI. � HYPERLINK "http://www.oas.org/tribadm/estatuto_en.asp" ��http://www.oas.org/tribadm/estatuto_en.asp�.    No filing fees are required of current staff members; however, all others are required to post a bond to cover possible attorneys fees and costs if the Reconsideration Committee, that must consider the case before it goes to the Tribunal, did not find in favor of the Staff Member.   The Reconsideration Committee, which advises the Secretary General on the disposition of employment-related grievances, is made up of a representative of the Staff Association, a representative of the Secretary General, and a Chair appointed by both of them. 





� There is a separate March 20, 1975  agreement between the OAS and the United States Government which recognizes diplomatic immunity for representatives of the member state and permanent observer missions to the Organization of American States. � HYPERLINK "http://www.oas.org/legal/english/docs/BilateralAgree/US/sedeusa1.htm" ��http://www.oas.org/legal/english/docs/BilateralAgree/US/sedeusa1.htm� .


 


� Headquarters Agreement, Section 2(b).


� Those waivers, under both common and civil law, have been construed to require the approval of the OAS General Assembly, or when it is not meeting, the OAS Permanent Council, because a mortgage constitutes an encumbrance upon real property.





� 628 F2d. 27 (DC Cir. 1980).  





� Id., fn. 20.   Moreover,  at p. 35, the Court held:  “the relationship of an international organization with its internal administrative staff is noncommercial, and absent a waiver, activities defining or arising out of that relationship may not be the basis of an action against the organization, regardless of whether international organizations enjoy absolute or restrictive immunity.”   





� 618 F.Supp. 545 (D. DC 1985), off’s per curium, 788 F.2d 36 (DC Cir. 1986).


� See Memorandum Decision Granting Motion to Dismiss, Case No. 88-4-1546SD, Chapter 7, Adversary No 90A-0333SD.  The OAS Retirement and Pension fund is a qualified pension fund under the U.S. Internal Revenue Code, and as such it should have been excluded from the bankrupt estate under Maryland and Federal law.   Nonetheless, because of the erroneous testimony of a witness in a proceeding in which the OAS did not participate, the fund was mistakenly characterized as non-qualified by the witness and included in the bankrupt estate.  Thus, it was necessary to assert the immunity defense, which the court endorsed without having to recall the confused witness.  Section 7 of Article I and Section 2 of Article IV of the Headquarters Agreement now make it clear that the OAS Retirement and Pension Plan, for purposes of OAS immunities, is an asset of the Organization and therefore exempt from confiscation and seizure by U.S. authorities.     





� Supremo Tribunal Federal, No. 468.498-6 Distrito Federal (March 16, 2004).








� See, e.g. Tribunal Regional do Trabalho, 10 Regiao, Proceso 00101 2004-006-10-00-6 (2004).


 


� See “Judicairio nao pode afastar imunidade de organismo internacional,” Dereito de Estado.com.br (Nov. 11, 2009).





