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THE  NATIONAL  AUDIT  OFFICE    OF  TRINIDAD  AND  TOBAGO BILL, 
2006  

  
EXPLANATORY NOTE 

 
(These notes form no part of the Bill, but are intended only to indicate its general 
purport) 
   

This Bill heralds the Government’s stated intention to strengthen the governance of 

Trinidad and Tobago by promoting the principles of good governance namely value for 

money, accountability and transparency in the public financial management system.  This 

is to be achieved by prescribing a  legislative framework that enables the operation of 

current best practice in public auditing, emphasizing  performance propriety of Ministries 

and Departments, statutory authorities and State controlled enterprises in all aspects of 

financial management.   

 
This Bill which addresses the monitoring or auditing of the public fiscal management 

system is one of a package of relevant Bills so as to ensure a holistic and rational 

approach.   The others are:   

(a) the Public Procurement and Disposal of Public Property Bill, 2006.  

(b) the proposed Financial Management and Accountability Bill which is to be 

presented to the Parliament pending the acquisition of an Integrated Financial 

Management Information System and the implementation of output based 

budgeting aligning linking policy implementation to expenditure as signalled in 

the Social Economic Policy Framework 2004 – 2006 and 2006-2008. 

A vital cornerstone of good governance is a strong Auditor General operating with a 

strong statutory mandate and clearly accountable to the Parliament.  This concept is 

acknowledged in the Constitution of the Republic of Trinidad and Tobago which 
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entrenches the office of an independent Auditor General into the constitutionally 

prescribed institutional framework of Trinidad and Tobago with the specific function to 

annually audit the public accounts of Trinidad and Tobago and of all officers, courts and 

authorities of Trinidad and Tobago. 

 
Prior to the Constitution the office of the Auditor General was in existence by virtue of 

the Exchequer and Audit Act 1961, and was actually conjoint in function with the 

Comptroller of Accounts.  The Exchequer and Audit Act 1961 is in fact an analogue of 

the Exchequer and Audits Department Act, 1866 (UK).  The Bill joined the auditing 

function with that of the Comptroller function reflecting the administrative arrangement 

prevailing at the time.     

 

The functions and guarantees of independence of the Auditor General were subsequently 

constitutionally entrenched in 1962 in the Independence Constitution and again in the 

1976 in the Republican Constitution.  

 

Since 1962 however, there has been no major review or analysis of the role of the 

Auditor General or even  that of the Comptroller of Accounts in view of the intervening 

impact of the Constitution.  There has been no questioning of the appropriateness of 

current  legal provisions affecting the operations of the Auditor General imbuing the 

Auditor General with a comptroller function.  For example, the Auditor General’s role in 

the release of credit by virtue of being preserved as pre-existing law arguably impedes the 

efficiency of the management of the public fiscal management system, particularly as it 

relates to the disbursement of funds by building in a delay of 2 – 3 days. 

     

The Constitution signals that the Auditor General is Parliament’s auditor by virtue of 

reporting, and being accountable, to Parliament.  As Parliament approves expenditure so 

too is Parliament ultimately accountable to the people for monitoring the effectiveness of 

that  expenditure.  Increasingly, as Government’s service delivery  of goods and services 

to the public involving public funds involves parties not strictly accountable to 

Government, so too the increasing imperative to provide monitoring systems to enable 
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the safeguarding of the public interest in relation to that expenditure.   In addition, public 

auditing has become more complex with greater emphasis on performance auditing as 

opposed to auditing financial statements and the following of the public money trail 

through sophisticated financial transactions involving private as well as public persons.    

 
The underlying constitutional principle that is strengthened in this Bill and is consistent 

with sections 116 – 119 of the Constitution is that the Auditor General is the external 

auditor of the public accounts and is thus directly answerable to Parliament.  This 

provides the basis for Parliamentary oversight of the funding for the external audit 

function through the reporting relationship of the Auditor General to the Parliament 

through the Parliamentary Accounts Committee and the Parliamentary Accounts 

(Enterprises) Committee. 

 
The Constitution mandates the Auditor General to audit the public accounts, and in 

addition, the  balance sheets and other financial statements of all State owned enterprises.   

While the functions of the Auditor General as prescribed in the Constitution comprise the 

core component of public auditing, there is need, in the interests of good governance, for 

greater oversight of the money trail and the spending of it in the public interest including 

that done by private sector bodies.   

 

The purpose of this Bill is to promote good governance and the public interest by 

establishing  the National Audit Office of Trinidad and Tobago as a statutory department 

of government, similar to the Statistics Office, so as to deepen the  monitoring systems of 

public financial management, and the consequent role of the Auditor General.  This is in 

conformity with the Constitution which  provides that the Auditor General is to be 

provided with adequate staff for the efficient discharge of the functions.   

 

This Bill is an elaboration of those constitutional provisions relating to monitoring by 

Parliament interalia  if public expenditure so as to entrench the effectiveness of that 

constitutional institution. Because of the   constitutional prescription of the audit function 

of the Auditor General a repeal of some of the provisions in the Exchequer and Audit Act  

which pertain to the current operations of the Auditor General that are preserved by virtue 
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of being existing law is required.  These provisions are anachronistic, and impute a 

function to the Auditor General that more property belongs with Comptroller of 

Accounts.  These lie uneasily with the impact of the constitutional prescription of the 

office of the Auditor General.  

 

The Bill by comprehensively treating with public auditing matters in one instrument, 

effectively codifies, amplifies and clarifies issues pertaining to the performance of audits 

some of which are currently provided for in the Exchequer and Audit Act as well as the 

Constitution.  

Briefly, the Bill provides for: 

• The qualifications of the Auditor General; 

• The establishment of the National Audit Office (NAOTT) as a support for the 

Auditor General in the external audit function so as to provide a more 

comprehensive regime of monitoring to expenditure of public funds, and fiscal 

management; 

• Compliance of an audit with best practice according to internationally recognized 

standards; 

• The reporting requirements of an audit to Parliament – and the content of the audit 

report; 

• The Auditor General and NAOTT to report on matters which of importance to the 

Parliament and the Ministries of State or as requested by a Parliament or any of its 

Committee or Sub-committee such as the management of executive financial 

transactions; 

• Information gathering and powers of access to property so as to enable the 

Auditor General and a person authorized by the Auditor General to perform 

audits; 

• The outsourcing of work to outsider auditors under the aegis of the Auditor 

General; 

• The power of a public auditor to surcharge in respect of a non-compliance with 

procedures, or willful misconduct in the management of public finances; 
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• The independent audit of the National Audit Office by the Public Accounts 

Committee; 

• A strengthening of the relationship of the Auditor General to Parliament by 

specific reference to the Public Accounts Committee. 

 
The Preamble to the Bill places the Bill in the appropriate constitutional context by 

articulating the underwriting principle of good governance to be the motivating rationale 

for a strengthening of an independent and properly functioning Auditor General by the 

establishment of the consequential supportive infrastructure such as a statutory 

department of government, NAOTT.  

 

PART I – Preliminary 

 
This Part chiefly deals with operational matters pertaining to the Bill. 
 
Clauses 1 and 2 are self explanatory. 

 
Clause 3  

 
This clause clarifies the Auditor General’s mandate to perform the function of public 

auditor in relation to the  States business outside Trinidad and Tobago.  For example, it 

will be an offence to deny the Auditor General or an authorized official access to 

information or premises oversees when he or she is undertaking an audit of a relevant 

agency (i.e. a ministry or department, a statutory body or a state controlled enterprise and 

its subsidiary). 

 
Clause 4 

 
This clause contains the definitions pertaining to the public audit function in financial 

management as envisaged by the Act.  Some key definition to note are: 

(a) “agency” This definition incorporates state controlled enterprises including 

NIPDEC, and their subsidiaries and will operate so as to bring these entities under 

closer supervision by the  Auditor General and NAOTT for the purpose of audit 

because of their use of public money; 
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(b) “audit”  this was previously undefined.  The definition proposed is an inclusive 

definition.  It refers to an investigation pertaining to the “management of public 

resources”, and expressly ensures that an audit is not confined to a financial audit 

but encompasses a performance audit, a forensic audit or other audit, according to 

International Public Auditing Standards as specified by the International 

Organization of Supreme Audit Institutions (INTOSAI). 

 

(c) “authorized person”  This definition encompasses officers of NAOTT and anyone 

else who enters an arrangement with the Auditor General for the conduct of an 

audit. 

 
(d) “funded agency” this definition will facilitate bringing non-governmental 

organizations and community based organizations currently outside the realm of 

public audit, once they are in receipt of public money; 

 

(e) “guarantee by the State”  This is an inclusive definition so as to capture any 

commitment entered into by an agency (which includes a statutory or a state 

controlled enterprise) for which the State can be held to ultimately liable.  To 

avoid doubt the definition also includes “letter of comfort”. 

 
(f) “public accounts” This was previously undefined.  This definition clarifies 

potential  ambiguities surrounding the ambit of the Auditor General’s 

constitutional mandate to audit  “public accounts”.  The term is defined to mean 

the “records for, or in relation to, the management of public resources”.  This is 

defined to include the use of “public money” which in turn is defined as money 

that is received or receivable by a relevant agency or disbursed by the same or 

money raised by a private body where it is done so under a statutory authority. 
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These definitions are so structured as to accommodate best accounting and budget 

practice, namely accrual accounting and output based budgeting and incorporate 

“revenue” as currently defined in the Exchequer and Audit Act. 

 
(g) “public money” This was previously defined as an inclusive definition in the 

Exchequer and Audit Act to include “revenue” which was in turn defined to 

include tolls, fees, charges and trust moneys.  However the definition was 

ambiguous in its application to contingent liabilities and in best current practice in 

public fiscal accounting is limited as a consequence.  The proposed definition 

encompasses receipts and disbursement by agencies.  The proposed definition is 

to capture  liabilities of agencies for which the public is, or could be, ultimately 

liable as reflected in accrual accounting, and captures off balance sheet 

expenditure.  These include Letters of Comfort, BOLT and BOOT Schemes, and 

other contingent liabilities. 

 
 
The nature of the definitions reflects Government’s stated policy to further embed 

accountability and transparency into the public financial management system by inter 

alia  enabling the audit function is to follow the money trail and monitor expenditure 

involving public money rather than to constraint itself to financial statements of public 

institutions. This is to ensure value for money for the taxpayer while deepening the 

current constitutional principles of transparency and accountability. 

 
Clause 5  

This clause reinforces the Preamble to the Constitution by providing the objectives of the 

Act to enable efficient and effective management of public money and other public 

resources through the conduct of audits addressing the public interest.  Further  the clause 

clearly indicates that it is Parliament’s intention that “audit” encompasses regard of 

wastage of public resources and lack of probity or financial prudence in the management 

of public resources, which includes human as well as financial resources.  This impacts 

on the definition or “audit” in clause 3.  The objectives clause, consistent with the 

Constitution, also signals the importance of an independent and properly functioning 
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Auditor General for the good governance of Trinidad and Tobago.  The objects clause 

reflects Parliament’s accountability to the people of Trinidad and Tobago for the quality 

of governance and the role of the Auditor General as the institution constitutionally 

responsible for effecting the monitoring of public expenditure so as to enhance the 

quality of governance. 

 
PART II  -  QUALIFICATIONS AND OTHER MATTERS PERTINENT TO THE AUDITOR 

GENERAL 

 
This Part  is primarily concerned with employment matters pertaining to the office of the 

Auditor General such as the qualifications required for the office of the Auditor General 

standards.  It complements and reinforces those already in the Constitution such as the  

mechanism for determining terms and conditions by recommendation of the Salaries 

Review Commission as provided for in section 136(12) and section 141 of the 

Constitution.  The Part also amplifies the power of the Auditor General to make special 

reports and strengthens the role of the Auditor General adverted to in the Constitution as 

Parliament’s auditor. 

 
Clause 6   

This clause prescribes the professional qualifications of the Auditor General and the 

effective retirement age of the Auditor General to be sixty-five (65).  This will effectively 

supersede the Constitution (Prescribed Matters) Act in its application to the Auditor 

General. 

 

Clause 7   

This clause prescribes the high standard of duty required of the officeholder of Auditor 

General and others who conduct public audits namely, to exercise the highest 

professional standards and moral integrity.  The Auditor General is also to ensure that 

public audits are performed competently and in accordance with prevailing international 

standards.  However, in determining the prevailing standards for Trinidad and Tobago the 

Auditor General is to take local conditions into account. 
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Clause 8   

This clause amplifies the constitutionally guaranteed independence of the Auditor 

General by repeating the constitutional injunction that the conduct of the audit is that of 

the sole discretion that of the Auditor General or an authorized person in respect of the 

conduct and findings of an audit. 

 
Clause 9   

This clause  clarifies the independence of the Auditor General particularly in respect of 

special audits.  It specifies that the Auditor General has the independent initiative  to 

conduct an audit public interest and present a special report to Parliament on any body 

managing public resources or on any matter relating to the financial affairs of Trinidad 

and Tobago.  This develops the existing power of the Auditor General in section 25(4) of 

the Exchequer and Audit Act to conduct special audit so as to be more relevant in 

accordance with current public auditing practice. 

 
A special report to be prepared on the request of the Minister of Finance, the Chairman of 

the Public Accounts Committee or of any other Parliamentary Committee.  This 

strengthens the role of the Auditor General as Parliament’s auditor.  The provision will 

also obligate the Minister of Finance to take appropriate action on matters raised in a 

special report and account to Parliament as soon as possible.  This obligation of the 

Minister of Finance reflects that currently prevailing in the Exchequer and Audit Act. 

 
Clause 10 

This clause enables the Auditor General to outsource the audit function.  However where 

an audit is conducted for submission to Parliament, it shall only be so submitted by the 

Auditor General.  Should a State controlled enterprise or statutory body wish to engage 

an auditor for the purpose of submitting the audit report to Parliament, they are first 

required to obtain the agreement of the Auditor General, and then submit the report to 

Parliament through the Auditor General.  This will inhibit the current practice of these 

agencies bypassing the Auditor General and submitting their audited reports directly to 

the Parliament.  This provision not only reinforces the Auditor General’s constitutional 

prerogative  to audit State owned enterprises but also reaffirms the constitutional role of 
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the Auditor General as the external auditor of the State directly accountable to 

Parliament.   This requirement of submitting all audit reports to Parliament through the 

Auditor General also enables the Auditor General to guarantee the application of uniform 

and appropriate auditing standards. 

 
Clause 11   

This clause provides that the Auditor General submits any audit report to the Speaker, the 

President of the Senate and the Minister of Finance.  This repeats the constitutional 

injunction in section 116(4) of the Constitution as to submission of reports to Parliament. 

The  Bill enables  the Auditor General however to copy the report to constitutional 

institutions or relevant public officers where so doing serves the public interest.   

 

PART III – THE NATIONAL AUDIT OFFICE OF TRINIDAD AND TOBAGO (NAOTT) 

 
General  
 
This Part establishes the National Audit Office of Trinidad and Tobago  as a statutory 

department of government to assist the Auditor General in the performance of the audit 

function of that office and to ensure effective management of public resources by 

agencies.  As the Auditor General by constitutional requirement is to have public officers 

provide it is appropriate as a statutory department of government.  In this regard it is 

analogous to the Statistics Office which is established as a statutory department of 

government.  NAOTT  is so established to institutionally strengthen the monitoring 

function to promote good governance  by supporting the audit function of the Auditor 

General and providing service to Committees of Parliament.  The functions will deepen 

the monitoring of expenditure and use of public resources.  In the context of current audit 

practice this includes performance and environmental audits.  

 
Clause 12  

This clause establishes NAOTT as a statutory department of Government.  In this regard 

NAOTT is a creature of statute analogous to the Statistical Department established by the 

Statistics Act (19:02).  By statutorily creating NAOTT, the Bill conforms to the 

Constitution which provides that staff supporting the Auditor General in his or her 
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constitutional function must be public officers.  This means that the Public Service 

Commission (PSC) has the constitutional power to appoint, transfer, promote and 

discipline.  However, these powers could be delegated to the Auditor General under 

section 127 of the Constitution by the PSC.  As NAOTT comprises the support staff to 

the Auditor General it is only appropriate that the Auditor General be accountable to 

Parliament for NAOTT as provided for in this clause. 

 
However, even the PSC appoints the officers, it is appropriate that the Auditor General 

specify the qualifications, responsibilities and expectations of the officers. 

 

Clause 13  

The functions of NAOTT are prescribed to support the Auditor General in the 

performance of the constitutional function of the office.   NAOTT is thus empowered to 

perform audits on a agency or funded agency, conduct overall public service wide audits, 

provide support to Parliamentary Committees and to ensure the observance of the objects 

of the Act.  This enables the public audit function to become more effective in its role of 

improving the quality of governance while respecting the paramountcy of the 

constitutional role of the Auditor General. 

 
The Auditor General, as the auditor of the public sector, has an important role in assisting 

to improve the overall economy efficiency and effectiveness of the administration of the 

Government of Trinidad and Tobago. This section assists in allowing that role to be more 

effective so that the Executive through NAOTT can have access to matters that improve 

the quality of governance in the public sector.   

 

This clause in sub clause 2(b) provides that audit for the purpose of the Act may include a 

review of the economy and observations on the efficiency and effectiveness of the entire 

public sector.  This enables a performance audit of the whole of the public sector to be 

made so as to promote the application of Value for Money.    This develops section 18 of 

the current Exchequer and Audit Act which provides the Auditor General to grant credit 

on the Exchequer Account.   
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This clause also ensures that NAOTT can perform audits of funded agencies but limits it 

to their management of public money. (see sub clause 2(c)  Increasingly where non-

governmental organizations are playing a major part in the delivery of social services 

using public money wholly or in part, it is vital that the public be reassured as to 

obtaining Value for Money. This clause specifically empowers NAOTT to do 

performance or value for money audits.  However as an administrative measure it may be 

appropriate as a condition of the grant to require that funded agencies keep their public 

funds separate from their private revenue. 

 

Clause 14  

The mechanism for determining terms and conditions for officers of NAOTT is by 

recommendation of the Salaries Review Commission.  In this regard, the Bill recognizes 

the desirability of a  highly trained and well paid auditors, distinct from the clerical 

stream of the public service.  The offices to fall under the purview are to be specified in 

the First Schedule which can be varied by the President by Order. 

 

Clause 15  

The Auditor General is to provides estimates for the cost incurred for the office as well as 

operational costs for NAOTT.  However, the clause strengthens the constitutional 

independence of the Auditor General and the constitutionally proper oversight of the 

Parliamentary Accounts Committee by requiring  the PAC reviews the Estimates, rather 

than the Minister of Finance, as is currently the case.  The costs are to be a direct charge 

on the Consolidated Fund.  The estimate  process is specified in the clause for the 

removal of doubt.   This approach reflects current best practice in the finding of the 

constitutional external audit of public expenditure. 

 
This clause means that the general power of the Minister of Finance to withhold, vary or 

cancel the drawing rights in respect of permissive appropriations would not be 

exercisable to reduce amounts appropriated for the purposes of the Auditor General or 

NAOTT.  The intention, or the effect is not to compel NAOTT to spend or draw down in 
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final Parliamentary appropriations but rather, to compel the  Minister of Finance to issue 

the full measure of drawing rights against which spending by NAOTT would be allowed. 

 
The effect is not intended to enable the Auditor General to spend other than in 

accordance with the terms of the appropriations, but to spend without the “permission” of 

a Minister – thereby reinforcing the constitutional guarantee of independence. 

 

This clause also amplifies the Auditor General’s accountability to Parliament. 

 
Clause 16  

This clause provides that NAOTT is to have its own Bank Account in keeping with the 

autonomy of its operations, and empowers the Auditor General as accountable officer, to 

withdraw funds. 

 
Clause 17  

This clause provides for the audit of NAOTT by the Parliament through the Public 

Accounts Committee.  This provision is consistent with the global thrust for increased 

transparency and accountability of government business and reinforces the Auditor 

General’s accountability to Parliament.   This provision answers the question – who 

guards the guards.  The Parliamentary Accounts Committee is to report to Parliament on 

NAOTT within 7 months of the expiry of the financial year being reported on. 

 

Clause 18 

This clause requires the Auditor General to submit an annual report on NAOTT within 5 

months of the expiry of each financial year to enable the Parliamentary Accounts 

Committee.  The report must include an outcome statement together with audited 

financial statements.  The outcome statement  as defined in clause 4 links activities with 

performance and enables the public to assess performance.  This enables transparency of 

the activities of the Auditor General and NAOTT and heralds best current practices in 

public expenditure management, namely output budgeting. 
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PART IV – INFORMATION GATHERING POWERS OF THE AUDITOR GENERAL 

General  
 
This Part deals with the Auditor General’s powers and those of authorized persons to 

obtain information and access to premises which are essential for the effective discharge 

of the audit functions under this and other Acts.  Failure of a person directed to provide 

information for the purpose of audit attracts criminal liability. 

 
Clause 19  

This Clause specifies the rights of the Auditor General  or authorized person, thus an 

officer of NAOTT, to access information, to obtain copies, and to access premises 

occupied by relevant agencies and funded agencies for the purposes of an audit.  The 

clause also specifies how the  Auditor General or authorized  or an officer of NAOTT can 

direct a person to provide information or answers to questions in exercise of the right of 

access to information.  The Auditor General or authorized person may send for any 

document in the custody of a public officer.  However where the information is in the 

possession of a private person, the auditor may require delivery means of a warrant 

issued by a Magistrate for the purpose.    

 
Clause 20 

This clause further elaborates on the right of entry.  It enables the  Auditor General or 

authorized person to have an automatic right of entry to Ministries and Departments, 

statutory bodies and state controlled enterprises, i.e. this clause provides that access is of 

right in respect of an audit of a relevant agency.  However, where the exercise of the right 

of entry is to be exercised in respect of a funded agency, it can only be done so with the 

consent of the owner or occupier or pursuant to a warrant issued by a Magistrate.  In 

order to remain on private  premises, the authorized official must produce a written 

authority which states he or she is working for the Auditor General or is an officer of 

NAOTT.  Written authorization would include instruments signed by the Auditor General 

or official identity cards indicating the powers delegated to the officer. 
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Clause 21 

In the context of sophisticated commercial transactions involving public funds the Bill 

puts the matter of access to bank accounts by subject to a warrant issued by a magistrate 

for the purpose of audit beyond doubt. 

 
Clause 22  

This clause provides that where the Auditor General or an authorized official enters or 

proposes to enter a property for the purpose of an audit, the occupier must provide all 

reasonable facilities to assist in the effective exercise of the audit. 

 

Clause 23 

 
This clause requires that the internal auditor of each relevant agency supplies the final 

internal audit report to the Auditor General and the content of that report is to comply 

with the requirement in sections 66A and 66D of the Constitution. 

 

Clause 24 

This clause provides that a person must produce a document or answer a question even if 

the document or answer may incriminate.  However the answer to the question or the 

document cannot be used as evidence against the person in criminal proceedings other 

than proceedings for an offence of not providing information or giving false statements to 

the Auditor General or an authorized officer. 

 
Clause 25  

This clause makes it an offence for person not to comply with a requirement to expedite 

the audit under this Part.  Further the clause also makes it an offence for intentional for a 

person to provide false or misleading information to an audit offence.  Failure  attracts 

penalties of $20,000 or imprisonment of six (6) months, on summary conviction. 
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PART V – THE AUDIT REPORT AND CONDUCT OF AUDIT  

General  
 
This Part deals with the content of  audit.  The statutory requirement reflect the de 

minimis standard of the content of an audit report.  The underwriting principles governing 

this Part are the application of the principles  of transparency and accountability in the 

conduct of the management of public resources. 

 
Clause 26   

This clause identifies issues which must be addressed in an audit report on a relevant 

agency.  These include inter alia the identifying of outdated or inadequate financial 

process or procedures, inadequate compliance by agencies with existing procedures, 

observations on expenditure without due regard to economy, efficiency or value for 

money or any other matter pertinent to the public interest.  The report may also include 

the “management letter” – a discretion resident to the author of the report.  However,  

irrespective of format the objective is that the audit report must be in a format that 

informs the public of not only the findings, but also of the implications of those findings. 

 
Clause 27 

This clause enables an authorized officer of NAOTT to conduct an audit of a funded 

agency (i.e. a non-governmental organization) in respect of its management of public 

funds.  This does not mean an audit of the business of the agency perse but only to ensure 

that the public funds can be accounted for.  This may require that the conditions of the 

disbursement require that the funds do not get mixed with private funds. 

 
Clause 28 

The concept of surcharge is not new under our law.  Currently, the power  to surcharge 

resides with the Minister of Finance with respect to Government departments and 

portfolio Ministers with respect to statutory bodies under their jurisdiction.  Where that 

power is exercised by the respective Ministers the amount is deemed to be a civil debt 

due to the State.   
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By providing the Auditor General with this power to Parliament recognizes the peculiar 

capacity of the Auditor General to quantify loss. 

 
This clause enables the auditor to surcharge where there is failure to account or there is a 

shortfall because of professional misconduct with respect to the management of public 

resources.  This power to surcharge is not a penalty but merely an assessment of what is 

owed the public, and is thus by law a civil debt.  It was this device that enabled the public 

to recover in excess of thirty million pounds (See Magill v Porter Magill v Weeks   2002, 

House of Lords) from Dame Shirley Porter who was responsible for a housing policy that 

governed the selling of council houses in marginal wards to those of preferred political 

inclination.    The Judicial Review Act 2000 is specified to apply to a certification of the 

surcharge by the Auditor.  Recovery of the civil debt as surcharges is available to the 

Auditor General or the relevant or funded agency. 

 
Clause 29 
 
This clause empowers the Auditor General to impose fees and recover unpaid fees as a 

civil debt in respect of an audit on a body other than a Ministry or Department.  This is 

consistent with generally accepted commercial practice.   

Clause 30 

This clause provides the Auditor General to waive fees. 

 
Clause 31 

This clause provides for fees to be paid into the Bank account of NAOTT. 

 

PART VI - CONFIDENTIALITY OF INFORMATION 

 

This Part treats with confidentiality issues in recognition that the nature of audit requires 

confidentiality for information provided akin to privilege.  In recognition of the Auditor 

General’s broad information gathering powers, legislative limitation have been imposed 

on persons in relation to disclosure of information obtained in the performance of an 

Auditor General’s jurisdiction. 
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Clause 32  

This clause exempts the Auditor General from the Freedom of Information Act, 1999 (the 

FOI Act) because of the nature of the information gathered in the course of the audit 

particularly as this Bill provides for the unique confidentiality requirements for the audit  

This clarifies current ambiguity as to whether or not the Auditor General is a public body 

for the purpose of the FOI Act. 

 
Clause 33 

This clause recognizes that there are legislative limitations to be imposed on persons in 

relation to disclosure of information obtained in the course of performing of an audit  

under this Act as a consequence of the Auditor General’s broad information gathering 

powers.  It prescribe a criminal penalty of $20,000 or six(6) months imprisonment where 

there is disclosure of information gained in the purpose of the audit. 

 

The Auditor General will have a discretionary power to report matters which in his or her 

opinion should be disclosed in the public interest.  Examples would include reporting to 

the Police Service on  suspicious  of suspected fraud or breach of the law. 

 

Clause 34  

This clause specifies that the Auditor General will have a discretionary power to omit 

certain matters from a report.  in some instances information collected during the course 

of an audit may be sensitive  and its disclosure would be contrary to the public interest.  

This appears to conform with current auditing practice which is adverted to in section 61 

of the Financial Management Act (Cayman Islands).  As these are limited to where 

disclosure would have a serious adverse impact on the commercial interests of a person, 

reveal trade secrets or prejudice the fair trial of a person, the general objective of greater 

transparency is not compromised.  Where  particular information is not disclosed in a 

public report,  the information nevertheless be revealed to the Prime Minister and the 

Minister of Finance and the relevant Minister is in a restricted report. 
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PART VII  - MISCELLANEOUS 

 
Clause 35  

This clause mandates the  Auditor General to report any finding of improper management 

of public resources immediately to the Treasury, the Commissioner of Police and the 

Director of Public Prosecutions. 

 
Clause 36  

This clause makes it an offence to discharge, suspend, demote or otherwise negatively 

treat a person simply because they reported a matter to the Auditor General.  A person 

who does commit an offence attracting a fine of $20,000 and imprisonment for 6 months.  

This clause is necessary to protect “whistleblowers” whose information is viewed as 

critical to the operation of the Auditor General. 

 

Clause 37 

Because of the nature of the information revealed in an audit, each officer is required to 

take an “Oath of Secrecy’ in the form specified in the Second Schedule.   

 
Clause 38  

This clause protects the Auditor General or any authorized person from liability in 

proceedings arising out of the conduct, and reporting, of an audit. 

 
Clause 39  

The regulation making power enables the President to make regulations for the carrying 

out of this Act.  Such regulations must conform with the Act. 

 

Clause 40 

 
The Exchequer and Audit Act is pre-existing law to the Constitution and as such is 

preserved.  It is the lawful authority for the current practice of public auditing.  Amongst 

other things it preserved was the interlinking relationship of the Auditor General to the 

Comptroller of Accounts – a perpetuation of the Exchequer and Audit Departments Act 
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1866 (UK) which informed the current Exchequer and Audit Act 1959, particularly the 

credit for the release of funds.   

 

By amending the Exchequer and Audit Act this clause rationalizes the role of the Auditor 

General, ensuring that the Comptroller’s function firmly resides with the Comptroller of 

Accounts.  Other  amendments, particularly to the definition section of the Exchequer and 

Audit Act, enable compatibility of definitions relating to fiscal management such as 

“revenue” and “public money” between the Exchequer and Audit Act, the Bill and the 

Public Procurement and Disposal of Public Property Bill, 2006.  

 
The clause also preserves, as a transitional provision, any current audit or action of the 

Auditor General under the Exchequer and Audit Act so as to ensure a smooth transition 

to the  legislative regime with respect to audit as provided for in this Bill. 

 

First and Second Schedules  

 
The First Schedule prescribe those offices that fall within the purview of the Salaries 

Review Commission while the Second Schedule prescribe the form of the Oath of 

Secrecy required of all performing an auditing function under the Bill. 

 

 

 

 

 

 

 

 

 

 

 

 
Explanatory Note May 29, 2006 


