Ambassador Claudio Troncoso, Minister of Foreign Relations, Chile


The rules of international humanitarian law go back a long time, but they have taken on particular importance since the end of the Second World War.


Change in international scenario.  Worldwide indignation over mass crimes committed during the world conflagration.  Creation of the United Nations.  Protection of the human person.  The Nuremberg trials and the Tokyo trials, and adoption of the Conventions against Genocide and the Geneva Conventions.


Chile was relatively swift to sign and ratify the principal Conventions.  The 1948 Convention against Genocide on June 3, 1953, and the four Geneva Conventions of 1949 on October 12, 1950.  Protocols I and II were ratified by Chile on April 24, 1991 (D. Of. 28.12.91).


Even at that time, it was thought that this class of crimes could be tried in the state in which they occurred, or by an International Criminal Court.  The Chilean Congress approved those provisions in the early '50s, and no one warned of any problem of constitutionality.


In the 1949 Geneva Conventions, the State of Chile undertook internationally to prosecute and punish violations of the customs of war, both in international and in non-international conflicts.  This obligation was further extended with adoption of the Additional Protocols I and II of 1977, which Chile ratified on April 24, 1991.


As we know, the world had to wait nearly 50 years to achieve the goal of an international criminal jurisdiction for the most serious international crime.  This has now become a reality, with the constitution of the International Criminal Court.


Of course, both the Convention against Genocide and the Geneva Conventions contain rules that must be developed from the normative point of view by the states parties.


There is no doubt that one of the main rules has to do with the so-called “mandates of incrimination,” whereby states undertake to recognize certain crimes within their domestic criminal legislation, and to punish them according to their severity.  This is the case with the crime of genocide and of the severe violations covered by the Geneva Conventions.


As noted earlier, Chile has been a party to those treaties since their inception.  Yet it has not fully complied with the requirement to amend its domestic legislation.


We may venture some reasons for this delay.  No doubt the exceptional character of the rules of IHL, which are intended for application in cases of armed conflict, could be one reason, in terms of urgency in addressing this issue.


In this respect, I think it is interesting to look at the concept that Professor Cançado Trindade, President of the Inter-American Court of Human Rights, gives to the obligations of the state with respect to IHL: the dual obligation to respect and to enforce its rules.  Under this concept, the responsibility of the state is not merely individual, in terms of complying with these rules, but it also bears with other states a collective responsibility to enforce them.


As that jurist puts it, the twin concepts of “respecting and enforcing” mean that the obligations of states parties include the unconditional duty to ensure compliance with the provisions of those treaties, for all their organs and agents, as well as for all persons subject to their jurisdiction, and the duty to ensure that those provisions are respected by all, in particular by other states parties.


Today this also relates to debate over the responsibility of protection deriving from the old notion of humanitarian intervention.


This lack of urgency in legislating in this area has changed in recent years, because of our countries' experience with massive and systematic violations of human rights by the dictatorships of some decades ago, and the emergence of a new world reality since the Cold War.


Now, with greater intervention by the United Nations Security Council in regional conflicts since the early 1990s, with more peace missions, and with the constitution of international criminal tribunals, such as those for the former Yugoslavia and Rwanda, there is increasing emphasis on the need to enforce international humanitarian law more effectively.  A culminating point in this area was the adoption of the Rome Statute for the International Criminal Court.


With the adoption of that treaty and its recent entry into force, it is essential that the severe crimes covered by the Geneva Conventions, as well as other crimes that fall within the jurisdiction of the Court, should be made domestic crimes so that national tribunals can exert jurisdiction over them, under the principle of complementarity.


In the case of Chile, the report of the National Truth and Reconciliation Commission, constituted in 1990 to investigate the most serious violations of human rights between 1973 and 1990, included among its recommendations the need to issue complementary rules for the proper implementation of the treaties, mentioning by way of example that the Convention against Genocide requires states to make genocide a crime punishable under their respective criminal legislation, something which, according to that report, has not yet happened in Chile.  The same goes, we would say, for serious violations of the Geneva Conventions.  On the other hand, that report stressed the need to examine ways of incorporating assignments or contents relating to human rights and IHL into the programs of study of training and professional development institutes of the Armed Forces, to the extent this has not already occurred, with special emphasis on the obligations of those institutions in connection with the rights.


An important step towards adopting national measures to fulfill international obligations under humanitarian law was the establishment of the National Humanitarian Law Commissions.


In Chile, a Supreme Decree of August 31, 1994 ordered creation of an interministerial commission known as the “National Commission on Humanitarian Law," consisting of the Director of Legal Affairs of the Ministry of Foreign Relations, as chair, and representatives of the Ministries of Interior, National Defense, Justice, Education and Health.  That Commission has agreed to include the Human Rights Department of the Foreign Affairs Ministry in its meetings.


According to its legal mandate, the Commission is to study and propose measures for effective application of the 1949 Geneva Conventions and Additional Protocols I and II of 1977, to which end it may prepare draft legislation or regulations for enforcing those instruments.  In carrying out these functions, the Commission is empowered to collect information and seek advice from public and private institutions.


Among achievements to date we may note the issuance of Law No. 19,511 of July 31, 1997, published in the Official Gazette of September 3 of that year, amending Law No. 6371 on Protection of the Red Cross Emblem.  The main objective of that initiative is to reaffirm protection of the emblem, to increase the fine for its misuse (the level of that fine was completely out of date) and to exclude former references to the Geneva Conventions of 1906 and 1929, since they are now covered by the 1949 Conventions.  At the same time, it updates the text to reflect these major conventions and to allow it to reflect future conventions that may be approved in this area.  The text has also been adapted to reflect the provisions of the 1949 Geneva Conventions and their Additional Protocols I and II of 1977.


In carrying out its objectives, the Commission has given priority attention to incorporating the rules of the 1949 Geneva Conventions and the Additional Protocols of 1977 into our domestic law.  Here, the objective is to submit a legislative proposal to the pertinent authorities.


At the initial sessions of the National Commission on Humanitarian Law, in light of the presentation by Mr. José Zalaquett, currently a member of the Inter-American Commission on Human Rights, it examined the methodology needed for incorporating international rules into domestic law, particularly with respect to punishment of war crimes.


On this point, there was agreement that this work should take the following stages:

· Compare the typology of international instruments with those of the Code of Military Justice and the Criminal Code relating to this area.  

· Compare international rules with existing domestic provisions, to detect any gaps or inadequacies in domestic legislation.  

· Compile a legislative proposal as a corollary to that work.  

· Examine specific problems encountered in enforcing those international provisions.


For these purposes, the Ministry of Foreign Affairs, through the Department of Legal Affairs, prepared a document on Chile's international commitments, distinguishing rules that can be applied directly from those that require further domestic legal provisions, and in this latter case distinguishing those that require legislation from those that fall under the regulatory powers of the executive.


The Ministry of Justice requested the cooperation of the Department of Criminal Law of the University of Chile in examining new definitions of crimes, as well as comparative legislation, especially for Germany and Spain.  This analysis includes the Statute of the International Criminal Court of July 1998.  At this time, a draft law has been prepared to incorporate the new crimes deriving from those international instruments into domestic law.  We are currently examining, with the Ministry of Justice, the pre-legislative strategy for this draft.  The issue has also been linked to congressional processing of the Rome Statute of the International Criminal Court which, following approval in the Chamber of Deputies, was the subject of a ruling by the Constitutional Tribunal, to the effect that parliamentary approval would require a constitutional amendment.  Such an amendment is now being debated in Congress, and it will naturally take some time to reach the consensus required to approve it.  This scenario will have to be taken into account in determining the timing for congressional debate of the implementing legislation.


In the same context, the Commission examined the status of Chile's participation in IHL treaties.  It noted that only in the case of the 1954 Convention on the Protection of Cultural Properties in the Event of Armed Conflict had there been no procedures to obtain legislative approval and subsequent accession.  In the files of the Department of Legal Affairs of the Foreign Ministry, it is recorded that there was objection to accession to that Convention, because it would imply tacit and partial revocation of Article 640 of the Civil Code, which regards wartime seizure as a form of expropriation.


At the meeting of state parties to the Convention in question, in November 1999, a resolution was adopted calling upon states that were not yet parties to the Convention of 1954 to accede to it.  The Commission that I chair agreed that representatives of the Ministries of Education, Defense and Justice should consult with their respective institutions on the text of the Convention, in order to determine if there was any objection that would prevent Chile from acceding to it.  According to the answers received, there would appear to be no problem, and it will accordingly be submitted to Congress.


Another important area is the dissemination of humanitarian law, recognizing that it is the various branches of the armed forces, through their war academies, that are most directly involved in its enforcement.  As has been reported to the Commission, this discipline has been incorporated in the curricula of the academies referred to, and a course on human rights is being given in the Military School.  This issue of dissemination, understanding and knowledge of the rules of IHL seems to us critically important for enforcement purposes.  There is no use giving lectures about humanitarian law if those rules are not going to be applied in practice, especially by the armed forces, which are by definition prepared to confront scenarios involving hostilities.  In this respect, I would note the invitation that the General Staff of National Defense sent to members of the national Commission to witness a war game, in order to see how the humanitarian variable is involved in the battlefield decisions of our Armed Forces.


In the education field, we have attempted to incorporate this theme into the school curriculum.  The Ministry of Education has indicated that, although there is no direct reference to IHL in the fundamental objectives and the minimum compulsory contents of basic education, there are topics that relate to laws of this type, to the respect and cultivation of human rights, the recognition of the dignity of the human person, education for peace, strengthening democratic coexistence, etc.  On August 19, 1999, the Ministry of Education celebrated "School Day for Peace and against Violence", incorporating IHL issues.  The International Red Cross sent the Ministry of Education 120,000 copies of educational materials targeted at teachers.  The Chilean Red Cross, for its part, offered an IHL training course for teachers of the education ministry, in the last week of November and the first week of December of 2001.


As part of its duties, the Commission maintains permanent coordination and cooperation with the International Committee of the Red Cross, specifically through the Regional Delegation for Argentina, Bolivia, Chile, Paraguay, and Uruguay.


In October 2001, at the request of the ICRC, a comprehensive report on the status of application of IHL in Chile and the Commission's participation in that task was prepared.  The Committee has classified the information in it as "reserved."  That document, together with the information received from other Latin American countries, was available at the Second Meeting of Legal Advisers of the ICRC Advisory Service on IHL, which was held in Mexico City in November 2001.  Jurists from ICRC headquarters in Geneva, and legal advisers from the regional delegation, are cooperating in the activities of the National Commissions for Application of IHL. 


In another area of activities, the Commission maintains contact with the National Commission for Application of Humanitarian Law of Argentina, to share experience and help implement the cooperation mechanism.  For these purposes two meetings have already been held between the national commissions.  The first, in 1997 in Buenos Aires, and the second in 1999 in Santiago.  In the final report of those meetings are contained the agreements reached, giving priority to maintaining an effective exchange of information, both on the activities of the two Commissions, as well as on technical legislative information for monitoring draft legislation for the enforcement of IHL.


As well, during the current year, the Commission participated in the ICRC-sponsored Meeting of Representatives of National Commissions on IHL, in Geneva, from March 25 to 27, 2002, and in the First Latin American Meeting on IHL and the Protection of Cultural Property, in Lima, on May 14 and 15 of last year.  The first of those meetings was attended by a representative of the Ministry of Defense, and the second by a representative of the Ministry of Education.


In short, the establishment of this National Commission on Humanitarian Law has served as a forum for coordination among the various state agencies most directly involved with IHL issues, and has allowed for regular monitoring of activities for enforcing IHL at the national level.

