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Before beginning, I want to say what an honor it is for me to appear before you today as attorney for Human Rights Watch, responsible for the campaign on behalf of the International Criminal Court.  I would like to thank the chair of the Committee on Juridical and Political Affairs of the Permanent Council of the Organization of American States, as well as the Secretary General of the OAS, for opening this special meeting to participation by civil society organizations, in particular those that make up the Coalition for the International Criminal Court (hereafter the CICC)


Purposes and jurisdiction


The International Criminal Court (hereafter the ICC) is one of the principal mechanisms created by the international community to prevent impunity and future violations of human rights and IHL.  The prosecution of crimes over which it will have jurisdiction will serve to dissuade those persons intending to commit such crimes.  The ICC, as you know, will have complementary jurisdiction to that of national criminal tribunals for prosecuting those responsible for genocide, crimes against humanity, or war crimes.  The war crimes over which the ICC will have jurisdiction were for the most part previously recognized by international treaties dealing with human rights and IHL, such as the Genocide Convention, the Torture Convention, the Inter-American Convention to Prevent and Punish Torture, the International Convention on the Suppression and Punishment of the Crime of Apartheid, the Slavery Convention, the Protocol Amending the Slavery Convention, the Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, the Inter-American Convention on the Force Disappearance of Persons, the four Geneva Conventions of 1949, and their Additional Protocols of 1977, as well as the Hague Convention of 1954 for the protection of cultural properties in the event of hostilities, Article 9 of the Convention prohibiting the use, storage, production, and transfer of antipersonnel mines (the Ottawa Treaty), the Convention against developing, producing, storing, and using chemical weapons and the Convention  prohibiting the development, production, and storage of biological and toxic weapons.  Nevertheless, the obligation to investigate, prosecute, and, as appropriate, punish, resides exclusively with the jurisdiction of states, and since 1947 there have been efforts to create a permanent International Criminal Court that would guarantee that those crimes do not go unpunished.  It was only in 1998 that those efforts materialized in the Rome Statute, and now the Court will exert jurisdiction when states have been unwilling or unable to fulfill their primary obligation to investigate, prosecute, and punish those responsible for committing the crimes that I mentioned earlier.


Moreover, the ICC will complement not only national criminal jurisdiction, but also the existing mechanisms of international human rights law that seek to establish state responsibility for violations of human rights and repair damages to victims, such as the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights.  The ICC will have jurisdiction only over natural persons and not over abstract entities, and this is possible thanks to the significant precedents that the Statute and the Nuremberg judgments have provided us, in particular the one that recognizes that individuals are susceptible of prosecution for grave breaches of international law, regardless of the responsibility that may lie with the state as subject of public international law.  The ICC will clearly complement the human rights work of the OAS, since, as I mentioned, it will dissuade those persons who intend to commit some of the grave breaches of human rights and IHL that will be punished by the Court, and that are recognized in inter-American treaties for the protection of human rights, as well as IHL treaties whose observance is promoted by the OAS, such as those on the prohibition of weapons.

Signatures, ratification, entry into force and approval of documents and resolutions by the Assembly of States Parties


The Rome Statute creating the ICC, as you know, has been signed by 137 states and ratified by 89.  Of the 35 American countries, 25 have signed and 19 ratified.  The Statute entered into force on July 1, 2002, and since then the Assembly of States Parties to the Rome Statute has met four times in its first session to approve the documents that will lay the basis for the proper functioning of the ICC, such as the “Elements of Crimes,” the “Rules of Procedure and Evidence,” and the "Agreement on Privileges and Immunities of the International Criminal Court."  Moreover, those sessions resolved matters of great relevance for the functioning of the Court, such as "Approval of the budget for the first financial year and the financing of appropriations for the first year," the "Establishment of a fund for the benefit of victims of the crimes within the jurisdiction of the Court, and of the families of those victims," and the election of the 18 judges.  With respect to the Prosecutor, this person is expected to be elected during the second resumed session of the Assembly, to be held April 21 to 23.


We are pleased to note that on March 11, 2003, the 18 judges who will make up the ICC were sworn in.  For the CICC, the election of the judges was a landmark in the history of elections of officials and judges to previous international tribunals since, for the first time, we have balanced geographic representation as well as gender balance in its make-up.  As you know, the Court has five judges from the Western Hemisphere, two of whom are women.  The nationalities represented from within the region are Bolivia, Brazil, Canada, Costa Rica, and Trinidad and Tobago.  The ICC has 10 judges from the Anglo-Saxon or common law tradition, and 8 from the Romano-Germanic or civil law tradition.  We are also pleased that the judges have the very highest qualifications for such a position, and in this sense their election, as we see it, fulfilled the requirements established in the Rome Statute.


Challenges


Although we hail the entry into force of the Statute, the appointment of the judges, and the inauguration of the Court's headquarters, we must recognize that the Court now faces new challenges.  I shall discuss three of them.

· As you know, the ICC will have its headquarters in The Hague, Netherlands, yet it may sit in any place outside The Hague, which means that its officials must have sufficient privileges and immunities to perform their duties without hindrance.  When the Court is sitting in the Netherlands, it will be protected in many respects by the Headquarters Agreement.  Nevertheless, we must assume that hardly any cases will be heard strictly within the borders of the Netherlands, and it is very improbable that they will be decided without communications, transfers or travel to and from other countries.  In contrast to the international tribunals for the former Yugoslavia and Rwanda, the ICC is not an organ of the United Nations.  Consequently, it cannot benefit from the privileges and immunities of the United Nations.  As you know, the privileges and immunities of the ICC and of the persons involved in its work as listed in Article 48 of the Statute are not sufficient.  While Article 48 of the Rome Statute refers to privileges and immunities in a generic manner, the Agreement on Privileges and Immunities of the Court defines in more detail the protection and obligations relating to states.  Moreover, Article 48 of the Rome Statute contains a clear reference to the Agreement.  It is inherent in the mandate of the ICC that its officials and persons appearing before it will conduct investigations, interventions and seek evidence that may be extremely sensitive both for the individuals and for the states involved.  The signature and ratification of the Agreement, by the states parties and by non states parties alike, will allow the Court to protect its officials, its staff, the victims, the witnesses and other persons related to the Court's work, as well as its buildings and resources.  Consequently, to ensure proper implementation of the privileges and immunities as described in the Agreement, it is essential that officials of countries have a proper and clear understanding of their obligations, which means that there must be legislation on this issue.  Article 48 does not spell out the obligations of states with respect to privileges and immunities for legal advisers, experts, witnesses or other personnel whose presence is required at the headquarters of the Court.  Referring to an international agreement on privileges and immunities of legal advisers constitutes a new concept for many legal systems, and requires states parties to develop implementing legislation that will allow cooperation with the ICC.  Therefore, states parties committed to the ICC, even those that have safeguards, will not be able to rely exclusively on their obligations deriving from Article 48, but rather must look to the Agreement and, as necessary, legislation translating those obligations into domestic law.

· Another of the challenges facing the Court, as well as other international agencies, relates to funding.  On March 20, 2003, only a few states had paid their contributions to the budget for 2002, and even fewer had paid their contributions to the budget for 2003.  Consequently, many states are in arrears on their contributions for the 2002-2003 budget and for the Working Fund of the ICC.  Unfortunately, the time limits for paying under both headings have expired.  The Coalition has urged governments to pay their contributions for the Court budget as quickly as possible, and we would certainly be happy if the OAS were to involve itself in this effort.

· As well, if the Court is to function smoothly, states will have to adopt legislation to facilitate its work.  According to the Statute, states have the obligation to cooperate fully with the ICC, and this means that they must surrender the persons sought as quickly as possible, they must produce the evidence that the Court requires of them, and, among other issues, they must guarantee property and protect victims and witnesses.  On the other hand, so that states can prosecute those suspected of having committed one or more of the crimes over which the Court will have jurisdiction, in compliance with their previously contracted obligations, states must criminalize within their own jurisdiction those acts that are considered as crimes within the jurisdiction of the Court.  Today, of the 19 countries in the region that have ratified the Statute, only one, Canada, has approved implementing legislation that deals with the two categories referred to above, i.e. cooperation and complementarity.  Several other states have made progress in drafting such legislation, but it is not yet been approved.  The CICC and HRW are working to have states prepare and approve legislation for cooperation and complementarity with the ICC, and we are urging that civil society be allowed to participate in this process.


Proposed resolution


Observing the number of ratification and signatures of the Statute, as well as the rapid installation and implementation of the ICC, we can appreciate the high degree of acceptance it enjoys among the countries of the world.  As we see it, this is due to the joint efforts at dissemination, awareness, and expressions of support for the Court from civil society and international organizations.  Specifically, we want to stress the exemplary recommendations addressed to states by two of the major bodies of the Organization of American States at various occasions in the last few years – in particular, those of the Inter-American Commission on Human Rights and the General Assembly.  We would like to mention the GA resolutions of June 5, 2001,
/ and of June 4, 2002,
/ on “Promotion of the International Criminal Court,” which recognize the historic role that the ICC will play as a mechanism for dealing with grave breaches of IHL and international human rights law.  As well, in both resolutions, the GA urges those states that have not yet done so to ratify or accede to the Rome Statute.  Last year’s resolution, moreover, urges states that are party to the Statute “to adapt and make the necessary changes in their domestic legislation for the effective implementation of the Rome Statute.”
/

In the same spirit, we would refer to point 21, Recommendation on Universal Jurisdiction and the International Criminal Court, of Chapter VII, “Recommendations to member states on areas in which steps need to be taken towards full observance of the human rights set forth in the American Declaration on the Rights and Duties of Man and the American Declaration on Human Rights,” from the 1998Annual Report of the Inter-American Commission on Human Rights, dated April 16, 1999.
/ In it, the Commission recommends, among other things, that member states of the OAS ratify the Rome Statute.


Human Rights Watch and other organizations that are part of the Coalition are working to ensure that the ICC will have as many ratifications as possible, and we are indeed seeking universal ratification of the Statute.  Today the Court is a reality and it is at this first stage of its formation and implementation that we need the greatest possible support from countries and international organizations, in particular regional organizations such as the OAS.  Yet these expressions of support must be adequate to the times and the challenges facing the ICC.


In short, we are convinced, as are the countries that have ratified the Statute, that the ICC is an effective instrument that will complement national and international instruments of justice to enforce respect for IHL as well as for international human rights law.  We also believe that decisions of the ICC, which will be published around the world, will be an excellent instrument for promoting IHL and international human rights law.  We hope that the foregoing will inspire you to include a resolution of support for the ICC, consistent with the new stage in which it now finds itself, and with its challenges, so that it will be an effective, impartial, and independent Court.
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