Dr. Tarciso Dal Maso Jardim, Legal Adviser to the Senate, Member of the Committee that drafted the Brazilian bill on implementation of the Rome Statute.  Brazil.

I want to begin by thanking the Committee on Juridical and Political Affairs of the OAS Permanent Council and the International Committee of the Red Cross for the opportunity to offer some comments on the presentations by Ambassador Paul Durand, Permanent Representative of Canada to the OAS, and Mrs. Brigitte Suhr, of Human Rights Watch.


Both of these speakers concurred in stressing the role that states must play in implementing the Rome Statute in order for states to exercise their internal jurisdiction and ensure their collaboration with the International Criminal Court.


In this respect, although Canada is the only state to have approved legislation, several American states, including Argentina, Uruguay, Ecuador and Brazil, among others, have draft legislation underway to achieve this dual implementation.


In Brazil, I had the opportunity to coordinate preparation of the draft legislation for implementing the Rome Statute, and to grapple with the difficulties of adapting international rules to a criminal system of the Romano-Germanic type, with constitutional and conceptual limits.


The Brazil Working Group, created by the Ministry of Justice, demonstrating its determination, mentioned earlier, to achieve rapprochement between the state and civil society, was able to achieve its goals solely because of its democratic and broad-based approach.  We must recall that creation of this working group arose from a seminar proposed by the Chamber Deputies, with participation by the Canadian Embassy in Brazil, and various nongovernmental organizations.  That proposal produced a diversified group of experts that delivered its report in October 2002, followed by a period of public consultations that has just been concluded.


With respect to the special criminal regime proposed in the Brazilian draft, I shall refer to just a few of its many aspects, as they relate to war crimes, the most immediate objective of this special session, with the hope of enriching the viewpoint of my listeners.


Following are a few highlights of the preliminary draft:

· We are establishing universal jurisdiction for crimes of genocide, crimes against humanity and war crimes, with the sole condition that the author of the crime must come within Brazil's territorial jurisdiction.  Moreover, apart from the hypothesis of concurrent requests and surrender to the International Criminal Court, we allow the possibility of extradition only if the other state is actually willing to prosecute.

· We are modifying the organization of war crimes as established in the Statute, dividing them merely by type of armed conflict (international and not international), regardless of the treaties that established them.  Moreover, the International Criminal Court itself pointed to other treaties in defining the Elements of Crime, such as when it detailed grave breaches of the four Geneva Conventions.

· We are simplifying the definition of war crimes in the draft, as to what is understood by protecting persons, protected property, noncombatants and military targets.  Thus, instead of creating the crimes of killing prisoners of war, killing civilians, killing the sick, etc., we simply create the war crime of killing protected persons.

· To make the criminal legislation clearer and more operational, we also defined its time of application, so that war crimes are considered to be those committed during the period of armed conflict or after cessation of hostilities, while the victim is within the power of the belligerent parity.  This rule derives from the definition of armed conflict stipulated in the Geneva Conventions of 1949 and its Additional Protocols of 1977.  It is interesting to note the solution for including internal armed conflicts of lesser intensity, which do not fit the concept of the Additional Protocol II of 1977, but would fall under the jurisdiction of Article 3, which is common to the four Geneva Conventions.  Therefore, we also consider non-international armed conflict to include grave disturbances of domestic order in which military force is used over an extended time.

· Since the Rome Statute must emphasize other international obligations of states, we consider war crimes to include the use of ammunition, weapons, materiel or methods of war that are prohibited by treaties ratified by Brazil, as well as those stipulated in the Rome Statute.

· Similarly, the war crime of recruiting and enlisting children was amended to prohibit such acts for minors under 18 years of age, rather than 15 years, consistent with recent Conventions in this area.  Moreover, this practice was prohibited both for the armed forces and for organized armed groups, regardless whether the armed conflict is international or not.

· As well, we include the crime of blocking repatriation of civilians or prisoners of war, in order to implement Additional Protocol 1.

· With respect to internal armed conflicts, we are considerably expanding the list of crimes stipulated in the Rome Statute, excluding only those relating to international armed conflicts, such as the crime of forced service in hostile forces, or the crime of removing the civilian population by the occupying power and the crime of blocking repatriation.

· Finally, we are discarding the death penalty as valid for wartime crimes, which is the only possibility of applying that class of penalty in Brazil, and are stipulating 30 years imprisonment as the maximum penalty.


I have expressed these considerations with the hope of enriching our afternoon session, which has already been illuminated by those who preceded me, showing how the International Criminal Court is receiving the support of all states, with respect to all crimes under their jurisdiction, including the crime of aggression, and I would take this opportunity to congratulate the organizers of this special session.

