Recent progress in member states of the OAS in relation to topics referred to in Resolutions AG/RES. 1900 and AG/RES. 1904 (XXXII-O/02):
National Enforcement of International Humanitarian Law: recent developments in American states
Speakers Angela Healy, President of the Permanent Commission for Application of International Humanitarian Law, Panama.  (Text of Presentation: DIH/doc.16/03


PRELIMINARY CONSIDERATIONS


Member states of the OAS, under the mandate to respect human rights in all circumstances, must also see to the enforcement of IHL, which means no more than respecting fundamental human rights under circumstances of armed conflict, whether internal or international, and in particular, the right to life and to physical integrity of the civilian population, and of injured or captured combatants.


In order to ensure respect for and development of IHL, states must:

· Adopt juridical instruments enshrining this law.

· Take measures as necessary to enforce that law.

· Ensure that there is public understanding of the law.

· Support efforts to universalize the law.


This presentation will cover recent progress in the respect for and development of IHL in Panama, the methodology used, and the current mechanisms applied.


PROGRESS IN RATIFYING IHL INSTRUMENTS


IHL can only be enforced if it is already part of the domestic law of states and this requires ratification of the relevant instruments.


In 2001, the Republic of Panama adopted, as national law, the Protocols I and II of 1999 to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed Conflict. In that same year it adopted human rights legislation consistent with IHL: the Optional Protocol to the Convention on Rights of the Child relating to raising the minimum age for recruitment to the armed forces, to 15 years.  It is important to note that Panama made a declaration explaining that we were ratifying that Protocol only on the understanding that we were doing so in order to support efforts of the international community to raise the recruitment age in those countries that have no minimum age, but that in our country there is a series of rules and practices that prohibit the recruitment of children under 18 years for any type of defense or police activity.


Allow me also to explain that, although the Government of Panama has on many occasions expressed internationally its determination to eradicate antipersonnel mines once and for all, and although it has ratified the Ottawa Treaty, it has also ratified all the Conventions on conventional weapons to support long-term efforts under those instruments for achieving this goal, and in the meantime those Conventions are leading member states to strike a proper balance between the interests of national security and those of humanitarian protection.


In March of last year, after a careful process of awareness-building and training for the relevant authorities, we secured ratification of the Rome Statute, becoming thereby founding members of the International Criminal Court, since we were among the first 60 countries (in fact, No. 56) whose ratification was necessary for the Statute to come into force.


In this way, Panama became, in 2002, one of the countries in the vanguard of IHL, within the region of Central America and the Caribbean, having ratified all the most important IHL and related instruments.


By way of illustration, I am providing a table of the status of ratification of the IHL instruments that have been adopted as law by the Republic of Panama:

STATUS OF RATIFICATION OF IHL INSTRUMENTS IN PANAMA (TO JANUARY 20, 2003)

	INSTRUMENTS
	DATE OF RATIFICATION

	4 Geneva Conventions of 1949

Laws No. 37, 38, 39 and 59 of 1967


	1956

	Protocols I and II of 1977

Law No. 21 of 1995


	1995

	Art. 90 Protocol II (Fact-Finding Commission)


	1999

	Convention on the Status of Refugees of 1951*

Law No. 5 of 1977


	1977

	Protocol of 1967*

Law No. 5 of 1977


	1977

	The Hague Convention of 1954

Law No. 36 of 1962
	1962

	Protocol I of 1954

Law No. 6 of 2001


	2001

	Protocol II of 1999

Law No. 6 of 2001


	2001

	Ottawa Convention of 1997

Law No. 50 of 1998


	1998

	Weapons Convention of 1980

Law No. 66 of 1996


	1997

	Protocols I, II, III and IV of 1980

Law No. 66 of 1996


	1997

	Amended Protocol II of 1996

Law No. 11 of 1999


	1999

	Rome Statute of 1998*

Law No. 14 of 2002


	2002

	Optional Protocol to the Convention on Rights of the Child*

Law No. 48 of 2000
	2001



*Human Rights Instruments converging with IHL


Panama also ratified the following Conventions referred to in AG/RES. 1904 (XXXII-O/02) of 2002.  In 1996, the Convention on the Safety of United Nations Personnel, by Law No. 14 of 1996; and in 1999, the Inter-American Convention on the Illicit Manufacturing of and Trafficking in Firearms, Ammunition, Explosives, and Other Related Materials (CIFTA), by Law No. 16 of 1999.


NATIONAL ENFORCEMENT OF IHL


The juridical instruments on IHL that have been ratified carry a series of obligations for states parties to enforce this law at the national level.  In compliance with those mandates, rules are to be introduced into domestic legislation and mechanisms are to be created for enforcing and disseminating the law.


Preparation and adoption of internal legislation:


Protection of the emblem of the Red Cross and the Red Crescent


In 2001, an up-to-date Law to Protect the Emblem of the Red Cross and the Red Crescent was adopted, establishing administrative and financial penalties, as the crowning achievement of the year, since there was no provision in Panamanian law for national enforcement of the international rule adopted in the Geneva Conventions of 1949.  Thanks to this rule, and the efforts to publicize it by the Panamanian Red Cross and the IHL Application Commission (CPDIH), many institutions and businesses have ceased making improper use of those emblems.  Currently, we are working on an addition to the Criminal Code dealing with improper or misleading use.


Criminalization of conduct prohibited by IHL Conventions


The Panamanian IHL Application Commission prepared a legislative proposal to add to the Criminal Code provisions covering severe misconduct prohibited in IHL instruments to which Panama is party, including the misleading use of the emblem of the Red Cross and the Red Crescent, crimes under Court jurisdiction, and the use of prohibited weapons, among others.


In terms of applying the Ottawa Treaty, I should point out that Panama does not manufacture and has not manufactured, either in its own territory or any other place, any antipersonnel land mines whatever, nor does it possesses any stockpiles of antipersonnel land mines or their operating devices.  I may also say that, as provided in my country's report on the Ottawa Treaty, we already had legislation controlling the manufacture and trafficking of weapons of war, enshrined in the Constitution.


Establishment of the National Application Commission


The Republic of Panama, pursuant to its obligations under the Additional Protocols of 1997 to the Geneva Conventions of 1949, instituted a Permanent National Commission for Application of IHL, known as CPDIH, two years after ratifying those Protocols, as one means of enforcing the law.  It was created by means of Executive Decree No. 154 of 1997, and was amended by Executive Decree No. 165 of 1999.  It is now about to be amended again.  It consists of 12 institutions of government, and civil society is represented by the Panamanian Red Cross, with permanent advisory services from the International Committee of the Red Cross.  The Ministry of Foreign Relations is responsible for its administration, and chairs the Commission.  The CPDIH meets every six months and has its own rules of procedure, which are reviewed annually.  It operates in accordance with three-year working plans, and annual plans that are prepared at the beginning of the year and evaluated at the end of the year.


The CPDIH is responsible for keeping abreast of IHL developments, for publicizing IHL and sensitizing public officials to the importance of adopting and implementing the juridical instruments for protecting the civilian population in case of armed conflict.  Since its establishment, it has been very active and has done much to stimulate the understanding, adoption, implementation and dissemination of important international legal instruments.


Through its publication of notices, and the holding of workshops, seminars and discussion groups, its participation in radio programs and newspaper publications, as well as the commemoration of important IHL anniversaries, the CPDIH has played a very important role in ensuring respect for and promotion of this body of law, and has recommended and instituted projects and mechanisms for domestic enforcement.  Since the CPDIH began activities, Panama has adopted the following juridical instruments: Convention on Conventional Weapons of 1980; Protocols I, II, III and IV and Amended Protocol to the 1980 Convention; the Ottawa Convention on Antipersonnel Mines; Protocols I and II to The Hague Convention on Cultural Property, Optional Protocol to the Convention on Rights of the Child; the Rome Statute; and the Law on Protection of the Emblem of the Red Cross and the Red Crescent.


Let me provide an example of the promotion of IHL.  I mentioned earlier that Panama was one of the founding countries of the International Criminal Court.  That was not an easy process: the CPDIH took on the task of focusing on the points that would be most sensitive for public opinion, the concepts that were new to classical criminal law, and it produced a study on the constitutionality of the Convention so as to explain to the relevant authorities the ideas contained in it, and show that they were not contrary to internal law, and that even if they were, the latter would have to be amended in order to give effect to ratification of the Statute.  Interpretation workshops were also held, dealing as well with comparative law and international jurisprudence, with the constant support of legal advisers from the ICRC.  I want to pay particular tribute to Dr. Tathiana Flores Acuña, ICRC adviser in San José, who has always been at the disposal of the CPDIH, and the former Panamanian Foreign Minister, Dr. José Miguel Alemán, who has supported all the activities of the CPDIH.


As an example of enforcement, I may mention again that, just as the Legislative Subcommittee of the CPDIH prepared the current Law on Protection of the Emblem, it has also prepared a draft amendment to the Criminal Code covering violations of IHL, including those under the competence of the International Criminal Court, a draft that will be submitted shortly to the relevant authorities.


The Commission has arranged for permanent courses to be offered, both at the School of International Relations of the University of Panama (which has produced countless monographs on the issue) and at the Police Academy.  Efforts are currently underway to set up a standing course in the Law School of the University of Panama and at the National Air Service.


The CPDIH has teaching materials and specialized information donated by the International Committee of the Red Cross, and makes these available for consultation by the general public.


As well, the Commission has undertaken to urge the national government to send Panamanian representatives to international events relating to international cooperation for respecting and developing IHL.


As well, the CPDIH urges public officials to prepare and submit the regular reports required under certain international instruments.


PARTNERSHIP IN PROMOTING AND UNIVERSALIZING IHL


If IHL is to be truly effective and respected, it is not enough to ratify, apply, and disseminate it within an individual country.  We must also universalize its scope and ensure global respect for it.  States must therefore promote IHL outside their own frontiers, in partnership with the efforts of the ICRC and related organizations, and they must coordinate and cooperate with all member states in ratifying the instruments and disseminating the rules contained in them, as well as participating in conferences for improving IHL and ensuring universal compliance with the obligations voluntarily assumed.


The Republic of Panama is making laudable efforts to take part in important activities convened by the international community for developing and universalizing IHL.  As an example, I may mention my own presence here today, and also the fact that Panama has sent delegates to the following events in the last two years:

Intercessional meetings of the Ottawa Treaty committees, held in Geneva in February 2003.  Technical expert

Inaugural ceremony for the International Criminal Court, at The Hague in March 2003.  Diplomat

First Assembly of States Party to the Rome Statute, September 2001 and February 2002.  Diplomat

Meeting of States Parties to the Convention on Conventional Weapons (CCW), held in Geneva on December 12 and 13, 2002.  Diplomat

Meeting of States Parties to the Amended Protocol II of the Convention on Conventional Weapons (APIICCW), in Geneva, December 10, 2002.  Diplomat

Regional Meeting on Protection of Cultural Properties, held in Lima in May 2002.  (Exclusive invitation from ICRC for the CPDIH).  Technical expert.

Universal Meeting of National Commissions or Enforcement of International Humanitarian Law, held in Switzerland in February 2002 (exclusive invitation from ICRC to CPDIH).  Technical expert

Third Meeting of States Parties to the Ottawa Treaty, held in Managua in September 2001.  Diplomat (headquarters official).

Seminar on Ratification of the Rome Statute Creating the International Criminal Court, held in Buenos Aires in June 2001.  Technical expert.


As you can see from this list, the Panamanian government is determined to comply with the provisions of resolutions AG/RES. 1900 and AG/RES. 1904 (XXXII-O/02).


Finally, I want to express my profound thanks to the organizers of this event, to the Committee on Juridical and Political Affairs of the Permanent Council of the OAS, the International Committee of the Red Cross, and the Ambassador of our permanent mission, Juan Manuel Castulovich, who made possible my presence here today, and above all, I want to thank you all again for your attention.

