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OBSERVATIONS BY MEXICO ON THE DRAFT QUESTIONNAIRE ON 

RATIFICATION AND IMPLEMENTATION OF THE 

INTER-AMERICAN CONVENTION AGAINST CORRUPTION

After a thorough review of the draft questionnaire, Mexico considers that the questions it contains are pertinent and appropriate for verifying the implementation of the Inter-American Convention against Corruption
.

It should be noted that systems for protecting government officials and private citizens who denounce acts of corruption are not covered by Mexican law.  Under the Mexican constitutional system, legal aid is provided only to victims of criminal acts.

At the federal level, Mexico has the Federal Act against Organized Crime, a body of laws consisting of various mechanisms for protecting witnesses, informants, experts, and civil servants responsible for prosecution and the administration of justice. However, its sphere of action covers different offenses from those categorized as acts of corruption by the Convention.

Furthermore, of all the offenses listed in the Convention as “acts of corruption,” Mexican criminal law has no equivalent for the offense described in Article XI, Progressive Development, subparagraph (b).

In fact, the use or abuse of state property by a civil servant for personal gain is regulated exclusively in the administrative sphere, through Article 47, Section III, of the Federal Act on the Responsibilities of Civil Servants.

Nonetheless, a broad interpretation of the conduct described in the previous paragraph would allow it to fall under some of the offenses set forth in the Federal Penal Code, the components of which distinguish them from those in the Convention.

The delegation of Mexico suggests the following changes to the questions listed below:

1. ORIGINAL QUESTION

Section 10. Further Preventive Measures

Article III. Preventive Measures

20. (a) Are there further measures under national law to prevent corruption that take into account the relationship between equitable compensation and probity in public service
?

It should be noted that there are no provisions in Mexican law on compensation, probity in public service, and corruption. Furthermore, it is highly unlikely that the laws of other countries would contain any, since this is an exceptional situation. It is therefore suggested that the question be reworded as follows:

20. (a) Under national law, is there an equitable relationship between work performed and compensation, with a v iew to preventing acts of corruption in public service?

2. ORIGINAL QUESTION
Section 1. Article VI, 1(A)

Solicitation of Articles of Monetary Value

A. General Aspects 

21. (a) Does national law define and punish the enrichment of a government official or any person exercising public functions by means of any article of monetary value in exchange for any act or omission in the performance of his public functions
?


A quick reading of this question shows that the illicit nature of such conduct is subordinated to enrichment by means of accepting articles of monetary value in exchange for  performing or failing to perform an act related to his functions.


It should also be stressed that the question modifies the content of Article VI(A) of the Convention, since that provision defines as acts of corruption: the solicitation or acceptance, directly or indirectly, by a government official of any article of monetary value in exchange for any act or omission in the performance of his public functions
.
The description in the aforementioned article corresponds to the offense of bribery, set forth in Article 222, Section I, of the Federal Penal Code. The illicit nature of the conduct consists in soliciting or accepting any article of monetary value or accepting a promise or favor
. Mexico therefore suggests that the question be drafted as follows:

21. (a) Does national law define and punish the solicitation or acceptance of any article of monetary value by public officials in exchange for any act or omission in the performance of his public functions?
In the same article, questions 21 (c) and (d) 
can be supplemented as follows:

Under national law, is there a cap on the value of gifts that government officials can accept?

Are public officials who receive gifts that exceed the maximum value allowed under national law required to turn them over to the government?

3.  ORIGINAL QUESTION

II. Acceptance of Articles of Monetary Value

A. General Aspects
(g)
Does national law address and punish the acceptance of articles of monetary value by a government official or person exercising public functions, in exchange for any act or omission in the performance of his public functions
?

This question falls under the section on Acts of Corruption, Article VI(A). Therefore, for the sake of consistency between the question and the description of the conduct, Mexico proposes adding the following:

(g)
Does national law address and punish the acceptance or solicitation of articles of monetary value by a government official or person exercising public functions, in exchange for any act or omission in the performance of his public functions?

4. ORIGINAL QUESTION

Section 2.  Article VI(B)

I. General Aspects


22. (a)
Does national law categorize and punish the offering or granting to a government official or any person exercising public functions of any article of monetary value in exchange for any act or omission in the performance of his public functions
?

Mexico suggests the following wording (Translator’s note: This affects the Spanish text only):

22. (a)
Does national law categorize and punish the offering or granting to a government official or any person exercising public functions of any article of monetary value in exchange for any act or omission in the performance of his public functions?

5. ORIGINAL QUESTION

Section 4.  Article VI(D)

General Aspects

24. (a) Does national law categorize and punish the fraudulent use and concealment of property derived from any of the acts referred to in paragraphs (a) (b) and (c) of Article VI
?

Mexico suggests the following wording:


24. (a) Does national law categorize and punish the use and concealment of property derived from any of the acts referred to in paragraphs (a) (b) and (c) of Article VI?


It should be noted that the question may be unclear, however it is consistent with the wording of Article VI (d) of the Convention. It is not easy to determine whether it refers to property derived from the offense or to property used to commit it.

In any event, property derived from the conduct set forth in paragraphs (a) (b) and (c) of Article VI of the Convention is categorized under Mexican law as Bribery and Abuse of Functions (Article 222, Sections I and II, and Article 220, Section I, of the Federal Penal Code); consequently their use or concealment is not important, because the illicit behavior consists in soliciting, receiving, offering, or giving an article of monetary value.

It should also be specified that in the case of bribery, the amount of the bribe is turned over to the state.

Finally, with regard to “use,” the word implies that it was intentional. It is therefore unnecessary for this behavior to be contingent upon an element such as fraud, which is part of such conduct.

6.  ORIGINAL QUESTION


26. (a) Does national law categorize and punish as an offense a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions
?

Mexico suggests the following wording:

26. (a) Does national law categorize and punish as an offense an increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions?


7.  ORIGINAL QUESTION

26. (c)
Does the description of such conduct under national law permit the punishment of officials selected or appointed to a public office who have enriched themselves illicitly before taking office

?

Generally speaking, this question is not effective for verifying the implementation of the Convention with regard to Article IX, Illicit Enrichment, since the criminal conduct consists of enrichment while in office.

Therefore, Mexico suggests that this question be deleted.
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