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Excellency:


I have the honor to address Your Excellency and to convey the replies of the Government of Honduras, prepared by the Directorate of Administrative Probity, to the Draft Questionnaire on Ratification and Implementation of the Inter-American Convention Against Corruption.


In thanking you in advance for disseminating these commentaries and including them in the document currently being prepared by the Secretariat of the Permanent Council of the Organization, I should like to avail myself of the opportunity to reiterate, Excellency, renewed assurances of my highest consideration.


Laura Elena Nuñez


Ambassador,


Permanent Representative

Her Excellency

Ambassador Beatriz Ramacciotti

Permanent Representative of Peru

Chair of the Working Group on

  Probity and Public Ethics

Washington, D.C.

Directorate of Administrative Probity

Tegucigalpa, M.D.C.

March 13, 2000

Written communication No. DPA-134-00

Dr. Laura Elena Núñez

Ambassador

Permanent Representative of the

  Organization of American States (OAS)

Her office

Dear Ambassador:

Please accept my warmest regards and my hope that you and the select team you lead will continue your successful work.  At the same time, I would like to congratulate you for your work on the Draft Questionnaire on Ratification and Implementation of the Inter-American Convention Against Corruption, which constitutes an admirable effort to enhance probity and stamp out corruption.

As a signatory to the treaty or Convention referred to, we are obliged to implement the measures it calls for and thereby to fulfill its objectives.  With that in mind we should, I repeat, focus on attacking corruption and, among other tasks, strengthen public ethics in the face of the moral crisis that pervades our societies today.

As regards the contents of the enclosed draft questionnaire, and with all due respect, we should like to make the following observations:

SECTION 3:

Question No. 9 (b) requires indicating [whether such laws provide for] “competitive selection based on merit as the main procedure for government hiring."

We consider that the use of the adjective “main” combined with a simple yes/no answer option restricts an affirmative answer, or renders it subjective, because the procedure is used in some parts of the Public Administration, but not in others; while a negative answer would leave those conducting the survey in doubt as to whether the procedure in nonexistent or only partially used.  Thus it would have been better to omit the word “main,” or provide parameters defining what the word means, or else to allow for a third reply: “partially.”

Question No. 9 (b).

In most of our countries, public tenders are one of the methods used in government hiring and procurement.  Domestic laws specify in which cases it applies, so that it cannot be called a general procedure.  This yields a negative reply on the questionnaire, leaving it unclear what other procurement methods are used in other countries.

CHAPTER 5. ILLICIT ENRICHMENT

Question No. 26 (c).  According to our laws, and to the concept of “illicit enrichment” defined in the Inter-American Convention Against Corruption, any increase in the assets of a government official that he cannot reasonably explain refers to the period during which he performs his functions.  In other words, this is an offense or form of corruption within the administrative apparatus and therefore the punishment referred to in this question is not possible.  Thus this question should be omitted or else replaced by another asking whether there are sanctions for or bans on admitting or performing functions in the Public Administration, for persons convicted of embezzlement of public monies or other similar offenses.

Question No. 25 (c) Add the word “legal” to read as follows: “…irrespective of its legal domicile.”

SECTION 5.

Question No. 14 (a) and (b), and others relating to the same topic.

It is correct that Article III.7 of the aforementioned Convention calls for laws denying favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws of the States Parties to the Convention.

Would it not be better to use a term or word reflecting the juridical content of the “expenditures” to be regulated?

With kind personal regards, I remain


Sincerely yours


Selma Estrada De Ucles


Director, Administrative Probity

cc. Archive

ANNEX

QUESTION No. 4 (b)

Reply:
1)
Decree No. 301 of December 30, 1975.

Article No. 1 
(Law Against Illicit Enrichment of Civil Servants)

Entry into force: January 1, 1986.

2) Decree No. 224-93 of December 13, 1993.

Articles No. 1, 6, 9, 23, 32
(Organic Law of the Office of the Comptroller General of the Republic)

Entry into force: December 29, 1993.

QUESTION No. 4 (c)

Reply: 
1)
Examination of sworn declarations of assets and investigations into acts carried out by government officials in the performance of their duties.  Office in charge: Directorate of Administrative Probity.

2) Audit of administrative and financial management.  Office in charge: Comptroller General of the Republic.

QUESTION No. 8 (c)

Reply: 

Law Against Illicit Enrichment of Civil Servants.

Entry into force: January 1, 1986.

Articles 3, 4, 5, 29, 30, 31.

QUESTION No. 8 (d)

Reply:
Government officials providing paid services in any of the branches of State, their organizations, dependencies, establishments, or centralized institutions, whether autonomous, semi-autonomous, or of any other type.


Includes, moreover, any individual or juristic person on the State payroll or managing State assets and funds, or deciding on payments or investments out of public monies.

QUESTION No. 8 (f)

Reply:
1)
Destitution; 2) Opening of judicial proceedings; and 3) Fines or economic sanctions.



Articles: 29, 30, 31 of the Law Against Illicit Enrichment of Civil Servants.

QUESTION No. 16 (b)

Reply:
Both the Directorate of Administrative Probity and the Office of the Comptroller General of the Republic enjoy functional and administrative autonomy.  They are also auxiliary bodies of the Legislative Branch.


Office of the Attorney General (Ministerio Público):  a specialized, professional body created to combat impunity.  It represents and defends society’s general interests. An institution which is functionally independent of the branches of State and of State entities.

QUESTION No. 16 (c)

Reply:
The Comptroller General of the Republic and the Director of Administrative Probity are elected by the National Congress; for a five (5)-year term.


QUESTION No. 21 (a)

Reply:
Article 7 (c) and (d) of the Law Against Illicit Enrichment of Civil Servants the following shall be guilty of illicit enrichment: persons who “c)  for their economic gain take decisions detrimental to the interests of the State or that violate a legal norm”; and “d) in any other way fail to act with probity under the terms of this Law, in the exercise of their office or performance of their functions.”  These provisions to a certain extent cover some aspects of the question referred to.

QUESTION CONTAINED IN  D (“PARTICIPATION OR COLLABORATION IN ACTS OF CORRUPTION AND SANCTIONS,”  (g)

Reply:
Articles 37 and 38 of the Law Against Illicit Enrichment of Civil Servants provide as follows:

“Article 37.  Coprincipals in the offense of illicit enrichment are those who handed over the sums or procured the advantages referred to in Article 7 b) and c) of this Law.”

“Article 38.  The punishments stipulated in this Chapter shall apply equally to the coprincipals referred to in the  preceding Article.”

QUESTION CONTAINED IN D (h)

Reply:
Sanctions contemplated in Article 32 of the abovementioned Law prescribe maximum degree short and long prison terms.  Providing false information is considered an aggravating circumstance.
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