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INTRODUCTION

At the Miami Summit, hemispheric initiatives were launched that have placed the Americas at the vanguard in the fight against corruption.

Hemispheric action to combat corruption has gone beyond the adoption of the first international treaty on the matter.  The Convention itself treats the fight against corruption as an ongoing process and effort.

Recognizing the importance of that process, the countries have, in various fora and through resolutions adopted at the highest level, reconfirmed the consensus that the OAS’s commitment to fight corruption is not limited to the Convention–quite the contrary: throughout the process of analyzing and discussing this issue, a comprehensive strategy has been taking shape.


The Convention has nonetheless provided, and will continue to provide, the main guidance for activities and strategies being adopted within the OAS, as expressed in Summit mandates and General Assembly resolutions, in particular, the Inter-American Program for Cooperation in the Fight Against Corruption and the recommendations of the Symposium on Enhancing Probity in the Hemisphere.

One of the points emphasized throughout this process has been the need to develop a strategy for ensuring prompt ratification of the Convention as well as its promulgation in the domestic law of states.  This is reflected in the documents issued by the Santiago Summit, the decisive support that the Heads of State and Government of the Americas have given to the Inter-American Program for Cooperation in the Fight Against Corruption, and resolutions of the General Assembly.

The mandates and resolutions adopted in this regard also recognize the importance of exchanging information and strengthening domestic mechanisms for enforcing laws on corruption.

The Inter-American Program for Cooperation in the Fight Against Corruption, which consists mainly of measures the countries have undertaken to implement in the juridical field, emphasizes the importance of adopting a strategy for ratification of the Convention and the need, inter alia, to: conduct comparative studies of legal provisions in the member countries; analyze specific issues, such as illicit enrichment and transnational bribery; and identify steps that could be taken to formulate model legislation.

In addition to these mandates, resolution AG/RES. 1649 (XXIV-O/99), approved by the General Assembly at its last session, directs the Permanent Council to resume the work of the Working Group on Probity and Public Ethics.

This group has been assigned to follow up on the Inter-American Program for Cooperation in the Fight Against Corruption and to consider specific measures to encourage the ratification and implementation of the Convention, strengthen cooperation, provide technical assistance to the member states, at their request, and exchange information and experiences regarding implementation of the Convention.


The following questionnaire has been prepared to support the Group’s work.  The information gathered through this questionnaire should contribute significantly to the exchange of information in this field, which the member states have already begun within the framework of the OAS.  It should also facilitate the formulation of new strategies to strengthen cooperation and identify persisting gaps in this field.

Thus, although the wording of the questionnaire is based verbatim on the language, provisions, and standards of the Convention, it is intended to collect information not only from countries that have signed and ratified the Convention but from all countries in the Hemisphere with a view to promoting and facilitating the fulfillment of its mandates.

Many of the obligations and measures referred to in the questionnaire were already established in domestic laws throughout the Hemisphere before the adoption of the Convention.  Others were adopted later, through processes not directly related to incorporation of the Convention’s provisions into domestic law.

The questionnaire presented below reflects the standards, provisions, and measures expressly set forth in the Convention, as well as the language used in the Convention.  Each of the sections begins by citing the text of the rule or provision to which it refers.

Chapter 1. Signature and ratification
/
1.
(a)
Has your country adopted or signed the Inter-American Convention Against Corruption?




Yes     X     (Skip to question 2)
No _____

(b) Indicate whether measures have been taken or are to be taken to promote signature of this Convention, and, if so, describe these measures.


Yes _____


No _____

(c)
Are there or have there been legal, constitutional, or other impediments in your country to signature of the Inter-American Convention Against Corruption?  If so, describe these impediments.

Yes _____


No _____

2.
(a) 
Has your country ratified the Inter-American Convention Against Corruption?




Yes __X__  (Skip to question 3)
No _____

(b)
Indicate whether measures have been taken or are to be taken to promote ratification of this Convention, and, if so, describe these measures  

Yes _____


No _____

(c)
Are there or have there been legal, constitutional or other impediments in your country to ratification of the Inter-American Convention Against Corruption?  If so, describe these impediments.
Yes _____


No _____

CHAPTER 2.  PREVENTIVE MEASURES

In Article III of the Convention, the States Parties agreed to consider the creation, maintenance, and strengthening within their institutional systems of 12 types of preventive measures.  The following questions refer to these measures.

Section 1.  Standards of conduct
I.
General Aspects
Article III.  Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: 

1. Standards of conduct for the correct, honorable, and proper fulfillment of public functions.  These standards shall be intended to prevent conflicts of interest and mandate the proper conservation and use of resources entrusted to government officials in the performance of their functions.  These standards shall also establish measures and systems requiring government officials to report to appropriate authorities acts of corruption in the performance of public functions.  Such measures should help preserve the public's confidence in the integrity of public servants and government processes. 

2. Mechanisms to enforce these standards of conduct. 

3.
Are there provisions in your national legislation designed to prevent conflicts of interest for government officials in performing their functions, and which ensure the proper conservation and use of resources entrusted to government officials in the performance of their functions?

Yes __X___

No _____ (Skip to question 4)
If yes, identify and briefly describe such provisions*, with particular reference to the following points:

· Mechanisms to enforce these provisions

· Measures and systems requiring government officials to report to appropriate authorities acts of corruption in the performance of public functions of which they are aware

· Sanctions provided for under domestic law for those who fail to meet this obligation

POLITICAL CONSTITUTION OF THE REPUBLIC

Art. 101:  The following may not run for posts awarded by popular election: …6.  Those who have concluded contracts with the state, such as natural persons or representatives or proxies of national or foreign legal entities if the contract has been concluded for the execution of public works, the provision of public utility services, or the exploitation of natural resources through concession, association, or any other type of contract.

Article 123:  Those who have an interest in, or represent third parties having an interest in, areas to be controlled or regulated may not serve as officials or members of the governing bodies of entities exercising state oversight and regulatory authority over such areas.  Government officials shall refrain from acting in cases where conflict exists between their interests and those of the institution or entity to which they are providing their services.

Penal Code:

Article 292:  Government officials and police officers who, having learned of the perpetration of a crime, do not immediately report it to a juez de instrucción [judge in charge of the preliminary stage of criminal proceedings] shall be punished by imprisonment for between 15 days and six months.

II.
Responsibilities and ethical rules for government personnel

Article III.  Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […] 

3.
Instruction to government personnel to ensure proper understanding of their responsibilities and the ethical rules governing their activities. 

4.
Is there an obligation under your domestic law or administrative practice to instruct government personnel to ensure proper understanding of their responsibilities and the ethical rules governing their activities?

Yes _____

No __X___ (Skip to question 5)

If yes, identify the legislation supporting such measures and systems* and briefly describe them, including the following points: 


-
Mechanisms for enforcing such measures and systems

· Main characteristics of the ethical codes intended to prevent administrative corruption.  Attach copies of such codes

Section 2.
Systems for DISCLOSING income 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]


4.  Systems for disclosing the income, assets and liabilities of persons who perform public functions in certain posts as specified by law and, where appropriate, for making such disclosures public. 

5.
Are there provisions under your national law requiring persons who perform public functions in certain posts as specified by law to disclose their income, assets, and liabilities?

Yes     X    

No _____ (Skip to question 6)

If yes, indicate the laws establishing such provisions*, and briefly describe the main characteristics of them, including the following points:

· The obligation to make these disclosures public

· Description of the sanctions for persons failing to meeting this obligation*

Political Constitution of the Republic:

Art. 122:  Government officials who may be freely appointed to and removed from their posts, those appointed for a fixed term, those who administer public resources or assets, and citizens elected by popular vote must submit, at the beginning of their terms, a sworn statement of assets and liabilities, and must authorize the inspection of their bank accounts if necessary.  Those who fail to do so shall be unable to assume their posts.  Law enforcement personnel shall also submit statements of assets and liabilities upon entering the force, before being promoted, and upon retirement.  Upon leaving their posts, they shall also submit sworn statements of assets and liabilities.  The Office of the Comptroller General shall examine the two statements and shall investigate cases where illicit enrichment is suspected.  Failure to submit such a statement upon cessation of duties shall be considered evidence of illicit enrichment.  Where there is evidence of the use of a straw man or straw party, the Office of the Comptroller may request similar statements from third parties associated with individuals who exercise or have exercised public functions.

Section 3.  Government hiring and the civil service system

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

5. Systems of government hiring and procurement of goods and services that assure the openness, equity and efficiency of such systems. 

6.
(a)
Are there provisions under your national law that assure openness, equity, and efficiency in government hiring?




Yes     X    

No _____ (Skip to question 7)

If yes, indicate such provisions under your national law*, and briefly describe them, including the following points:

-
Competitive selection based on merit as the procedure for entering the civil service

· Administrative career system

· Promotion and career development policy

· Sanctions applicable under national law for government officials who violate or disregard established procedures for government hiring

There are provisions in the Civil Service and Career Service Act.


(b)
Are there provisions under your national law for government procurement of goods and services that assure the openness, equity, and efficiency of such procurements?




Yes     X    

No _____

If yes, identify and briefly describe such provisions*, including the following points:


-
Principles underlying the government contracting procedures provided for in national law (e.g. efficiency, equality, open competition, equity, and openness). 

· How national law incorporates and applies the foregoing principles

· Main characteristics of public bidding as a procurement procedure

There are provisions in the Government Hiring Act.

Section 4.  Government revenue collection and control

Article III. Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

6.
Government revenue collection and control systems that deter corruption. 

7.
Are there under your national law government revenue collection and control systems that deter corruption?

Yes _X____

No _____ (skip to question 8)


If yes, indicate the legislation establishing them* and describe those systems, including government revenue collection and control mechanisms that deter corruption which are established by these provisions.

There are provisions in the Tax Code, the Internal Taxation System Act and its Regulations, the Internal Revenue Service Act, and the Organic Law of the Customs Service.

Section 5.  Favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7.
Laws that deny favorable tax treatment for any individual or corporation for  expenditures made in violation of the anticorruption laws of the States Parties 

8.
Describe the treatment under your national tax law in force of expenditures made by any individual or corporation in violation of the anticorruption laws of the States Parties, and identify such provisions*.  In particular, include the following points: 

· The need to report the aforesaid transactions

· Procedures or mechanisms facilitating the investigation of such expenditures

· Sanctions against persons failing to comply with these procedures

Section 6.  Protection for persons reporting acts of corruption 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

8.
Systems for protecting public servants and private citizens who, in good faith, report acts of corruption, including protection of their identities, in accordance with their Constitutions and the basic principles of their domestic legal systems. 

9.
Does your national law provide for systems for protecting public servants and private citizens who, in good faith, report acts of corruption?


Yes     X    

No _____ (skip to question 10)

If yes, identify such provisions* and describe such systems, including the following points:

-
Measures provided for under national law for the protection of those who report acts of corruption (for example, physical protection, measures against reprisals, dismissal, etc.)

· Constitutional provisions and fundamental legal principles to which these measures must conform

Art. 7.3 of the Civil Anti-Corruption Commission Act, in keeping with the last section of the Political Constitution of the Republic, authorizes the Civil Anti-Corruption Commission to provide legal protection, through the appropriate authorities, for the personal safety of persons collaborating with the Commission in establishing the facts of a case.

Section 7.  Oversight bodies

Article III. Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

9. Oversight bodies with a view to implementing modern mechanisms for preventing, detecting, punishing and eradicating corrupt acts. 

10. Describe the oversight bodies in your country with a view to implementing mechanisms for preventing, detecting, punishing, and eradicating corrupt acts, including the following points:


The Office of the Comptroller General, the Civil Anti-Corruption Commission, and the Office of the Attorney General.

-
Name and main characteristics of such bodies in terms of their technical autonomy

-
As regards the highest authorities of oversight bodies, indicate:

· Whether such authorities are appointed or elected

· Appointment procedure

· Name of authority electing or appointing the highest authorities

· Term of such appointment or election

Section 8. Bribery of domestic and foreign government officials

Article III. Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

10.
Deterrents to the bribery of domestic and foreign government officials, such as mechanisms to ensure that publicly held companies and other types of associations maintain books and records which, in reasonable detail, accurately reflect the acquisition and disposition of assets, and have sufficient internal accounting controls to enable their officers to detect corrupt acts. 

11. Describe mechanisms under your national law for preventing, deterring, and punishing the bribery of domestic and foreign government officials, and indicate such measures*.  Please include the following points:



-
Sanctions provided for under domestic law

-
Mechanisms to ensure that publicly held companies and other types of associations maintain books and records which, in reasonable detail, accurately reflect the acquisition and disposition of assets

-
Measures to ensure that publicly held companies and other types of associations maintain internal accounting controls to enable their officers to detect corrupt acts

-
Indicate whether publicly held companies and other types of associations may legally include the following in their internal accounting controls:


-
Accounts not entered in the books and records 

-
Expenditures or payments not entered in the books and records


-
Records of transactions that did not take place

-
Financial transactions recorded as made for purposes other than the those for which they were actually made


-
False documentation


-
Name of publicly held companies and associations obliged to maintain such books and records

· Other mechanisms that enable corrupt acts to be detected


Penal Code:


Art. 285:  Any government official or person in charge of a public service who accepts an offer or promise, or receives donations or gifts, to perform a function of his or her employment or office, even a proper act, that is unremunerated shall be punished by imprisonment for between six months and three years and a fine of 50 to 100 sucres, and shall be required to make restitution of twice the value of the gain obtained.  Those who have accepted offers or promises, or received donations or gifts, either to perform, in the exercise of their employment or office, a manifestly improper act or to refrain from performing a function they were required to perform shall be punished by imprisonment for between one and five years and a fine of 40 to 200 sucres, and shall be required to make restitution of three times the value of the gain obtained.


Transnational bribery is not defined as an offense.

Section 9.  Participation by civil society

Article III. Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

11. Mechanisms to encourage participation by civil society and nongovernmental organizations in efforts to prevent corruption. 

12.
Describe mechanisms under your national law to encourage participation by civil society and nongovernmental organizations in efforts to prevent corruption, and indicate the provisions establishing them*.


Art. 26.b. of the Regulations of the Civil Anti-Corruption Commission Act authorizes that institution to promote the participation and organization of citizens in the creation of a culture of law and honest conduct, particularly through the establishment of a citizen’s anti-corruption network.

Section 10.  Further preventive measures 

Article III. Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

12.
The study of further preventive measures that take into account the relationship between equitable compensation and probity in public service.

13.
Describe further preventive measures law to prevent corruption under your national law*, including those that take into account the relationship between equitable compensation and probity in public service?

The Civil Anti-Corruption Commission is expressly authorized to prevent corruption.  In particular, Art. 7.a of the Civil Anti-Corruption Commission Act authorizes the Commission to design a national prevention plan, which is to be submitted to the highest government authorities.

CHAPTER 3.  CATEGORIZATION AND PUNISHMENT OF ACTS OF CORRUPTION

The States Parties to the Convention undertake to apply this treaty to the acts of corruption described in Article VI.  This article provides a detailed description of conduct considered to constitute corrupt acts for the purposes of the Convention.

In Article VII of the Convention, the States that have not yet done so done so undertake to adopt the necessary legislative or other measures to establish the acts of corruption described in Article VI as criminal offenses under their domestic law. 

The following questions refer to the categorization and punishment under national law of the five forms of conduct described in Article VI.

Section 1. Article Vi, 1 (a)

Article VI.  Acts of Corruption 

1.
This Convention is applicable to the following acts of corruption:


a.
The solicitation or acceptance, directly or indirectly, by a government official or a person who performs public functions, of any article of monetary value, or other benefit, such as a gift, favor, promise or advantage for himself or for another person or entity, in exchange for any act or omission in the performance of his public functions;

I. Solicitation of articles of monetary value

QUESTIONS 14, 15, AND 16

Penal Code:


Art. 264:  Public employees or persons in charge of a public service who have committed extortion by ordering the receipt of, demanding, or receiving anything to which they knew they were not entitled in the form of fees, quotas, contributions, income, interest, wages, or bonuses shall be punished by for two months to four years.  If extortion has been committed with violence or the threat thereof, the punishment shall be two to six years’ imprisonment.  This penalty shall be applicable to the higher clergy, priests, or other ecclesiastics who demand from their followers, against the will of those followers, tithes, tribute in kind, parish dues, or any other obligations not authorized under civil law.  The infractions specified in this and the three preceding articles shall be punished, in addition, by a fine of one monthly minimum wage and the restitution of four times the value of the gain obtained.  These penalties shall also apply to the agents or legal descendants 
of public employees and of all individuals in charge of a public service, in accordance with the foregoing distinctions.


Art. 285:  Any government official or person in charge of a public service who accepts an offer or promise, or receives donations or gifts, to perform a function of his or her employment or office, even a proper act, that is unremunerated shall be punished by imprisonment for between six months and three years and a fine of 50 to 100 sucres, and shall be required to make restitution of twice the value of the gain obtained.  Those who have accepted offers or promises, or received donations or gifts, either to perform, in the exercise of their employment or office, a manifestly improper act or to refrain from performing a function they were required to perform shall be punished by imprisonment for between one and five years and a fine of 40 to 200 sucres, and shall be required to make restitution of three times the value of the gain obtained.


Art. 286:  Any government official or person in charge of a public service who, because of offers or promises accepted, or donations or gifts received, has performed, in the exercise of his or her employment or office, an improper act, or has failed to perform an act that is part of his or her duties, shall be punished by medium-term imprisonment of three to six years and a fine of 100 to 500 sucres, and shall be required to make restitution of three times the value of the gain obtained.


Article 287:  The responsible party shall be punished by long-term imprisonment of four to eight years and a fine of 100 to 1,000 sucres if he or she has accepted offers or promises, or received donations or gifts, to commit a crime in the discharge of his or her duties.

Art. 288:  Judges, arbitrators, mediators, or members of juries who allow themselves to be bribed or soborned shall be punished by long-term imprisonment of four to eight years and barred from the practice of law, if applicable.


Art. 290:  An individual who, through violence or the threat of violence, has compelled a government official, jury member, arbitrator, mediator, or person in charge of a public service to perform an act, even if proper, that is unremunerated, in the course of his employment or functions, or to refrain from performing an act that is part of his or her duties, or has soborned such a person, through promises, offers, donations, or gifts, for the same purpose, shall be punished in the same manner as government officials, members of juries, arbitrators, or mediators who have allowed themselves to be soborned.

14.
(a)
Does your national law categorize and punish as an offense the solicitation by a government official or any person exercising public functions of any article of monetary value in exchange for any act or omission in the performance of his public functions?



Yes     X    
No _____ (Skip to question 15)

If yes, please indicate such provisions under national law* and indicate the elements of such categorization, with particular reference to the following points:



-
The indirect solicitation, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions

-
The solicitation by a government official of any other benefit, such as a gift, favor, promise, or advantage


-
The solicitation by a government official of any other benefit for himself or for another person or entity


-
Criteria used under national law to distinguish between acceptable gifts, fees, or benefits, and those whose solicitation or acceptance may constitute an act of corruption

IV. Acceptance of articles of monetary value

14.
(b)
Does your national law categorize and punish as an offense the acceptance of articles of monetary value by a government official or person exercising public functions, in exchange for any act or omission in the performance of his public functions?  If applicable,


Yes __X___
No _____  (Skip to question 15)

If yes, please indicate such provisions under national law*, and indicate the elements of such a categorization, with particular reference to the following points:

-
The indirect acceptance, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions

-
The acceptance by a government official of any other benefit, such as a gift, favor, promise, or advantage

-
The acceptance by a government official of any other benefit for himself or for another person or entity

-
Criteria used under national law to distinguish between acceptable gifts, fees, or benefits, and those whose solicitation or acceptance may constitute an act of corruption

Section 2.  Article VI, 1 (b)

Article VI.  Acts of Corruption 

1. This Convention is applicable to the following acts of corruption:

b. The offering or granting, directly or indirectly, to a government official or a person who performs public functions, of any article of monetary value, or other benefit, such as a gift, favor, promise or advantage for himself or for another person or entity, in exchange for any act or omission in the performance of his public functions

15.
(a)
Does your national law categorize and punish as an offense the offering or granting to a government official or any person exercising public functions of any article of monetary value in exchange for any act or omission in the performance of his public functions?



Yes __X___
No _____ (Skip to question 17)

If yes, please indicate the provisions under your national law*, and indicate the elements of such categorization, with particular reference to the following points:

-
The indirect acceptance, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions

-
The acceptance by a government official of any other benefit, such as a gift, favor, promise, or advantage

-
The acceptance by a government official of any other benefit for himself or for another person or entity

Section 3. Article VI, 1 (c)

Article VI.  Acts of Corruption 

1. This Convention is applicable to the following acts of corruption:

c.  Any act or omission in the discharge of his duties by a government official or a person who performs public functions for the purpose of illicitly obtaining benefits for himself or for a third  party; 

16.
Does your national law categorize and punish as an offense acts or omissions in the discharge of his duties by a government official who performs public functions for the purpose of illicitly obtaining benefits for himself or for a third party?




Yes __X___
No _____ (Skip to question 17)

If yes, please indicate such provisions under national law*, and refer to the elements of such a definition, with particular reference to the following points:

-
Omissions by a government official or a person who performs public functions for the purpose of illicitly obtaining benefits?

-
Acts or omissions for the purpose of illicitly obtaining benefits for a third party?

Section 4.  Article VI, 1 (d)

Article VI.  Acts of Corruption 

1. This Convention is applicable to the following acts of corruption:

d. The fraudulent use or concealment of property derived from any of the acts referred to in this article.

17.
Does your national law categorize and punish the fraudulent use and concealment of property derived from any of the acts referred to in Article VI of the Convention?




Yes _____
No _____  (Skip to question 18)

If yes, please indicate such provisions under national law*, and indicate whether such categorization includes a definition of the term “property,” as defined in Article I of the Convention:  assets of any kind, whether movable or immovable, tangible or intangible, and any document or legal instrument demonstrating, purporting to demonstrate, or relating to ownership or other rights pertaining to such assets.

Section 4.  GENERAL POINTS CONCERNING Article VI

18. Indicate, in reference to each of the corrupt acts included in the Convention (subparagraphs (a), (b), (c), and (d) of Article VI, Article VIII, Article IX, and subparagraphs (a), (b), and (c) of Article XI), whether the categorization of each of these acts under your national law includes the following elements:

· Consistency of the definition of government official in the categorization of such conduct under national law with that used in Article I of the Convention

· Need for such acts of corruption to harm State property

· Possibility of denying favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws of the States Parties

· Sanctions provided for under national law

· Possibility of punishing those participating as a principal, coprincipal, instigator, accomplice, accessory after the fact, or in any other manner, in the commission or attempted commission of, or in any collaboration or conspiracy to commit any of these acts

In general, there is consistency, under Art. 121, second section, of the Political Constitution of the Republic.

There is no need for such acts to harm State property.

Chapter 4  TRANSNATIONAL BRIBERY

Article VIII of the Convention concerns transnational bribery and establishes the obligation of each State to prohibit and punish such conduct subject to its Constitution and the fundamental principles of its legal system.

The following questions refer to such criminal acts.

Article VIII.  Transnational Bribery 

Subject to its Constitution and the fundamental principles of its legal system, each State Party shall  prohibit and punish the offering or granting, directly or indirectly, by its nationals, persons having their habitual residence in its territory, and businesses domiciled there, to a government official of  another State, of any article of monetary value, or other benefit, such as a gift, favor, promise or  advantage, in connection with any economic or commercial transaction in exchange for any act or  omission in the performance of that official's public functions.[…]

19.
Does your national law categorize and punish the offering or granting of promises or advantages by its nationals to a government official of another State in exchange for any act or omission in the performance of that official’s public functions in connection with an economic or commercial transaction?

Yes _____
No     X     (Skip to question 20) 

If yes, indicate such legislation*, and briefly describe the main characteristics of such provisions, including the following points:

· Possibility of punishing the offering or granting of the object or benefit indirectly through intermediaries or third parties?

· Legal liability of legal entities

-
Possibility of punishing acts committed by subsidiaries, agencies, or other entities controlled by a parent company, irrespective of its domicile, and the description of such sanctions

-
Bribery of officials for purposes other than those related to economic or commercial transactions
-
Need for the act to be considered an offense under the laws of the government official’s State as well as the State of the offering person or corporation

Chapter 5.  Illicit Enrichment

Article IX of the Convention includes and defines the concept of illicit enrichment.  The States Parties that have not yet done so have undertaken to establish this offense in their national law, subject to their Constitutions and the fundamental principles of their legal systems.

Article IX.  Illicit Enrichment 

Subject to its Constitution and the fundamental principles of its legal system, each State Party that has not yet done so shall take the necessary measures to establish under its laws as an offense a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions. 

Among those States Parties that have established illicit enrichment as an offense, such offense shall be considered an act of corruption for the purposes of this Convention. 

Any State Party that has not established illicit enrichment as an offense shall, insofar as its laws permit, provide assistance and cooperation with respect to this offense as provided in this Convention. 

20.
Does your national law categorize and punish as an offense a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions?

Yes __X___    No _____ (Skip to question 21)

If yes, identify such provisions under national law*, and briefly describe the main characteristics of such provisions, including the following points:

-
Possibility of illicit enrichment occurring in the assets of intermediaries
· Possibility of punishment of officials selected or appointed to a public office who have enriched themselves illicitly before taking office

Penal Code:

Art. 296-A.  Illicit enrichment is an unjustified increase in the assets of an individual, produced through or as a result of the exercise of public office or employment and generated through unlawful acts, and which does not, therefore, result from lawfully received income.

Chapter 6.  Progressive development

Article XI establishes the obligation of States to consider establishing four forms of conduct as offenses under their laws.  The following questions refer to these four forms of conduct.

Section 1.
Article XI, 1 (a)

Article XI.  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the attainment of the purposes of this Convention, the States Parties view as desirable, and undertake to consider, establishing as offenses under their laws the following acts: 

a. The improper use by a government official or a person who performs public functions, for his own benefit or that of a third party, of any kind of classified or confidential information which that official or person who performs public functions has obtained because of, or in the performance of,  his functions; […]

21. Does your national law categorize and punish as an offense the improper use by a government official or a person who performs public functions, for his own benefit or that of a third party, of any kind of classified or confidential information which the official or person has obtained because of, or in the performance of, his functions?




Yes     X    
No _____ (Skip to question 22)

If yes, indicate such legislation*, and briefly describe the main characteristics thereof, in particular, the possibility that the categorization of improper use of such information does not apply when it is for the benefit of a third party.

Art. 257-B.  Persons indicated in the preceding article who have benefited economically or have allowed third parties to benefit economically from the use of studies, projects, reports, resolutions, and other documents classified as secret, confidential, or of restricted circulation and of which they are, or have been, aware or which are, or have been, in their custody, because of, or in connection with, the position they hold, or have held, shall be punished with the same penalties indicated in the preceding article.

Section 2.  Article XI, 1 (b)

Article XI  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the attainment of the purposes of this Convention, the States Parties view as desirable, and undertake to consider, establishing as offenses under their laws the following acts:[…] 

b
The improper use by a government official or a person who performs public functions, for his own benefit or that of a third party, of any kind of property belonging to the State or to any firm or institution in which the State has a proprietary interest, to which that official or person who performs public functions has access because of, or in the performance of, his functions … 

22.
Does your national law categorize and punish as an offense the improper use by a government official or any person exercising public functions, for his own benefit, of any kind of property belonging to the State or to any firm or institution in which the State has a proprietary interest, to which he has access because of, or in the performance of, his functions? 

Yes     X        No _____  (Skip to question 23)

If yes, identify such legislation* and briefly describe the main characteristics thereof, including the following points:

· The possibility that the categorization of improper use under this provision shall not apply:

· -
when done for the benefit of a third party
· when the use refers to:
· State property 

· property of enterprises or institutions in which the State has a proprietary interest

· property of enterprises and companies related to government activities that are subject to private law

-
Consistency of the definition of the term property used in your national law with that used in Article I of the Convention:  assets of any kind, whether movable or immovable, tangible or intangible, and any document or legal instrument demonstrating, purporting to demonstrate, or relating to  ownership or other rights pertaining to such assets.  


Penal Code:

Art. 257:  Government officials and heads of government institutions who have misused public or private monies, negotiable instruments representing such monies, objects of value, securities, documents, or movable property in their custody or available to them by virtue of or because of their employment or office, whether such misuse amounts to embezzlement, misappropriation, arbitrary disposal, or any other similar offense, shall be punished by long-term ordinary imprisonment
 of four to eight years.  The penalty shall be eight to 12 years if the offense involves funds intended for national defense.  Misappropriation is understood as the application of funds to purposes other than those envisaged in the corresponding budget, when this act also involves misuse for personal gain or for the benefit of third parties, for purposes other than those of the public service.  This provision includes public employees managing funds of the Ecuadorian Social Security Institute and of state and private banks.  It also includes public employees assigned to the Office of the Comptroller General and the Office of the Superintendent of Banks who have been involved in control activities, audits, or special prior inspections, if the reports issued involve complicity in or concealment of the crime under investigation.  Those convicted shall, in addition, be permanently barred from all public office or employment.  To that end, as soon the conviction is final, the lower court judge shall report such judgment to the National Personnel Directorate and to the authority that hired the employee.  If the employee in question is a bank official, the lower court judge shall also so notify the Office of the Superintendent of Banks.  The National Director of Personnel shall refrain from registering appointments or contracts awarded to persons so barred, for which purposes the National Personnel Directorate shall maintain a register containing the names thereof.  The right of the state to bring criminal action shall expire after twice the period of time stipulated in Article 101.  Public employees assigned to the Directorate General of Revenue and customs officials who have been involved in assessing taxes and customs duties shall be punished by the same penalties.  The provisions of this article also apply to government officials, administrators, executives, or employees of institutions of the Ecuadorian private financial system and to members or voting members of the boards of directors or administrative councils
 of such entities who have contributed to the commission of these crimes.

Art. 257-A.  Persons elected by popular vote, representatives or delegates of the President of Ecuador, and other national or municipal government officials assigned to autonomous or semiautonomous government institutions, government officials, government employees, or civil servants who, in any way, for their own benefit or that of third parties, when this involves profit or an increase in wealth, use workers paid by the state or by public-sector institutions or public-sector property, shall be punished by one to five years’ imprisonment and a fine of 10,000 to 50,000 sucres.

Section 3.  Article XI, 1 (c)

Article XI.  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the attainment of the purposes of this Convention, the States Parties view as desirable, and undertake  to consider, establishing as offenses under their laws the following acts:[…] 

c.
Any act or omission by any person who, personally or through a third party, or acting as an  intermediary, seeks to obtain a decision from a public authority whereby he illicitly obtains for himself or for another person any benefit or gain, whether or not such act or omission harms State property;  

23.
Does your national law categorize and punish as an offense any act or omission by any person who seeks to obtain a decision from a public authority whereby he illicitly obtains any benefit or gain?



Yes _____    No     X      (Skip to question 24)

If yes, identify the legislation categorizing this act or omission* and briefly describe the main characteristics of such provisions, including whether they apply to acts or omissions obtaining a benefit or gain for a third party.

Section 4.  Article XI, 1 (d)

Article XI.  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the  attainment of the purposes of this Convention, the States Parties view as desirable, and undertake to consider, establishing as offenses under their laws the following acts:[…] 

d..
The diversion by a government official, for purposes unrelated to those for which they were intended, for his own benefit or that of a third party, of any movable or immovable property,  monies or securities belonging to the State, to an independent agency, or to an individual, that such official has received by virtue of his position for purposes of administration, custody or for other  reasons. 

24. Does your national law categorize and punish as an offense the diversion by a government official, for purposes unrelated to those for which they were intended, for his own benefit or that of a third party, of any movable or immovable property, monies or securities belonging to the State, to an independent agency, or to an individual, that such official has received by virtue of his position for purposes of administration, custody, or for other reasons?




Yes _____
No __X___ (Skip to question 25)

If yes, indicate the legislation categorizing such conduct* and include a brief description of such legislation.

CHAPTER 7.  JUDICIAL COOPERATION

As provided in Article II of the Convention, one of the fundamental purposes of this instrument is to promote, facilitate, and regulate cooperation between the States Parties to ensure the effectiveness of measures and actions to prevent, detect, punish, and eradicate corruption in the performance of public functions and the acts of corruption specifically related to that performance.  

The questions in this section refer to various aspects of juridical and judicial cooperation to which the States have committed themselves in this Convention.

SECTION 1:  Jurisdiction

Article IV of the Convention is applicable provided that the alleged act of corruption has been committed or has effects in a State Party.

Article V establishes four different criteria to be used by the States to establish jurisdiction over offenses they have established in accordance with the Convention.  The questions below refer to these criteria.  The following questions refer to these criteria.

Article V.  Jurisdiction 

1. Each State Party shall adopt such measures as may be necessary to establish its jurisdiction over the offenses it has established in accordance with this Convention when the offense in question is committed in its territory. 

2. Each State Party may adopt such measures as may be necessary to establish its jurisdiction over the offenses it has established in accordance with this Convention when the offense is committed by  one of its nationals or by a person who habitually resides in its territory. 

3. Each State Party shall adopt such measures as may be necessary to establish its jurisdiction over the offenses it has established in accordance with this Convention when the alleged criminal is present in its territory and it does not extradite such person to another country on the ground of the  nationality of the alleged criminal. 

4. This Convention does not preclude the application of any other rule of criminal jurisdiction established by a State Party under its domestic law.

25. Briefly describe the provisions*, principles and criteria established in your national legal system to establish jurisdiction over the offenses established in accordance with the Convention.  Please refer to the following points:

· Procedures established in your national legislation to facilitate judicial assistance requested by another State Party to the Convention to investigate or prosecute the corrupt acts described therein.

-
The possibility of establishing jurisdiction over such offenses in the following cases:

-
When the offense is committed in its territory

-
When the offense is committed by a national of the country.

-
When the offense is committed by a person who habitually resides in the territory of the country

-
When the alleged criminal is present in the country’s territory and it does not extradite such person to another country on the ground of the nationality of the alleged criminal

-
When the alleged act of corruption has been committed or has produced effects in a State Party

Political Constitution

Art. 121:  Provisions governing the establishment of administrative, civil, and criminal responsibility for the management and administration of public funds, property, or resources shall apply to high officials, officers, and employees of state agencies and institutions.  High officials elected by popular vote, delegates or representatives on the governing councils 
of government institutions, and public officials and employees in general, shall be punished by the same penalties established for the crimes of embezzlement
, bribery, extortion, and illicit enrichment. The right to bring criminal action and the corresponding penalties shall not expire, and, in such cases, proceedings shall be initiated and shall continue even in the absence of the accused.  These provisions shall also apply to individuals participating in such crimes, even if not in the aforementioned capacities.  Such individuals shall be punished in accordance with the degree of their responsibility.

SECTION 2:  EXTRADITION

Article XIII of the Convention applies to various situations that could lead to extradition in respect of acts established as offenses by the States Parties in accordance with the Convention.

The question in this section refers to the obligation to include such offenses as extraditable offenses in every extradition treaty to be concluded between or among them.

Article XIII.  Extradition 

1. This article shall apply to the offenses established by the States Parties in accordance with this  Convention. 

2.
Each of the offenses to which this article applies shall be deemed to be included as an extraditable offense in any extradition treaty existing between or among the States Parties.  The States Parties undertake to include such offenses as extraditable offenses in every extradition treaty to be concluded between or among them.
26.  Has your country concluded extradition treaties with States Parties to the Convention after its entry into force?



Yes _____
No _____  (Skip to question 27)

If yes, list these treaties, their dates, and the States Parties thereto.  Also indicate whether such treaties have explicitly included the offenses established as extraditable offenses under the Convention.

SECTION 3:  Bank secrecy

The following question refers to the provisions of Article XVI of the Convention concerning bank secrecy.

Article XVI.  Bank Secrecy 

1. The Requested State shall not invoke bank secrecy as a basis for refusal to provide the assistance sought by the Requesting State.  The Requested State shall apply this article in accordance with its domestic law, its procedural provisions, or bilateral or multilateral agreements with the Requesting State. 

2. The Requesting State shall be obligated not to use any information received that is protected by bank secrecy for any purpose other than the proceeding for which that information was requested, unless authorized by the Requested State. 

27.
Are there provisions under your domestic law protecting bank secrecy?


Yes     X    
No _____  (Skip to question 28)

If yes, briefly describe the main characteristics of those provisions and list the legislation establishing them*.  Also indicate whether your national legal system allows an exception to bank secrecy in cases of assistance provided by a State Party to the Convention in accordance with this treaty.

Banks and Financial Institutions Act:

Art. 90:  The following are exempted from the prohibitions included in this Chapter:  (a) reports and evidence requested by judges and by the Office of the Attorney General from the Office of the Superintendent of Banks and from private financial institutions in cases under consideration by the former.  Such information may be requested from the Office of the Superintendent of Banks only when the case file contains no statement from the financial institution or institutions involved in the case under investigation; (b) names of holders of accounts closed because of checks drawn against insufficient funds; (c) reports requested by the Monetary Board, the Central Bank of Ecuador, the Office of the Superintendent of Companies, and the tax administration, within their areas of competence, which shall be processed through the Office of the Superintendent of Banks; (d) reports requested from the Office of the Superintendent of Banks by governments or the competent authorities of countries with which Ecuador has concluded legitimate agreements to fight crime, according to the terms of such agreements; (e) financial information constituting an exchange with bank and financial oversight authorities of other countries, provided that legitimate agreements exist; (f) information that the Office of the Superintendent of Banks must provide to the public concerning the assets and financial situation of financial institutions; and (g) when this information is requested from financial institutions, under the oversight of the Office of the Superintendent of Banks, by the Executive Secretary of the National Drug Control Council (CONSEP), within his area of competence.  When a financial institution is undergoing restructuring, reorganization, or liquidation, the reports stipulated in Article 89 shall be made public.

SECTION 4:  Measures regarding property
The questions in this section refer to one of the areas of assistance that the States have undertaken to provide under the Convention.  

Article XV specifically addresses matters related to the assistance to be provided by the States in the identification, tracing, freezing, seizure, and forfeiture of property or proceeds obtained, derived from, or used in the commission of offenses established in accordance with this Convention.

Article XV.  Measures Regarding Property 

1. In accordance with their applicable domestic laws and relevant treaties or other agreements that may be in force between or among them, the States Parties shall provide each other the broadest possible measure of assistance in the identification, tracing, freezing, seizure and forfeiture of  property or proceeds obtained, derived from or used in the commission of offenses established in  accordance with this Convention. 

2. A State Party that enforces its own or another State Party's forfeiture judgment against property or proceeds described in paragraph 1 of this article shall dispose of the property or proceeds in accordance with its laws.  To the extent permitted by a State Party's laws and upon such terms as it deems appropriate, it may transfer all or part of such property or proceeds to another State Party that assisted in the underlying investigation or proceedings.  

28.
Has your government received requests for assistance in the identification, tracing, freezing, seizure, and forfeiture of property or proceeds obtained, derived from, or used in the commission of offenses established in accordance with this Convention.



Yes _____
No _____  (Skip to question 29)

If yes, indicate and explain:

-
Whether the jurisdictional or administrative bodies of your country have disposed of the property or proceeds identified, traced, frozen, seized, or forfeited in accordance with its own laws or its own forfeiture rulings or those of another State Party


-
Whether such property or proceeds have been transferred to another State Party that assisted in the underlying investigation or proceedings?

SECTION 5:  Central authorities 


As in the case of other inter-American treaties, the Convention has provided for the designation of central authorities.  The central authorities are responsible for making and receiving the requests for assistance and cooperation referred to in the Convention.


The purpose of the following question is to identify the authorities that have been designated by the governments for this purpose.

Article XVIII.  Central Authorities 

1. For the purposes of international assistance and cooperation provided under this Convention, each State Party may designate a central authority or may rely upon such central authorities as are provided for in any relevant treaties or other agreements. 

2. The central authorities shall be responsible for making and receiving the requests for assistance and cooperation referred to in this Convention.[…]  

29.
Has your country designated the central authority for purposes of channeling the international assistance and cooperation provided for in the Convention?




Yes _____
No _____  (Skip to question 30)

If yes, indicate the name of this central authority and the official responsible who may be contacted for the purposes mentioned in question 29, his position, and his telephone and fax numbers and electronic mail address.

CHAPTER 9.  ADDITIONAL INFORMATION

SECTION 1:  legislation and programs to fight corruption
30.
If your national law does not cover any of the provisions or measures mentioned throughout this questionnaire, indicate whether any legislation to correct this situation has been proposed or is in the process of being approved.




Yes     X    
No _____  (Skip to question 31

Indicate the name and date of this legislation and its status in the consideration and approval process.

Public Bidding Act

Organic Law on Government Control, Oversight, and Auditing

31.
Has your country adopted a comprehensive program to fight corruption?




Yes     X    
No _____



If yes, indicate the name of such program(s).


The National Anti-Corruption Plan.

If no, indicate whether a program of this nature is in the process of approval, the name of such program, and its status in the consideration and approval process.
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