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INTRODUCTION

At the Miami Summit, hemispheric initiatives were launched that have placed the Americas at the vanguard in the fight against corruption.

Hemispheric action to combat corruption has gone beyond the adoption of the first international treaty on the matter.  The Convention itself treats the fight against corruption as a permanent process and effort.

Recognizing the importance of that process, the countries have, in various fora and through resolutions adopted at the highest level, reconfirmed the consensus that the OAS’s commitment to fight corruption is not limited to the Convention–quite the contrary: throughout the process of analyzing and discussing this issue, a comprehensive strategy has been taking shape.


The Convention has nonetheless provided, and will continue to provide, the main guidance for activities and strategies being adopted within the OAS, as expressed in Summit mandates and General Assembly resolutions such as the Inter-American Program for Cooperation in the Fight Against Corruption 
and the Recommendations of the Symposium on Enhancing Probity in the Hemisphere.

One of the points emphasized throughout this process has been the need to develop a strategy for ensuring prompt ratification of the Convention as well as its promulgation in the domestic law of states.  This is reflected in the documents issued by the Santiago Summit, the decisive support that the Heads of State and Government of the Americas have given to the Inter-American Program for Cooperation in the Fight Against Corruption
, and resolutions of the General Assembly.

The mandates and resolutions adopted in this regard also recognize the importance of exchanging information and strengthening domestic mechanisms for enforcing laws on corruption.

The Inter-American Program for Cooperation in the Fight Against Corruption, which consists mainly of measures the countries have undertaken to implement in the juridical field, emphasizes the importance of adopting a strategy for ratification of the Convention and the need, inter alia, to: conduct comparative studies of legal provisions in the member countries; analyze specific issues, such as illicit enrichment and transnational bribery; and identify steps that could be taken to formulate model legislation.

In addition to these mandates, resolution AG/RES. 1649 (XXIV-O/99), approved by the General Assembly at its last session, directs the Permanent Council to resume
 the work of the Working Group on Probity and Public Ethics
.

This group has been assigned to follow up on the Inter-American Program for Cooperation in the Fight Against Corruption and to consider specific measures to encourage the ratification and implementation of the Convention, strengthen cooperation, provide technical assistance to the member states, at their request, and exchange information and experiences regarding implementation of the Convention.


The following questionnaire has been prepared to support the Group’s work.  The information gathered through this questionnaire should contribute significantly to the exchange of information in this field, which the member states have already begun within the framework of the OAS.  It should also facilitate the formulation of new strategies to strengthen cooperation and identify persisting gaps in this field.

Thus, although the wording of the questionnaire is based verbatim on the language and provisions of the Convention, it is intended to collect information not only from countries that have signed and ratified the Convention but from all countries in the hemisphere with a view to promoting and facilitating the fulfillment of its mandates.

Many of the obligations and measures referred to in the questionnaire were already established in national laws throughout the hemisphere before the adoption of the Convention.  Others have been adopted later, through processes not directly related to incorporation of the Convention’s provisions into national law.

The questionnaire presented below reflects the standards, provisions, and measures explicitly provided for in the Convention, as well as the language used in the Convention.  Each of the sections begins by citing the text of the rule or provision concerned.

Chapter 1. Signature and ratification
/
1.
(a)
Has your country adopted or signed the Inter-American Convention Against Corruption?




Yes      X     
(skip to question 2)
No _____

(b) Indicate whether measures have been taken or are to be taken to promote signature of this Convention.


Yes _____


No _____

(c)
Describe these measures.

(d)
Are there legal, constitutional, or other impediments in your country to signature of  the Inter-American Convention Against Corruption? 

Yes _____


No _____

(e)
If the response above is affirmative, describe such impediments.

(f)
What are the main obstacles or problems that have been encountered in obtaining signature of this Convention?

2.
(a) 
Has your country ratified the Inter-American Convention Against Corruption?




Yes    X     
(skip to question 3)

No _____

(b)
Indicate whether measures have been taken or are to be taken to promote ratification of this Convention?  

Yes _____


No _____

Describe these measures.

(c)
Are there legal, constitutional or other impediments in your country to ratification of the Inter-American Convention Against Corruption? 
Yes _____


No _____


If so, describe such impediments.

(d)
What are the main obstacles or problems that have been encountered in seeking the ratification of this Convention:

CHAPTER 2. PREVENTIVE MEASURES

In Article III of the Convention, the States Parties agreed to consider the creation, maintenance, and strengthening within their institutional systems of 12 types of preventive measures.  The following questions refer to these measures.

Section 1. Standards of conduct

I.
General Aspects
Article III. Preventive Measures

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: 

1. Standards of conduct for the correct, honorable, and proper fulfillment of public functions.  These standards shall be intended to prevent conflicts of interest and mandate the proper conservation and use of resources entrusted to government officials in the performance of their functions.  These standards shall also establish measures and systems requiring government officials to report to appropriate authorities acts of corruption in the performance of public functions.  Such measures should help preserve the public's confidence in the integrity of public servants and  government processes. 

2. Mechanisms to enforce these standards of conduct
. 

3.
(a)
Are there provisions in national law designed to prevent conflicts of interest for government officials in performing their functions?

Yes   X   

No _____ (Skip to question 4)
(b) List such provisions, indicating the source, the article number, and the date of entry into force.



See Annex, p. 4 (page 41).

(c) List and briefly describe the mechanisms used to enforce these provisions.




See Annex, p. 4 (page 41).

4.
(a)
Are there provisions in your national legislation that ensure the protection and proper use of resources assigned to government officials for the performance of their functions?

Yes    X   
No _____ (Skip to question 5) 
(b)
Provide the name of such legislation, indicating the source, article number, and date of entry into force.



See Annex p.5 (page 45)

(c)
List and describe the mechanisms used under national law to enforce these provisions.

5.
(a)
Are there measures and systems in your national legislation requiring government officials to report to appropriate authorities acts of corruption in the performance of public functions? 

Yes    X   
No _____ (Skip to question 6)
(b)
Describe such measures and systems, the laws establishing them, and the dates of their entry into force.

(c) Describe the sanctions provided for under domestic law for those who fail to meet this obligation.  List such provisions, indicating the source, article number, and date of entry into force.

See Annex, p. 5 (page 45)
II.
Responsibilities and ethical rules for government personnel

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […] 

3.
Instruction to government personnel to ensure proper understanding of their responsibilities and the ethical rules governing their activities. 

6.
(a)
Is there an obligation under domestic law or administrative practice to instruct government personnel to ensure proper understanding of their responsibilities and the ethical rules governing their activities?

Yes    X   

No _____ (Skip to question 7)
(b)
Describe these measures and systems, the laws establishing them, and the date of their entry into force.



See Annex, p. 5 (page 48)

(c)
List and describe the mechanisms for enforcing these provisions. 





See Annex, p. 5 (page 48)

7.
(a)
Are there ethical codes under national legislation intended to prevent administrative corruption?

Yes _____

No    X    (skip to question 8)

(b)
Provide the names of such codes and the date of their entry into force.

(c)
Indicate whether such codes of conduct address the following:




(i)
Responsibilities and duties of the government official.

Yes _____

No _____




(ii)
Disciplinary provisions and system of punishment.





Yes _____

No _____

(iii)
Review of procedures to ensure the relevance and effectiveness of the system.

Yes _____

No _____

(iv)
Mechanisms to ensure the dissemination of information on these provisions.


Yes _____

No _____

Section 2.
Systems for DISCLOSING income 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]


4. Systems for disclosing the income, assets and liabilities of persons who perform public functions in certain posts as specified by law and, where appropriate, for making such disclosures public. 

8.
(a)
Are there provisions under your national law requiring persons who perform public functions in certain posts as specified by law to disclose their income, assets, and liabilities?

Yes _____

No    X    (skip to question 9)


(b)
Does your national law address the question of making such disclosures public?




Yes _____

No _____

(c)
List the laws establishing this obligation, indicating the source, article number, and date of entry into force.
(d)
Indicate the posts or rank of officials subject to this obligation.

(e)
Are there sanctions under your national law for persons failing to meet this obligation?


Yes _____

No _____

(f)
If the answer to the previous question is affirmative, list the sanctions established under domestic law for persons failing to meet this obligation. List the provisions establishing
such sanctions, indicating the source, article number, and date of entry into force.

Section 3.  Government hiring 
and the civil service system

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

5. Systems of government hiring and procurement of goods and services that assure the openness, equity and efficiency of such systems
. 

9.
(a)
Are there provisions under national law for government hiring that assure openness, equity, and efficiency in government hiring?




Yes    X   

No _____ (skip to question 10)

(b)
Indicate whether such laws provide for competitive selection based on merit as the main procedure for government hiring.




Yes    X   

No _____

(c)
Indicate whether national laws provide for a structured administrative career system and a clear policy on promotions and career development.




Yes    X   

No _____

(d) 
Are there sanctions applicable under national law for government officials who violate or disregard established procedures in government hiring?


Yes    X   

No _____
See Annex, p. 7 (page 49).

10.
(a)
Are there provisions under national law for government procurement of goods and services that assure the openness, equity, and efficiency of such procurements?



Yes    X   

No _____

11.
(a)
Indicate the principle underlying the government contracting procedures provided for in national law (e.g. efficiency, equality, open competition, equity, and openness). 




See Annex, p. 7 (page 49).

(b) 
Is public bidding required as a general procurement procedure?

Yes    X   

No _____

Section 4.  Government revenue collection and control 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

6.
Government revenue collection and control systems that deter corruption. 

12.
(a)
Are effective government revenue collection systems that deter corruption defined and described in national law?

Yes   X   

No _____ (skip to question 13)

(b)
Describe such systems and indicate the legislation establishing them.


See Annex p.8 (page 50)

13.
(a)
Are government revenue control systems that deter corruption defined and described in your national law?

Yes    X   

No _____ (skip to question 14)

(b)
If the response above is affirmative, describe such systems and indicate the legislation establishing them.





See Annex p.8 (page 50).

Section 5.  Favorable tax treatment 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7.
Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

14.
(a)
Are there provisions under national law that deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws of the States Parties to the Convention?

Yes _____

No    X    (skip to question 15)

(b)
Are there procedures or mechanisms under national law facilitating the investigation of such expenditures?  Describe such measures and indicate the legislation establishing them.

(c)
Do national laws establish sanctions against persons failing to comply with these procedures?

Section 6.  Protection for persons reporting acts of corruption 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

8.
Systems for protecting public servants and private citizens who, in good faith, report acts of corruption, including protection of their identities, in accordance with their Constitutions and the  basic principles of their domestic legal systems. 

15.
(a)
Does your national law provide for systems for protecting public servants and private citizens who report acts of corruption in accordance with their Constitutions and the  basic principles of their domestic legal systems?


Yes _____

No    X    (skip to question 16)

(b)
What measures are provided for under national law for the protection of those who report acts of corruption (for example, physical protection, against reprisals, dismissal, etc).  Identify the provisions establishing these measures, indicating the source, article number, and date of entry into force.
Section 7.  Oversight bodies

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

9. Oversight bodies with a view to implementing modern mechanisms for preventing, detecting, punishing and eradicating corrupt acts

. 

16.
(a)
Are there oversight bodies 
in your country to implement mechanisms for preventing, detecting, punishing, and eradicating corrupt acts?




Yes    X   

No _____ (Skip to question 17)

(b)
Indicate the name and main characteristics of such bodies in terms of their technical autonomy.



See Annex, p. 9 (page 51).

(c)
Indicate whether the highest authorities of oversight bodies are appointed (and by what authority) or elected, and the term of such appointment or election.





See Annex, p. 9 (page 53).

Section 8. Bribery of domestic and foreign government officials

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

10.
Deterrents to the bribery of domestic and foreign government officials, such as mechanisms to ensure that publicly held companies and other types of associations maintain books and records which, in reasonable detail, accurately reflect the acquisition and disposition of assets, and have sufficient internal accounting controls to enable their officers to detect corrupt acts
. 

17.(a)
Are there measures under national law to prevent, deter, and punish the bribery of national government officials?




Yes    X   
No _____ (Skip to question 18)

(b)
Indicate the source of such provisions and the date on which they entered into force.


See Annex, p. 9 (page 53).

(c)
Indicate whether the above measures include mechanisms to ensure that publicly held companies and other types of associations maintain books and records which, in reasonable detail, accurately reflect the acquisition and disposition of assets.


Yes _____ 
No   X    
(d)
Do these measures include the obligation for publicly held companies and other types of associations to maintain sufficient internal accounting controls to enable their personnel to detect corrupt acts?



Yes _____   No    X    
(e)
Indicate the source of these provisions and the date on which they entered into force.

(f)
Describe other measures under national law that deter the bribery of national government officials and indicate their source and the date on which they entered into force.

18.
(a)
Are there measures under national law prohibiting and punishing the bribery by nationals of the country of foreign government officials?




Yes _____    No   X    (Skip to question 19)


(b)
Describe such measures.

Section 9.  Participation by civil society

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

11. Mechanisms to encourage participation by civil society and nongovernmental organizations in efforts to prevent corruption. 

19.
(a)
Are there mechanisms under national law to encourage participation by civil society and nongovernmental organizations in efforts to prevent corruption?




Yes _____    No    X    (Skip to question 20)

Describe such mechanism and identify the provisions establishing them, indicating the source, article number, and date of entry into force.
Section10.  Further preventive measures 

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

12.
The study of further preventive measures that take into account the relationship between equitable compensation and probity in public service
.

20.
(a)
Are there further measures under national law to prevent corruption that take into account the relationship between equitable compensation and probity in public service?




Yes    X   

No _____ (Skip to question 21)




Describe such measures.
See Annex, p. 11 (page 54).

CHAPTER 3.  CATEGORIZATION AND PUNISHMENT OF ACTS OF CORRUPTION

The States Parties to the Convention undertake to apply this treaty to the acts of corruption described in Article VI.  This article provides a detailed description of conduct considered to constitute corrupt acts for the purposes of the Convention.

In Article VII of the Convention, the States that have not yet done so done so undertake to adopt the necessary legislative or other measures to establish the acts of corruption  described in Article VI as criminal offenses under their domestic law
. 

The following questions refer to the categorization and punishment under national law of the five forms of conduct described in Article VI.

Section 1. Article Vi, 1 (a)

Article VI  Acts of Corruption 

1.
This Convention is applicable to the following acts of corruption:


a.
The solicitation or acceptance, directly or indirectly, by a government official or a person who performs public functions, of any article of monetary value, or other benefit, such as a gift, favor, promise or advantage for himself or for another person or entity, in exchange for any act or omission in the performance of his public functions;

I. Solicitation of articles of monetary value


A.
General Aspects








Request or demand by

21.
(a)
Does national law define and punish the enrichment of a government official 









for



or any person exercising public functions by means of any article of monetary value in exchange for any act or omission in the performance of his public functions?



Yes    X   
No _____ (Skip to question 22)





Art. 248, Penal Code, Annex p.12 (page 55)



(b)
Does national categorization of such conduct cover the following aspects:  



(i)
The indirect solicitation, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions.





Yes    X   
No _____


(ii)
The solicitation by a government official of any other benefit, such as a gift, favor, promise, or advantage.





Yes    X   
No _____



(iii)
The solicitation by a government official of any other benefit for himself or for another person or entity.





Yes    X   
No _____

(c)
Is there a distinction under national law between acceptable gifts, fees, or benefits, and those whose solicitation or acceptance may constitute an act of corruption?

Yes    X   

No____ (Skip to question f)

(d)
Indicate the criteria used in distinguishing between acceptable gifts, fees, or benefits, and those whose solicitation or acceptance constitute an act of corruption.

a. Official and protocolary gifts

b. Gifts given as customarily acceptable expressions of courtesy and good manners


B.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Public official", "government official", or "public servant" means any official or employee of the  State or its agencies, including those who have been selected, appointed, or elected to perform  activities or functions in the name of the State or in the service of the State, at any level of its  hierarchy.


(e)
Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?




Yes    X   
No _____



C.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein harm State  property.


(f)
Is it necessary under current law for such conduct to harm State property?




Yes _____
No    X    


D.
Participation OR COLLABORATION in acts of corruption AND SANCTIONS

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]


e.
Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article
.
(g)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?

 


Yes    X   
No _____

(h)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.




See Annex, p. 12 (page 55).


(i)
The punishments established.


(ii)
Attenuating circumstances under national law.


(iii)
Aggravating circumstances under national law.

E.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7.
Laws that deny favorable tax treatment for any individual or corporation 
for expenditures made  in violation of the anticorruption laws of the States Parties 

(a)
Does national law deny favorable tax treatment for individuals or corporations for expenditures made in violation of the anticorruption laws?

Yes _____
No    X    
II. Acceptance of articles of monetary value

A.
General Aspects

(g)
Does national law address and punish the acceptance of articles of monetary value by a government official or person exercising public functions, in exchange for any act or omission in the performance of his public functions?


Yes    X   
No _____

(h)
If the answer above is affirmative, indicate whether the treatment of such conduct addresses the following aspects?

(i)
The indirect acceptance, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions.





Yes    X   
No _____

(ii)
The acceptance by a government official of any other benefit, such as a gift, favor, promise, or advantage.


Yes    X   
No _____

(iii)
The acceptance by a government official of any other benefit for himself or for another person or entity.




Yes    X   
No _____

B.
Definitions.  Government official

(i)
Is the definition of government official in the treatment of such conduct under national law consistent with that used in Article I of the Convention?





Yes    X   
No _____  



C.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption  described therein harm State  property.

(j)
Is it necessary under current law for such conduct to harm State property?




Yes _____
No    X    
D.
Participation or collaboration in acts of corruption and sanctions.

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(k)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?




Yes    X   
No _____

(l)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.

(i)
The punishments established.

(ii)
Attenuating circumstances under national law.

See Annex, p 12 (page 55)

(iii)
Aggravating circumstances under national law.

E.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7.
Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?

Yes _____
No    X    

Section 2.  Article VI(B)

I.
General Aspects

Article VI  Acts of Corruption 

1. This Convention is applicable to the following acts of corruption:

b. The offering or granting, directly or indirectly, to a government official or a person who performs public functions, of any article of monetary value, or other benefit, such as a gift, favor, promise or advantage for himself or for another person or entity, in exchange for any act or omission in the performance of his public functions

22.
(a)
Does national law categorize and punish the offering or granting to a government official or any person exercising public functions of any article of monetary value in exchange for any act or omission in the performance of his public functions?



Yes    X   
No _____ (Skip to question 23)



(b)
Does categorization of such conduct cover the following aspects:  

(i)
The indirect offering or granting, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions.



Yes    X   
No _____

(ii)
The offering or granting by a government official of any other benefit, such as a gift, favor, promise, or advantage.



Yes    X    
No _____

(iii)
The offering or granting by a government official of any other benefit for himself or for another person or entity.



Yes _____
No     X    
B.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Government official", "government official", or "public servant" means any official or employee of the State or its agencies, including those who have been selected, appointed, or elected to perform  activities or functions in the name of the State or in the service of the State, at any level of its hierarchy.

(c)
Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?



Yes    X    
No _____



C.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein  harm State  property.

(d)
Is it necessary under current law for such conduct to harm State property?




Yes _____
No    X    
D.
Participation or collaboration in acts of corruption and sanctions 

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(e)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?



Yes    X    
No _____  

(f)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.


See Annex, p. 18 (page 56).


(i)
The punishments established.



(ii)
Attenuating circumstances under national law.



(iii)
Aggravating circumstances under national law. 

E.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7.
Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?

Yes _____
No    X    
Section 3. Article VI(c)

Article VI  Acts of Corruption 

1. This Convention is applicable to the following acts of corruption:

c.
Any act or omission in the discharge of his duties by a government official or a person who  performs public functions for the purpose of illicitly obtaining benefits for himself or for a third  party; 

A.
General Aspects

23.
(a)
Does national law categorize and punish acts or omissions in the discharge of his duties by a government official who performs public functions for the purpose of illicitly obtaining benefits for himself or for a third party?




Yes    X   
No _____ (Skip to question 24)

(b)
Does the categorization of such conduct apply to omissions by a government official or a person who performs public functions for the purpose of illicitly obtaining benefits?



Yes    X   
No _____

(c)
Does the categorization of such conduct apply to an act or omission for the purpose of illicitly obtaining benefits for a third party?



Yes    X   
No _____

(d)
Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?




Yes   X   
No _____


B.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein  harm State  property.

(e)
Is it necessary under current law for such conduct to harm State property?



Yes _____
No    X   

C.
Participation or collaboration in acts of corruption and sanctions

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(f)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?




Yes    X   
No _____  

(g)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.



(i)
The punishments established.

See Annex, p. 19 (page 57).


(ii)
Attenuating circumstances under national law.



(iii)
Aggravating circumstances under national law. 

D.
Denial of favorable tax treatment


Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?





Yes _____
No _____

Section 4.  Article VI(d)

Article VI  Acts of Corruption 

1. This Convention is applicable to the following acts of corruption:

d. The fraudulent use or concealment of property derived from any of the acts referred to in this article.

A. General Aspects

24.
(a)
Does national law categorize and punish the fraudulent use and concealment of property derived from any of the acts referred to in paragraphs (a) (b) and (c) of Article VI?





Yes _____
No __X__  (Skip to question 25)

(b)
Does the definition of the term property used in the categorization of such conduct under national law cover the following:  assets of any kind – movable or immovable, tangible or intangible – and any document or legal instrument demonstrating, purporting to demonstrate, or relating to ownership or other rights pertaining to such assets (Article I of the Convention
)?





Yes _____
No _____

B.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein harm State  property.

(c)
Is it necessary under current law for such conduct to harm State property?




Yes _____
No _____


C.
Participation or collaboration in acts of corruption  and sanctions

Article VI  Acts of Corruption 

2. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(d)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.

(i)
The punishments established.

(ii)
Attenuating circumstances under national law.

(iii)
Aggravating circumstances under national law. 

D.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?




Yes _____
No _____

Chapter 4  TRANSNATiONAL BRIBERY

Article IX of the Convention concerns transnational bribery and establishes the obligation of each State to prohibit and punish such conduct subject to its constitution and the fundamental principles of its legal system.

The following questions refer to such criminal acts.

A.
General Aspects

Article VIII  Transnational Bribery 

Subject to its Constitution and the fundamental principles of its legal system, each State Party shall  prohibit and punish the offering or granting, directly or indirectly, by its nationals, persons having  their habitual residence in its territory, and businesses domiciled there, to a government official of  another State, of any article of monetary value, or other benefit, such as a gift, favor, promise or  advantage, in connection with any economic or commercial transaction in exchange for any act or  omission in the performance of that official's public functions.[…]

25.
(a)
Does national law categorize and punish the offering or granting of promises or advantages by its nationals to a government official of another State in exchange for any act or omission in the performance of that official’s public functions in connection with an economic or commercial transaction?

Yes _____
No    X    (Skip to question 26) 

(b)
Does the categorization of such conduct under national law apply to the offering or granting of the object or benefit indirectly through intermediaries or third parties?


Yes _____
No _____

(c)
Do such provisions apply to subsidiaries, agencies, or other entities controlled by a parent company, irrespective of its domicile?


Yes _____
No _____ 

(d)
Does the description of this criminal activity include the bribery of officials for purposes other than those related to economic or commercial transactions?

Yes _____
No _____ 

(e)
In order to punish such conduct, is it necessary that it be considered an offense under the laws of the government official’s State as well as the State of the offering person or corporation?

Yes _____
No _____


B.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption  described therein harm State  property.

(f)
Is it necessary under current law for such conduct to harm State property?





Yes _____
No _____

C.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Government official", "government official", or "public servant" means any official or employee of the  State or its agencies, including those who have been selected, appointed, or elected to perform  activities or functions in the name of the State or in the service of the State, at any level of its  hierarchy.

(g)
Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?



Yes _____
No _____


D.
Participation or collaboration in acts of corruption.  Punishment

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(h)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?





Yes _____
No _____  

(i)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.

(i)
The punishments established.

(ii)
Attenuating circumstances under national law.

(iii)
Aggravating circumstances under national law. 

E.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7.
Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?





Yes _____
No _____

Chapter 5.  Illicit Enrichment

Article IX of the Convention contemplates and defines the concept of illicit enrichment. The States Parties, that have not yet done so, undertake to establish this offense in their national law, subject to their constitutions and the fundamental principles of their legal systems.

Article IX  Illicit Enrichment 

Subject to its Constitution and the fundamental principles of its legal system, each State Party that has not yet done so shall take the necessary measures to establish under its laws as an offense a  significant increase in the assets of a government official that he cannot reasonably explain in  relation to his lawful earnings during the performance of his functions. 

Among those States Parties that have established illicit enrichment as an offense, such offense shall  be considered an act of corruption for the purposes of this Convention. 

Any State Party that has not established illicit enrichment as an offense shall, insofar as its laws  permit, provide assistance and cooperation with respect to this offense as provided in this  Convention.  

A.
General Aspects

26.
(a)
Does national law categorize and punish as an offense a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions?

Yes _____    No    X    (Skip to question 27)

(b)
Does the categorization of such conduct apply to illicit enrichment in the assets of third persons?  

Yes _____    No _____

(c)
Does the description of such conduct under national law permit the punishment of officials selected or appointed to a public office who have enriched themselves illicitly before taking office?
 


Yes _____    No _____

B.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Government official", "government official", or "public servant" means any official or employee of the State or its agencies, including those who have been selected, appointed, or elected to perform activities or functions in the name of the State or in the service of the State, at any level of its  hierarchy.

(d)
Is the definition of government official in the treatment of such conduct under national law consistent with that used in Article I of the Convention?




Yes _____
No _____


C.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption harm State  property.

(e)
Is it necessary under current law for such conduct to harm State property?




Yes _____    No _____


D.
Participation or collaboration in acts of corruption and sanctions

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.
(h)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?



Yes _____    No _____

(g)
With respect to the sanctions established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.

(i)
The sanctions established.

(ii)
Attenuating circumstances under national law.

(iii)
Aggravating circumstances under national law. 

E.
Denial of favorable tax treatment


Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?


Yes _____    No _____

Chapter 6.  Progressive development

Article XI establishes the obligation of States to consider establishing four criminal forms of conduct as offenses under their laws.  The following questions refer to these four forms of conduct.

Section 1.
Article XI (A)

A.
General Aspects

Article XI  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the attainment of the purposes of this Convention, the States Parties view as desirable, and undertake  to consider, establishing as offenses under their laws the following acts: 

a. The improper use by a government official or a person who performs public functions, for his  own benefit or that of a third party, of any kind of classified or confidential information which that  official or person who performs public functions has obtained because of, or in the performance of,  his functions; […]

27.
(a)
Does national law address and punish the improper use by a government official or a person who performs public functions, of any kind of classified or confidential information which the official or person has obtained because of, or in the performance of, his functions?




Yes    X       
No _____ (Skip to question 28)

(b)
Does the treatment of such conduct under this provision apply to the improper use of information for the official’s own benefit or the benefit of a third party?




Yes _____ 
No _____

See Annex, p. 27 (page 59).

B.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Government official", "government official", or "public servant" means any official or employee of the State or its agencies, including those who have been selected, appointed, or elected to perform  activities or functions in the name of the State or in the service of the State, at any level of its  hierarchy.

(c)
Is the definition of government official in the treatment of such conduct under national law consistent with that used in Article I of the Convention?




Yes    X     
No _____



C.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption harm State  property.

(d)
Is it necessary under current law for such conduct to harm State property? 




Yes _____
No    X    

D.
Participation or collaboration in acts of corruption and sanctions

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.
(e)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?



Yes    X     
No _____

(f)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.


See Annex, p. 27 (page 59).

(i)
The punishments established.

(ii)
Attenuating circumstances under national law.



(iii)
Aggravating circumstances under national law. 

E.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?





Yes _____ 

No    X    
Section 2.  Article XI(B)

A. General Aspects

Article XI  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the attainment of the purposes of this Convention, the States Parties view as desirable, and undertake to consider, establishing as offenses under their laws the following acts:[…] 

b
 The improper use by a government official or a person who performs public functions, for his own benefit or that of a third party, of any kind of property belonging to the State or to any firm or institution in which the State has a proprietary interest, to which that official or person who performs public functions has access because of, or in the performance of, his functions; 

28.
(a)
Does national law categorize and punish the improper use by a government official or any person exercising public functions, for his own benefit, of any kind of property belonging to the State or to any firm or institution in which the State has a proprietary interest, to which he has access because of, or in the performance of, his functions? 


Yes    X      
No _____

Article 235, Penal Code

(b)
Does the categorization of improper use under this provision apply when committed for the benefit of a third party?


Yes    X     
No _____

(c)
Does the categorization of such conduct under national law apply to State property or to enterprises or institutes in which the State has a proprietary interest?



Yes    X     
No _____

(d)
Does the categorization of such conduct under national law apply to enterprises and companies related to government activities that are subject to private law?


Yes    X     
No _____

B.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Government official", "government official", or "public servant" means any official or employee of the  State or its agencies, including those who have been selected, appointed, or elected to perform  activities or functions in the name of the State or in the service of the State, at any level of its  hierarchy.

(e)
Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?



Yes    X     
No _____

C.
Definitions.  Property

Article I  Definitions 

For the purposes of this Convention:[…] 

"Property" means assets of any kind, whether movable or immovable, tangible or intangible, and  any document or legal instrument demonstrating, purporting to demonstrate, or relating to  ownership or other rights pertaining to such assets.  

(f)
Is the definition of property in the categorization of such conduct under national law consistent with that used in Article I of the Convention?



Yes    X       No _____


E.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein harm State  property.

(g)
Is it necessary under current law for such conduct to harm State property?




Yes _____    No    X    

F.
Participation or collaboration in acts of corruption.  Punishment

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(h)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?


Yes    X     
No _____

(i)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.


(i)
The punishments established.






See Annex, p. 31 (page 60)


(ii)
Attenuating circumstances under national law.



(iii)
Aggravating circumstances under national law. 

F.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures 
made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?



Yes _____    No    X    
Section 3.  Article XI(C)

A.
General Aspects

Article XI  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the  attainment of the purposes of this Convention, the States Parties view as desirable, and undertake  to consider, establishing as offenses under their laws the following acts:[…] 

c. Any act or omission by any person who, personally or through a third party, or acting as an  intermediary, seeks to obtain a decision from a public authority whereby he illicitly obtains for  himself or for another person any benefit or gain, whether or not such act or omission harms State  property; and 

29.
(a)
Does national law address and punish as an offense any act or omission by any person who seeks to obtain a decision from a public authority whereby he illicitly obtains any benefit or gain?




Yes    X       No _____ (Skip to question 30)


Only with respect to government officials

(b)
Does the categorization of such conduct under State law apply to acts or omissions obtained for the benefit or gain of a third party?





Yes    X       No _____  

B.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein harm State  property.

(c)
Is it necessary under current law for such conduct to harm State property? 





Yes _____    No    X     


C.
Participation or collaboration in acts of corruption and sanctions

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.

(d)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?




Yes    X     
No _____  

(e)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.


(i)
The punishments established.

See Annex, p. 19 (page 57).


(ii)
Attenuating circumstances under national law.



(iii)
Aggravating circumstances under national law. 

D.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?





Yes _____    No _____  

Section 4.  Article XI(d)

A.
General Aspects

Article XI  Progressive Development 

1. In order to foster the development and harmonization of their domestic legislation and the  attainment of the purposes of this Convention, the States Parties view as desirable, and undertake  to consider, establishing as offenses under their laws the following acts:[…] 

d. The diversion by a government official, for purposes unrelated to those for which they were intended, for his own benefit or that of a third party, of any movable or immovable property,  monies or securities belonging to the State, to an independent agency, or to an individual, that such official has received by virtue of his position for purposes of administration, custody or for other  reasons. 

30.
(a)
Does national law address and punish as an offense the diversion by a government official, for purposes unrelated to those for which they were intended, for his own benefit or that of a third party, of any movable or immovable property, monies, or securities belonging to the State, belonging to an independent agency, or to an individual, that such official has received by virtue of his position for purposes of administration, custody, or for other reasons?




Yes    X   
No _____ (Skip to question 31)      Art. 236, Penal Code


B.
Definitions.  Government official

Article I  Definitions 

For the purposes of this Convention:[…]

"Government official", "government official", or "public servant" means any official or employee of the  State or its agencies, including those who have been selected, appointed, or elected to perform  activities or functions in the name of the State or in the service of the State, at any level of its  hierarchy.

(b)
 Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?





Yes    X   
No _____  

C.
Effect on State property

Article XII  Effect on State Property 

For application of this Convention, it shall not be necessary that the acts of corruption described therein  harm State property.

(c)
Is it necessary under current law for such conduct to harm State property?





Yes _____
No    X    
D.
Participation or collaboration in acts of corruption and sanctions

Article VI  Acts of Corruption 

1. 
This Convention is applicable to the following acts of corruption:[…]

e.
 Participation as a principal, coprincipal, instigator, accomplice or accessory after the fact, or in  any other manner, in the commission or attempted commission of, or in any collaboration or  conspiracy to commit, any of the acts referred to in this article.
(d)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?





Yes    X   
No _____  

e)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.

(i) The punishments established.   With loss or harm, or obstruction,

medium term suspension from employment

Without loss or harm:  short-term suspension from employment.

(ii)
Attenuating circumstances under national law.

(iii)
Aggravating circumstances under national law.

E.
Denial of favorable tax treatment

Article III. Preventive Measures 

For the purposes set forth in Article II of this Convention, the States Parties agree to consider the applicability of measures within their own institutional systems to create, maintain and strengthen: […]

7. Laws that deny favorable tax treatment for any individual or corporation for  expenditures made  in violation of the anticorruption laws of the States Parties 

(iv)
Does national law deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws?






Yes _____
No    X    
Chapter 7. Notifications

Article X of the Convention establishes that:

When a State Party adopts the legislation referred to in paragraph 1 of Articles VIII and IX, it shall  notify the Secretary General of the Organization of American States, who shall in turn notify the  other States Parties.  For the purposes of this Convention, the crimes of transnational bribery and illicit enrichment shall be considered acts of corruption for that State Party thirty days following the date of such notification.  

31.
(a)
If your country has adopted the legislation referred to in paragraph 1 of Articles VIII and IX, on transnational bribery and illicit enrichment, indicate whether it has notified the Secretary General of the Organization of American States accordingly.





Yes _____
No    X     (Skip to question 32) 

If so, indicate the dates on which such notifications were communicated.

CHAPTER 8. JUDICIAL COOPERATION

According to Article II of the Convention, one of the fundamental purposes of this instrument is to promote, facilitate, and regulate cooperation between the States Parties to ensure the effectiveness of measures and actions to prevent, detect, punish, and eradicate corruption associated with the exercise of public functions and the acts of corruption specifically related to that exercise.  

The questions in this section refer to various aspects of juridical and judicial cooperation to which the States have committed themselves in this Convention.

A. Jurisdiction

Article V  Jurisdiction 

1. Each State Party shall adopt such measures as may be necessary to establish its jurisdiction over  the offenses it has established in accordance with this Convention when the offense in question is  committed in its territory. 

2. Each State Party may adopt such measures as may be necessary to establish its jurisdiction over  the offenses it has established in accordance with this Convention when the offense is committed by  one of its nationals or by a person who habitually resides in its territory. 

3. Each State Party shall adopt such measures as may be necessary to establish its jurisdiction over the offenses it has established in accordance with this Convention when the alleged criminal is present in its territory and it does not extradite such person to another country on the ground of the  nationality of the alleged criminal. 

4. This Convention does not preclude the application of any other rule of criminal jurisdiction established by a 
State Party under its domestic law.

32.
(a)
Indicate whether it is possible under current law to exercise jurisdiction over the offenses established in the Convention in the following cases:

(i)
When the offense is committed in its territory.


Yes    X   
No _____  

(ii)
When the offense is committed by a national of the country.


Yes    X   
No _____  

(iii)
When the offense is committed by a person who habitually resides in the territory of the country.


Yes    X   
No _____  

(iv)
When the alleged criminal is present in the country’s territory and it does not extradite such person to another country on the ground of the nationality of the alleged criminal.






Yes    X   
No _____  

(v)
When the alleged act of corruption has been committed or has produced effects in a State Party.






Yes _____
No    X      

(b)
Indicate any other rule concerning criminal jurisdiction currently in force under national law and indicate its source, the article number, and the date of its entry into force.
B. Extradition

Article XIII of the Convention applies to various situations that could lead to extradition in respect of acts established as offenses by the States Parties in accordance with the Convention.

The question in this section refers to the obligation to include such offenses as extraditable offenses in every extradition treaty to be concluded between or among them.

Article XIII  Extradition 

1. This article shall apply to the offenses established by the States Parties in accordance with this  Convention. 

2. Each of the offenses to which this article applies shall be deemed to be included as an  extraditable offense in any extradition treaty existing between or among the States Parties.  The States Parties undertake to include such offenses as extraditable offenses in every extradition treaty  to be concluded between or among 
them.[…] 
33.
(a)
Has your country concluded extradition treaties with States Parties to the Convention after its entry into force?





Yes _____
No    X     (Skip to question 34)

(b)
Indicate whether such treaties have explicitly included the offenses established as extraditable offenses under the Convention.  List these treaties, their dates, and the States Parties thereto.

C. Bank secrecy


The following questions refer to Article XVI of the Convention, concerning bank secrecy.

Article XVI  Bank Secrecy 

1. The Requested State shall not invoke bank secrecy as a basis for refusal to provide the assistance sought by the Requesting State.  The Requested State shall apply this article in accordance with its domestic law, its procedural provisions, or bilateral or multilateral agreements with the Requesting State. 

2. The Requesting State shall be obligated not to use any information received that is protected by bank secrecy for any purpose other than the proceeding for which that information was requested, unless authorized by the Requested State.  

34.
(a)
Are there provisions under domestic law protecting bank secrecy?



Yes    X   
No _____  (Skip to question 35)

(b)
Indicate whether your national legal system allows an exception to bank secrecy in cases of assistance provided by a State Party to the Convention in accordance with this treaty.
No

D.
Measures regarding property 

The questions in this section refer to one of the areas of assistance that the States have undertaken to provide under the Convention.  Article XV specifically addresses matters related to the assistance to be provided by the States in the identification, tracing, freezing, seizure, and forfeiture of property or proceeds obtained, derived from, or used in the commission of offenses established in accordance with this Convention.

Article XV  Measures Regarding Property 

1. In accordance with their applicable domestic laws and relevant treaties or other agreements that may be in force between or among them, the States Parties shall provide each other the broadest  possible measure of assistance in the identification, tracing, freezing, seizure and forfeiture of  property or proceeds obtained, derived from or used in the commission of offenses established in  accordance with this Convention. 

2. A State Party that enforces its own or another State Party's forfeiture judgment against property or proceeds described in paragraph 1 of this article shall dispose of the property or proceeds in accordance with its laws.  To the extent permitted by a State Party's laws and upon such terms as it deems appropriate, it may transfer all or part of such property or proceeds to another State  Party that assisted in the underlying investigation or proceedings.  

35.
(a)
Has your government received requests for assistance in the identification, tracing, freezing, seizure, and forfeiture of property or proceeds obtained, derived from, or used in the commission of offenses established in accordance with this Convention.





Yes _____
No    X     (Skip to question 36)

(b)
Indicate whether the jurisdictional or administrative bodies of your country have disposed of the property or proceeds identified, traced, frozen, seized, or forfeited in accordance with its own laws or its own forfeiture rulings or those of another State Party.

(c) 
(i)
Have such property or proceeds been transferred to another State Party that assisted in the underlying investigation or proceedings?






Yes _____
No _____  (Skip to question 36)





(ii)
Explain.

E.
Central authorities 


As in the case of other inter-American treaties, the Convention has provided for the designation of central authorities.  The central authorities are to be responsible for making and receiving the requests for assistance and cooperation referred to in the Convention.  


The purpose of the following question is to identify the authorities that have been designated by the governments for this purpose.

Article XVIII  Central Authorities 

1. For the purposes of international assistance and cooperation provided under this Convention, each State Party may designate a central authority or may rely upon such central authorities as are provided for in any relevant treaties or other agreements. 

2. The central authorities shall be responsible for making and receiving the requests for assistance and cooperation referred to in this Convention.[…]  

36.
(a)
Has your country designated the central authority for the purposes of channeling the international assistance and cooperation provided for in the Convention?





Yes _____
No    X     (Skip to question 37)

(b)
Indicate the name of this central authority and the official responsible, his position, and the telephone and fax numbers and electronic mail address of this central authority.

CHAPTER 9.  ADDITIONAL INFORMATION

37.
(a)
If your national law does not cover any of the provisions or measures mentioned throughout this questionnaire, indicate whether any legislation to correct this situation has been  proposed or is in the process of being approved.





Yes    X   
No _____  (Skip to question 38)

(b)
Indicate the name and date of this legislation and its status in the consideration and approval process.    Draft law on ratification of the OECD convention on sanctioning transnational bribery.

38.
(a)
Has your country adopted a comprehensive program to fight against corruption?





Yes    X   
No _____  (Skip to question 39)

(b)
Indicate the name of such program(s).
See Annex, p. 40 (page 61).

(c)
If the response to the program above is negative, indicate whether a program of this nature is in the process of approval.  Indicate the name of such program, the date on which it was submitted to the National Congress, and its status in the consideration and approval process.

(d)
Is this initiative expected to be approved in the next few months?


Yes    X   
No _____ 
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Question 3.b

Article 64.1 and 64.6, of Law No. 19.653, which came into force on December 14, 1999.

Article 78.b and 78.c, of Law No. 18.834, Administrative Statute of Government Officials, which came into force on September 23, 1989.

Law 18.883, Organic Statute of Municipal Government Officials

Question 3.c

Law No. 19.653, "Administrative Probity," published on December 14, 1999 in the Diario Oficial de la República, is designed to promote the development of that principle within a single body of law.  The provisions of the Law focus mainly on aspects of probity in government, and on inclusion of regional government and the municipalities in this area.  It amends Law. No. 18.575, the General Constitutional Basic Organic Law on Government Service; Law No. No. 19.175, the Constitutional Organic Law of Regional Government and Administration, Law No. 18.695; the Constitutional Organic Law of Municipal Government; Law No. 18.834, Administrative Statute of Government Officials; Law No. 18.883, Administrative Statute of Municipal Government Officials; Law No. 18.918, the Constitutional Organic Law of the National Congress; the Organic Code of the Courts and Law No. 15.231; Law No. 18.046, on the stock market; and Law No. 18.840, the Constitutional Organic Law of the Central Bank of Chile.

New disqualifications for government service are thus established to ensure impartial and transparent fulfillment of public functions.

The grounds for disqualification are designed to prevent “conflicts of interest.”

· Thus, it is provided that individuals having contracts in effect or having made bonds of 200 UTM [Unidad Tributaria Mensual] or more, or with litigation pending with the respective government institution on the date of application are disqualified from entering the government institution to which they have applied
, except in the exercise of own rights, or those of their spouse or relatives.  The restriction also applies to directors, administrators, representatives, or partners owning 10% or more of any type of company when that company has contracts in effect or has made bonds of the value of 200 UTM or more, or has litigation pending with the respective government institution to which application is made.

· Secondly, the spouse, children, adopted or natural, to the third degree of consanguinity and second of affinity, inclusive, of heads and heads of divisions, to the level of department head or equivalent, inclusive, of the government institution to which applications is made, are also disqualified from entering that particular civilian 
government institution.

· Finally, individuals convicted of crimes or misdemeanors are disqualified from entering government service.

To check for the existence of disqualifications, a sworn declaration to the effect that there are no grounds for disqualification shall be required of those public servants indicated in the law.  If grounds for disqualification are ascertained, the appointment of the official shall be null and void, even where such nullification will not affect the validity of acts performed during the official’s period of appointment, nor shall the official be obliged to refund any remuneration received.  A government official who, through inexcusable negligence, fails to report the defect of an appointment in which he was involved shall incur administrative liability for such omission.  Finally, an official who fails to report an overriding disqualification in the terms indicated in the law shall be subject to dismissal.


With respect to the legislative branch, the new law amends the organic law of the National Congress, No. 18.918.  The new Article 5.B of the aforementioned organic law provides that:

"Members of the Houses of Congress may not promote or vote on any matter in which they, their spouse, or their ascending, descending, or collateral relatives to the third degree of consanguinity or second of affinity, inclusive, or individuals related to them through adoption, has a direct or personal interest.  They may, however, participate in debate thereon, provided they have given prior notice of the interest that they, or the aforementioned relatives, have in the matter."

To promote society's control over government service, the law also establishes the obligation of certain public officials and authorities to declare any interest so that the existence of conflicts of interest in the performance of their public functions may be ascertained.


The following government officials are subject to the aforementioned obligation:

The President of Chile, ministers of state, undersecretaries, governors of regions or provinces, regional ministerial secretaries, higher directors of government institutions, ambassadors, Members of the National Defense Council [Consejo de Defensa del Estado], the Comptroller General of the Republic, general and superior officers of the armed forces, the equivalent officers of the Order and Security Forces [Fuerzas de Orden y Seguridad], mayors, city and regional councilors, heads of government institutions and heads of divisions thereof, and government professional, technical, and oversight staff, to the level of department head or equivalent.

Declarations of interest shall list the professional and economic activities in which the authority or official is involved.  One copy shall be submitted to the Comptroller General of the Republic, another to the corresponding personnel office, and a third to the official.

Declarations of interest are public documents.  Declarations shall be made within 30 days of the date of taking office or assumption of duties, and shall be updated every four years, and every time an act materially affecting the declaration occurs.  Regulations governing this obligation will be issued.


Government officials failing to make declarations of interest in a timely manner, that is, within the 30 days established, shall incur a fine of 10 to 30 UTM, imposed through a resolution of the director of their institution.  In the case of the institution’s director, the fine is imposed by the respective immediate superior, or in his absence, by the corresponding minister.  The procedure is established in the law.

Officials who do not update their declarations of interest shall be fined from five to 15 UTM.

Officials who include imprecise, pertinent information or omit information that they are required by law to provide 
shall be subject to the administrative disciplinary measure of dismissal.

With respect to the Parliament, the law amends Law No. 18.918, the organic constitutional law of the National Congress, by providing for the enforcement 
of the provisions on declarations of interest regarding Deputies and Senators in office.

The new Article 5.C of the organic law provides:

"Deputies and Senators shall make, within 30 days of taking office, a sworn declaration of interest to a notary of their place of domicile, or of the city where the National Congress holds session."

In this case, declarations shall be updated within 30 days of the beginning of the legislative term.  When the deadlines for updating declarations have expired, the Secretary of each House shall make public the list of names of the Deputies and Senators who have not made their declarations.

A similar provision is made for the judicial branch:  Article 323 bis in the Organic Code on Courts essentially provides that the following officials shall be obliged to make declarations of interest:

Members of the Supreme Court and the prosecutor [Fiscal] therein, members of and prosecutors in the Appeals Courts, rapporteurs and secretary of the Supreme Court, rapporteurs and secretaries of the Appeals Courts, secretary advocate of the Chief Justice of the Supreme Court, professional district judges [Jueces de Letras de Mayor Cuantía], public defenders, secretaries to district judges, vice secretary of the Supreme Court, and secretary advocate to the prosecutor in the Supreme Court.  The obligation also applies to court officials [Procuradores del Número], and finally, to the police court justices [Jueces de Policía Local].

Judiciary officials failing to make the required declaration shall be sanctioned by their respective superior, pursuant to the provisions on disciplinary jurisdiction of the Organic Code on Courts.

Finally, Council
 to the Central Bank are obliged, before taking office, to make sworn declarations, notarized by a notary of the area of the Bank's domicile, of assets and the professional and economic activities in which they are involved, and that there are no incompatibilities as indicated above between such assets and activities and their public functions.

The duty of public officials is established to conduct themselves in a professional manner, that is, with personal initiative, efficiency, and dispatch in fulfilling their public functions.  The law also provides that incompatibility does not exist between public office and the exercise of a profession, job, or industry or business of a private nature.  The law does, however, stipulate that incompatibilities do exist in terms of working hours and subject matter.  In the latter case, public officials may not carry out private activities in specific areas or in specific cases that must be analyzed, reported to, or resolved by themselves or the government institution or service to which the official belongs.  It is also prohibited for the official or director of the government institution to represent third parties in civil litigation brought against a government institution, although there are exceptions to this provision.
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Question 4.b.

Article 55 of Law 18.834, of 1989.

Article 78, of Law 18.834, of 1989

Article 64, Law 18.575, of 1999

Articles 233, 234, 235, 236, 237, and 238 of the Penal Code.

Question 4.c.

Article 55 of Law 18.834, the Administrative Statute of Government Officials, establishes the obligations to which public servants are subject.  Among them, in 55.b, are:  to fulfill their public functions in a manner in keeping with the objectives of the institution and so as to improve provision of the services thereof; and 55.l, which provides that public servants shall be required to furnish a bond when, through their functions, they have custody of or administer goods
 or funds, pursuant to the provisions of the Organic Law of the Comptroller General of the Republic.  The aforementioned Law also provides that public servants are prohibited from the following activities:  Article 78.g:  carrying out activities, using working hours, and using personnel, or privileged or confidential material or information of the government institution for purposes other than those of the institution; and Article 78.h: carrying out political activities within the government or using their authority or position, or the property of the institution for purposes other than those relating to their functions.  Infraction of these provisions incurs administrative liability.

Law 19.563, of December 1999 amends Law 18.575, the General Organic Constitutional Law on Government Service, and establishes, in new Article 64.f, of Law 18.575, as conduct contravening the principle of administrative probity the use by a public servant, in any form, of funds or goods of the institution for his own benefit or that of third parties.

On the other hand, Decree Law No. 1263 of 1975, the Organic Law on Government Financial Management
, establishes a financial control system designed to guard against the misuse and oversee correct management of public funds.  This system is designed essentially to monitor fulfillment of objectives, compliance with legal and regulatory provisions, and attainment of goals programmed by public sector institutions.  For these purposes, the Law authorizes the Comptroller General of the Republic to oversee compliance with pertinent legal and regulatory provisions, and to perform audits to oversee the collection, receipt, and investment of revenues, and of the income of public institutions themselves.  However, the Law provides that oversight and evaluation of fulfillment of the objectives and attainment of programmed goals by public sector institutions are functions of the government itself, fulfillment of which corresponds to the executive branch.

Articles 233 to 238 of the Chilean Penal Code sanctions as an offense the improper use of public goods by public officials.  These articles sanction various forms of misappropriation
 of public funds, whether misappropriation or permitting misappropriation of public funds or goods or private funds or goods deposited, consigned, or seized; causing, through inexcusable breach or negligence, misappropriation as described above to be carried out by another person; applying to own purposes or those of others the funds or goods placed in the public servant's custody; arbitrarily applying to another purpose the funds or goods administered by the official; refusal, with insufficient cause, to make a payment the official is obliged to make as a custodian of public funds; or refusing to surrender something in his custody or administration, although so ordered by a competent authority.

All of these forms of misconduct by public servants are subject to sanction, and, under Article 238 of the Penal Code, are so subject when committed by anyone responsible, for any reason, for municipal funds, revenue, or effects, or those belonging to a public instructional institution or charity.

Question 5.b.

Yes, although in a general way, as Article 84 of the Code of Criminal Procedure establishes the obligation of all government officials to report to judicial authorities all facts of a criminal nature of which they become aware.  This is long-standing criminal law contained in the Chilean Penal Code.

Article 84 provides as follows:

1.
Public Ministry officials are required to report criminal acts of which they become aware;

2.
Members of the military police [Carabineros] of Chile; the investigations police of Chile, and the police force [Gendarmería] are required to report all offenses they witness or of which they become aware.  Members of the armed forces are also obliged to report to the courts all offenses of which they become aware in the discharge of their duties.

3.
Public employees are required to report crimes and misdemeanors of which they become aware in the discharge of their duties, especially those committed by their subordinates in fulfilling their official functions.

4.
Directors of ports, airports, train stations, bus stations, or other transportation or haulage terminals, captains of merchant ships or commercial aircraft transiting territorial waters or air space, and train conductors, bus drivers, or drivers of other means of transportation or haulage are required to report offenses committed during trips, within the precinct of a station, port, or airport, or on board a ship or aircraft.

5.
Directors of public and private hospitals and, in general, medical, dental, chemical, and pharmaceutical professionals, and those of other health-related disciplines, and individuals involved in related professions who observe in a person or cadaver indication of a crime or misdemeanor are required to report such indications.

Article 85 of the Code of Criminal Procedure provides that the deadline for making the report is 24 hours after the time at which the aforementioned individuals becomes aware of the criminal act.

This provision is restated in Article 55 of Law 18.834, Administrative Statute, which states:

"The following are obligations of all public servants:

k.
To report to judicial authorities, with all due speed, crimes or misdemeanors, and to the competent authorities irregular acts of which they become aware in the discharge of their duties."

For such purposes, the Comptroller General of the Republic, the government’s external oversight body, has issued rulings regarding the mandatory nature of this provision, and the way in which it is to be performed.

Moreover, the Government General Internal Auditing Council has issued technical and procedural provisions for the activity of government internal auditing units in evaluating internal institutional oversight and in providing advisory services for their respective immediate superiors and directors of government institutions.

Question 5.c.

The sanction is the punishment provided for in Article 494 of the Penal Code, which corresponds to the corrupt acts, to be applied by the judge in each case, that is, medium to long-term imprisonment 
and fines ranging from one to five monthly minimum wages
.
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Question 6.b and 6.c.

Article 5.2 of Law 18.575 of 1985 provides that “Government institutions shall fulfill their functions in a coordinated manner and seek to harmonize action, thereby avoiding duplication of or interference in the functions of one another.”

Consistent therewith, Article 10 of the aforementioned law provides that “heads of government institutions and heads of divisions
, within their area of competence, and at their corresponding levels, shall exercise continuous hierarchical control of the operation of their units and the activities of their staff.  Such control shall extend both to their efficiency and efficacy in the fulfillment of their established purposes and objectives, and to the legality and timeliness of their actions.”

Article 11 goes on to stipulate that heads of government institutions and division heads authorized to prepare plans or issue provisions shall constantly concern themselves with their fulfillment and application, within their area of competence, without prejudice to the obligations of their staff themselves.

The President of the Republic is responsible for issuing internal government service provisions, which shall not include matters of law, pursuant to the regulatory authorization given for such purposes under the Political Constitution of Chile (of 1980).  Directors of government institutions and division heads thereof themselves are authorized, through the delegation of such authorization under the regulations, to issue internal provisions and instructions, within their area of competence, and to enforce them.

It is, in any case, administrative practice in Chile to issue provisions and procedures to enhance the effectiveness of laws and regulations.
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Question 9.d.

Articles 46 and 47 of Law 18.575, of 1986, General Organic Constitutional Law on Government Service, and Articles 15 and 16 of Law 18.834, Administrative Statute of 1986, establish procedures for contracting, which, if violated, may give rise to administrative liability through administrative proceedings giving rise to administrative sanctions.

Question 11.a.

Law 18.575, as amended by the recently-issued Law 19.653, basically provides for public competitive bidding, procedures for which shall be governed by the principles of open competition, and equality in the terms and conditions governing the contract
.

Exceptionally, on the basis of a well-founded resolution, a private bid may be held.  Where the nature of the contracting so requires, direct contract negotiations may take place.
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Question 12.b.

The government revenue collection system is essentially organized through the institution known as the General Treasury of the Republic.  This entity is responsible for collection of taxes and other government revenues.

It is the responsibility of the General Treasury to collect, through the courts or by extrajudicial means, tax arrears; fines imposed by administrative authorities; taxes and charges payable
, and any other money owed by citizens to the State.

The General Treasury also manages the Single Tax Account [Cuenta Unica Tributaria], comprising advanced technology to oversee the tax revenue of all contributors, whether natural persons or legal entities.  It also provides accounting and statistical information to the economic authorities, which is indispensable in determining and evaluating fiscal policy and public finance.

Without prejudice to the Treasury’s tax revenue oversight role, the Comptroller General of the Republic, as an autonomous government organ, pursuant to the provisions of the Political Constitution of Chile, fulfills, among other oversight functions, control of public revenue, whether direct oversight of operations or through evaluation of oversight systems established through rulings issued by the General Treasury of the Republic.

Question 13.b.

Decree Law 1263 of 1975, the Organic Law of Government Financial Management, establishes a financial oversight system designed to prevent misuse of and oversee proper management of state funds.  This system is designed essentially to monitor fulfillment of the purposes, observance of legal and regulatory provisions, and attainment of goals programmed by the institutions comprising the public sector.

For these purposes, the Comptroller General of the Republic is authorized by law to oversee compliance with the pertinent legal and regulatory provisions and perform audits to monitor the collection, receipt, and investment of revenue and of the receipts of the government institutions themselves.  However, the law specifies that the oversight and evaluation of the fulfillment of the purposes and attainment of goals programmed by government institutions are government functions, fulfillment of which corresponds to the executive branch.
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Question 16.b.

Comptroller General of the Republic:

Although the National Congress oversees government activity of a predominantly political nature, the Chilean legal system includes another external administrative oversight body to monitor the legality of government acts.  This is the Comptroller General of the Republic, created by D.F.L. No. 400 bis of 1927, at the request of the Kemmerer Mission.  This entity has acquired constitutional rank as three articles of the Political Constitution of Chile regulate its existence and operation.

With respect to the Comptroller General’s functions, Article 87 provides that “an autonomous entity known as the Comptroller General of the Republic shall exercise oversight of the legality of government acts, oversee the income and investment of revenues of the General Treasury, the municipalities, and other institutions and services as provided for in law, inspect and assess the accounts of persons responsible for the property of these entities, keep the national accounts 
and perform all other functions assigned to it under the respective constitutional organic law.”

The Comptroller General of the Republic is an essentially administrative, and, exceptionally, judicial, external oversight body of the Government.  It does not form part of the judicial or executive branches, but is autonomous and relatively separate from the legislative branch (unlike the vast majority of oversight bodies of other countries).

In any event, whatever the legal character of the oversight body, its basic functions are eminently of an oversight nature, comprising three main areas:  juridical (the most important), accounting, and financial.

Juridical oversight is carried out in various ways.  The first is by examination, through constitutional and legal review
, of the constitutionality and legality of supreme decrees and resolutions of the heads of government institutions, which must be processed with the Comptroller General.  The oversight body also exercises juridical oversight by issuing rulings which, when they affect the administrative matters specifically indicated in Article 6 of its organic law, constitute administrative jurisprudence, and therefore are binding on the government.  Finally, it exercises juridical oversight through monitoring the provisions of the Administrative Statute and those governing the operation of the government institutions placed under its supervision.

Accounting oversight is exercised as provided in Article 87 of the Political Constitution, and financial oversight, as provided in Article 52.1 of Decree Law 1.263 of 1975, is that exercised over the financial management of government institutions.  The Comptroller General thus monitors compliance with the legal and regulatory provisions relating to the management of state revenues and performs audits to monitor collection, receipt, and investment of government revenue, and the receipts of public institutions themselves.  Although it can be seen that juridical, accounting, and financial functions are performed, financial oversight functions are designed to monitor compliance with the principle of legality in the area of financial management.

To summarize the foregoing analysis, the Constitution imposes restrictions on the government 
deriving from the relationships existing between the executive branch and the National Congress, to which is added the presence of the external oversight body.  The Congress is responsible for essentially political, external oversight of government acts, and the Comptroller General is responsible for essentially legal, external oversight of acts of government institutions and of the executive branch.

Government Internal Auditing Department

Administrative oversight of government itself is carried out by the components of the executive branch’s internal oversight 
bodies
.  Under the audit principles
, internal oversight takes place on the basis of organizational plans, methods and procedures, information systems, human resources, and the internal audit as the system’s oversight mechanism
.  These five elements, operating in an interrelated and coordinated way, and in accordance with the principles stipulated and provisions issued by the government in accordance with its objectives and characteristics, are to assist in attaining the objectives established by the organization.

Through Supreme Decree No. 12, of January 29, 1997, the General Government Internal Auditing Council (CAIGG) was created as an advisory body to the President of the Republic, responsible inter alia, for coordinating auditing and oversight policy to enhance the organizational design of the executive branch’s internal oversight entity by creating in its modelling an intermediate regulatory body intended to consolidate the self-oversight capacity of government.

i. ROLE OF THE COUNCIL

The basic role of the General Government Internal Auditing Council is to provide support to the highest authorities of the executive branch through a particularly preventive strategy, and propose, as the result of its activities, policies, plans, programs, and oversight measures to enhance the administration of public institutions in order for them to safeguard the resources allocated to them.

ii. SPECIFIC FUNCTIONS OF THE COUNCIL

· Propose a general government internal auditing plan that provides guidance to government institutions in this area.

· Submit to the President of the Republic annual government internal auditing plans, in accordance with areas of interest to government administration and the priorities established in each period.

· Be aware of sectoral and ministerial internal oversight and auditing plans and programs.

· Recommend the execution of selected
 programs and activities in areas of interest to the government, and evaluate their performance.

· Propose instruments and technical standards for the development and maintenance of an internal government oversight system.

· Submit to the President of the Republic for consideration, studies and proposals for the institutional development of the Government Internal Auditing Council.

· Propose training plans for the staff of public sector internal auditing units.

· Receive and promote the dissemination and assimilation of the views of and recommendations formulated by the Comptroller General of the Republic.

· Provide assistance in this area to the President of the Republic and the Secretaries of State.

Question 16.c.

The highest position within the Comptroller General of the Republic is filled on nomination thereof by the President of the Republic in the Senate, which confirms or rejects the nomination.  If the Senate confirms the nomination, the individual remains in office indefinitely, to the age of 75.

The members of the Government Internal Auditing Council are appointed by the President of the Republic, who remain in their posts, which are unremunerated, while they enjoy the trust of the President.

Question 17.b.

Article 248 of the Penal Code.

Law 19.645 of December 11, 1999.
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Question 20.a.

There is no system which evaluates probity as such and associates it with remuneration.  There is a system for the annual rating of public servants, which provides information with which to evaluate their official conduct.  If ratings are sufficiently low, officials may be subject to dismissal.

However, this rating system is supplemented and complemented by the so-called Government Service Improvement Programs, which are systems of incentives for the fulfillment of organizational goals through increases in compensation by a fixed basic annual percentage, and which add a component for fulfillment of the institutional goals set, and finally a component for individual performance, ascertained through the aforementioned public servant rating system.
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Question 21.b

(i) Article 248 of the Penal Code, in force since December 11, 1999.

Sanctions:
(a)
Medium-term ordinary imprisonment in the minimum to medium ranges.

(b) Special absolute bar from public office or position in any of its lengths

(c) Fines equal to or double the gain obtained

(ii) The general attenuating circumstances established for all types of offense set forth in Article 11 of the Penal Code apply.

(iii) The general aggravating circumstances established for all types of offense in Article 12 of the Penal Code apply.
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Question 22.f.

(i)
Sanctions:  Article 250 of the Penal Code, in force since December 11, 1999.

· Medium-term ordinary imprisonment in the medium range

· Special absolute bar from public office or position in any of its lengths

· Fine equal to or double the gain obtained

(ii) The general attenuating circumstances established for all types of offense set forth in Article 11 of the Penal Code apply.

(iii) The general aggravating circumstances established for all types of offense in Article 12 of the Penal Code apply.
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Question 23.g.

Bearing in mind that sanctions depend on which type of conduct applies among those included in the list of corrupt acts, and that Chilean law does not make general provisions applying to all forms of this crime, sanctions will depend on the specific definition within which facts in question fall.

1. In the case of misappropriation of public funds:

· Misappropriation of public goods or funds:

The applicable sanction may range from medium-term rigorous imprisonment in the medium range and fine of 11 to 15 UTM to long-term rigorous imprisonment in the minimum range and fine of 21 to 30 UTM.  In all cases, the sentence ranges from temporary absolute bar of minimum length to permanent absolute bar from public office and employment.

· Permitting others to misappropriate public funds, through breach 
or inexcusable negligence.

The punishment is suspension in any of its lengths, the official also being obliged to return the amount of the funds or goods misappropriated.

· Appropriation for own use or that of others of public goods or funds in the custody of the public servant:

The punishment is temporary special bar from office or employment of medium length and fine of 10% to 50% of the amount misappropriated, if there is damage to or obstruction of the work 
of the public institution; suspension from employment of medium length and fine of 5% to 25% of the amount misappropriated, without prejudice to return thereof, if there is no damage to or obstruction of the work of the public institution.

· Arbitrary appropriation to a use other than that for which the public goods or funds were intended.
The sanction is suspension from employment of medium or minimum length, depending on whether or not there was damage to or obstruction of the work of the public institution.

2. Fraud

The sanction is medium-term rigorous imprisonment in the medium to maximum ranges of length, permanent special bar from office or employment, and fine ranging from 10% to 50% of the damage caused.

3. Illegal exaction

The sanction is temporary absolute bar from public office or employment in any of its lengths and fine ranging from two to four times the value of the proceeds 
or benefit obtained.

4. Bribery

The sanctions include, depending on the specific type of bribery:

· Suspension in any of its lengths
· Special or absolute bar from public office or employment
· Medium-term ordinary imprisonment
· Fines.
5.
Participating in negotiations incompatible with official functions

Medium-term ordinary imprisonment in the medium range of length, permanent special bar from public office or employment, and fine ranging from 10 to 50% of the value of the gain obtained by the government official through the negotiations.

6. Improper use of specific confidential information
Medium-term ordinary imprisonment in the minimum to medium range and fine ranging from the value of the gain obtained to triple that value.
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Question 27.b

The question is not clear.  However, for purposes of responding to the question, we provide below the text of Article 247 bis of the Penal Code as amended through Law 19.645 of December 11, 1999:

“A public employee who, in making use of a secret or specific confidential information of which he is aware because of his position, obtains financial gain for himself or a third party, shall be imprisoned as provided in the preceding article, and subject to a fine ranging from the value of the gain obtained to three times that value.”

Question 27.f

The sanctions are those indicated above, and the attenuating circumstances are those of Article 11 of the Penal Code.  The aggravating circumstances are those of Article 12 of the same Code, which therefore are rules that may be applied generally to all types of crime.
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Question 28.i.

(i)
Sanctions:  Article 235 of the Penal Code.

· Temporary special bar from the office or post of medium length

· Fine of 10% to 50% of the amount misappropriated

If the funds or goods are not returned, the government official shall be subject to rigorous imprisonment for a length of time corresponding to the amount and according to the scale contained in Article 233 of the Penal Code.

If funds are misused without damage to or obstruction of the work of the public institution, the sanctions shall be suspension from employment of medium length and fine of 25% of the amount misused, without prejudice to the return thereof.

(ii)
Attenuating circumstances:  those established in Article 11 of the Penal Code.

(iv) Aggravating circumstances:  those established in Article 12 of the Penal Code.

Annex, p. 39

Question 38.a.

It is more than a program.  In 1994, high-level experts prepared a report on the results of their public ethics committee meeting.  The report recommended to the President of the Republic the adoption of 41 initiatives of various types for the enhancement of probity and ethics.  Approximately 75% of those initiatives have been executed, are being executed, or are in the legislative approval process.

Notable among these is passage of the law on probity; establishment of the right of private individuals to access to government information; amendment of the Penal Code in relation to corruption-related offenses; the creation of the Public Ministry; ratification of the Inter-American Convention against Corruption; passage of the municipal administration act; the establishment of performance incentives for public servants; the establishment of complaints offices within government institutions; and establishment of a government acquisitions and procurement system.

Also noteworthy is the creation, in 1997, of the General Government Internal Auditing Council, an advisory body to the President of the Republic and the ministers of state responsible for application of the government internal auditing policy.
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�.	Use additional pages if necessary for your answer.


�.	Technical document No. 3, CAIGG, 1996.
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