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I avail myself of this opportunity to reiterate the assurances of my highest and most distinguished consideration.


Marcelo Ostria


Permanent Representative

His Excellency

César Gaviria Trujillo

Secretary General

Organization of American States

Washington, D.C.

REPLIES TO THE DRAFT QUESTIONNAIRE ON

RATIFICATION AND IMPLEMENTATION OF THE

INTER-AMERICAN CONVENTION AGAINST CORRUPTION

(Preliminary Version of January 13, 2000)

CHAPTER 1.  SIGNATURE AND RATIFICATION
1 (a)
Has your country adopted or signed the Inter-American Convention Against Corruption?

Yes.  See comments in Annex 1.

2 (a)
Has your country ratified the Inter-American Convention Against Corruption?

Yes.

CHAPTER 2.  PREVENTIVE MEASURES
SECTION 1.  STANDARDS OF CONDUCT

I.
GENERAL ASPECTS

3 (a)
Are there provisions in national law designed to prevent conflicts of interest for government officials in performing their functions?

Yes.

3 (b)
List such provisions, indicating the source, the article number, and the date of entry into force.

· Article 64 of the Constitution states that, “Senators and deputies may not purchase or lease public goods, either in their own name or that of a third party, nor enter into public works or supply contracts with the State, nor obtain from the State concessions or any other form of personal advantage. Neither may they, for the duration of their mandate, be officers, employees, agents, advisers, or attorneys of autarkic entities, or of corporations or enterprises that engage in business with the State.”

· Basic Rules on Personnel Administration (Approved by Supreme Resolution 217064 of October 23, 1997) in force as of December 15, 1997, expressly prohibit, in Article 5 (Incompatibilities), the holding of a public post should any of the following incompatibilities occur:

a. Being a representative of private corporations or enterprises;

b. Being a blood relation up to the third degree, or a second degree relation by marriage, according to the civil record, of another employee of the same entity;

c. Provision of services in another public entity; and

d. Any other specific incompatibility that the entity adopts in its internal regulations in accordance with the nature of the post.

· The Municipalities Law (promulgated by Law Nº 2025 of October 28, 1999, in force as of November 8, 1999), in its Article 30 (Conflict of interests), provides that council members may not put their private interests before the public interests of the Municipality, and on pain of dismissal following criminal proceedings and punishment, as appropriate, are prohibited to:

1. Take part in decisions on municipal affairs in which they, their spouses, blood relations up to the fourth degree, or second degree relations by marriage, have a personal interest;

2. To enter, on their own behalf or that of third parties, upon contracts concerning goods, revenues, execution of works, provision of services, or municipal operations, granted, governed or supervised by the Municipal Government of whose council they happen to be a member; 

3. To carry out the functions of an administrator, lessee, grantee, or awardee of municipal goods, works, public services and operations; act as broker, guarantor, debtor, and otherwise engage in any financial, commercial, industrial or general services activity with which the municipal government, its goods, services or obligations are connected; and 

4. To make improper use of information or influences deriving from the performance of their functions in order to obtain benefits for themselves, family members or third parties in any affairs or processes, either being addressed by the municipal government, or that derive from or are generated in it.

· The Capitalization Law (promulgated by Law Nº 1544 of March 21, 1994, in force as of March 22, 1994), provides in the following Articles:

· Article 8. The President of the Republic, the Vice President of the Republic, Senators, Deputies, Ministers, Justices of the Supreme Court, the Attorney General, the Inspector General, National Secretaries, the Superintendent of Banks, Under-Secretaries, and Chairmen, Vice Chairmen and other members of the boards of directors of government-owned firms, or partially government-owned corporations subject to the provisions of the instant law, and their blood relations in direct or collateral line and/or relations by marriage up to the second degree inclusive, are disqualified from participating, either directly or indirectly, as investors in the capitalization of the firms that are the subject matter of the instant law. This disqualification shall continue for four years after they cease to exercise the respective public functions.

Contravention of the provisions contained in this article shall result in the invalidation of the shares owned by the disqualified person, the value of which shall revert to the stockholders’ capital of the company. 

· Article 9. None of the persons mentioned in the foregoing article may perform the functions of director, administrator, consultant, or adviser in stock corporations that have been capitalized pursuant to the provisions contained in the instant law within four years counted from the date on which they cease to exercise their public functions.

· Regulations of the Executive Branch Organization Law (approved by Supreme Decree Nº 24855 of September 22, 1997, in force as of September 23, 1997).

· Article 11. It is incompatible for Ministers, Vice Ministers and Directors General to exercise functions at any level or act as agents of private firms and of labor unions or civic entities. This incompatibility of functions also extends to the exercise of a salaried profession or occupation, whether independently or in association, with the exception of university teaching.

· Law 1178 (SAFCO Law) of June 20, 1990. Article 1 creates the government resources administration and control systems and defines their relationship with the national planning and public investment systems.

· Law 2027 (Government Official Statute) of October 27, 1999. Article 10 provides that public servants may neither direct, administer, advise, sponsor, represent nor provide paid or unpaid services to individuals or collective persons, privileges, or attempt to enter into a contract of any kind with entities of the public administration. This Law was promulgated on October 27, 1999, and remains in vacatio legis for six months following its publication; its entry into force is scheduled for May 4, 2000.

· Basic Rules on the Goods and Services Administration System approved by Supreme Resolution 216145 of August 5, 1995. Article 60 provides that, under the legal provisions in force, a bidder shall be declared incompatible when the bid was presented either directly by national representatives, state dignitaries or government officials who occupy executive posts or are connected with the hiring process, or through companies in which they have a shareholding. Said prohibition shall remain in effect for one year after they cease to exercise their functions.

· Article 150 of the Criminal Code (Business matters incompatible with the exercise of public functions) provides that government officials, who, either themselves, through another person, or by a simulated action, acquire an interest in and obtain, either for themselves or for a third party, an illegal benefit from any contract, provision, auction or transaction in which they are involved by virtue of their post shall be liable to imprisonment for one to three years and a fine of 500 days. 

3 (c)
List and briefly describe the mechanisms used to enforce these provisions.

Public institutions have internal control mechanisms (prior internal control, internal auditing). Furthermore, the Office of the Inspector General exerts subsequent external control. Finally, there is an oversight mechanism exercised by deliberating organs (Congress, Municipal Councils, and University Councils).

4 (a)
Are there provisions in your national legislation that ensure the protection and proper use of resources assigned to government officials for the performance of their functions?

Yes.

4 (b)
Provide the name of such legislation, indicating the source, article number, and date of entry into force.
· Government Administration and Control Law, Articles 1 clause c) and 27 clause c). (Promulgate by Law Nº 1178 of July 20, 1990).

· Article 1, clause c) to ensure that all public servants, irrespective of seniority, assume full responsibility for their actions and account not only for the use to which the government resources entrusted to them were put, but also for the manner and outcome of their use.

· Article 27, clause c) all entities, officials or persons that collect, receive, pay or have custody of state funds, securities or goods have the obligation to account for the liability in their charge through the accounts system, specifying the substantiating documentation and the conditions in which it is filled.

· Criminal Code, Article 144 (Embezzlement) government officials who put the monies they administer, receive or have custody of to a use other than that to which they were allocated, shall be liable to imprisonment for one month to a year and a fine of 20 to 240 days.

4 (c)
List and describe the mechanisms used under national law to enforce these provisions
The Government Resources Administration and Control Systems were created in order to program, organize, execute, and monitor reception and effective and efficient use of government resources; to have access to useful, timely and reliable information; to ensure that all public servants, without distinction, take responsibility for their actions; and, finally, to build up administrative capacity for preventing or identifying and verifying mismanagement of government resources.

The systems we refer to are:

a.
For programming and organizing activities 

· Operations Programming System

· Administrative Organization System

· Budget System

b.
For executing programmed activities

· Personnel Administration System

· System for the Administration of Goods and Services

· Treasury and Public Credit System

· Integrated Accounts System

c.
For monitoring the performance of public servants 

· Government control comprised of internal control and subsequent external control

Furthermore, depending on the importance of the acts or omissions that may cause harm to the State, the procedures are:

· Summary inquest (internal) with two stages: preliminary proceeding and appeal.

· Depending on the outcome, cases are referred to different jurisdictions: compulsory fiscal jurisdiction in the case of liability for administrative acts; civil jurisdiction in the case that financial harm to the state is established; and criminal jurisdiction, when the acts or omissions are characterized as offenses in criminal law. 

5 (a)
Are there measures and systems in your national legislation requiring government officials to report to appropriate authorities acts of corruption in the performance of public functions? 

Yes.
5 (b)
Describe such measures and systems, the laws establishing them, and the dates of their entry into force.

· Governmental Administration and Control Law (promulgated by Law Nº 1178 of July 20, 1990), Article 35.  When there are indications of civil or criminal liability in the acts or deeds examined, the public servant or auditor shall notify the pertinent legal unit, which by means of the competent legal authority, shall request the respective judge to order such precautionary measures as may be necessary pending legal action or shall report the facts to the Attorney General’s Office.

· Code of Criminal Procedure, Article 123 (April 2, 1973).  “The following persons shall be required to file an accusation:  1. Government officials in the discharge of their duties or any private individual who witnesses or has knowledge of the perpetration of a crime against public order.”

5 (c)
Describe the sanctions provided for under domestic law for those who fail to meet this obligation.  List such provisions, indicating the source, article number, and date of entry into force.
· Bolivian Criminal Code, Article 178 (Failure to report a crime). Punishment: imprisonment for three months to one year or a fine of 60 to 240 days, unless they prove that their omission stemmed from an insurmountable cause; and Article 171 (Concealment). Punishment: liability to six months to two years of imprisonment.

· Furthermore, the following punishments apply in cases of:

Liability for administrative acts:  Fines of up to 20% of a month’s salary, suspension for up to a maximum of 30 days, or dismissal.

Civil liability: Full trial in a compulsory fiscal proceeding court and punishment by dismissal and restitution of damages.

Executive liability: Full trial and dismissal with mandatory notification to the Inspector General of the Republic.

Criminal liability: Full trial in a criminal proceeding with the mandatory intervention of the Attorney General’s Office (District Attorney’s Office). Punishment is provided for in the criminal code.

The function of the Law of the Attorney General’s Office 1469, of February 19, 1993, is inter alia to protect the interests of the State.

II.
RESPONSIBILITIES AND ETHICAL RULES FOR GOVERNMENT PERSONNEL

6 (a)
Is there an obligation under domestic law or administrative practice to instruct government personnel to ensure proper understanding of their responsibilities and the ethical rules governing their activities?

Yes.

6 (b)
Describe these measures and systems, the laws establishing them, and the date of their entry into force.

Article 27 of Law 1178 of July 20, 1990, provides that each public entity must draw up, in the framework of the Basic Rules issued by the Guiding Organs, Specific Regulations on the functioning of systems for internal control processes. All public entities are required, under liability, to comply with such regulations.

Article 12 of the Government Official Statute states that public activity must be inspired by ethical principles and values of integrity, impartiality, probity, transparency, responsibility, and efficiency in the exercise of functions that ensure an adequate service to the community.

6 (c)
List and describe the mechanisms for enforcing these provisions. 

The Office of the Inspector General of the Republic has a Training Center (Centro de Capacitación – CENCAP) the purpose of which is to instruct and train government officials to ensure their proper understanding of their responsibilities and activities.

7 (a)
Are there ethical codes under national legislation intended to prevent administrative corruption?

No.

SECTION 2.
SYSTEMS FOR DISCLOSING INCOME 

Article III. Preventive Measures 

8 (a)
Are there provisions under your national law requiring persons who perform public functions in certain posts as specified by law to disclose their income, assets, and liabilities?

Yes.

8 (b)
Does your national law address the question of making such disclosures public?

Yes (see Comments in Annex 1).

8 (c)
List the laws establishing this obligation, indicating the source, article number, and date of entry into force.

· The Constitution, Article 45

· Government Official Statute, Article 8, Clause (j). (Law Nº 2027 of October 27, 1999, in force as of May 4, 2000)
· Judicial Organization Law, Article 19, (Law Nº 1455 of February 18, 1993).

· Judicature Council Law, Article 19 (Law Nº 1817 of December 22, 1997)

· Municipalities Law, Article 25 (Law Nº 2028 of October 28, 1999, in force as of November 8, 1999).

· General Regulations of the Chamber of Deputies, Article 20.

· General Regulations of the Senate, Article 21.

· Criminal Code (Law 1768 of March 10, 1997, Article 149).

8 (d)
Indicate the posts or rank of officials subject to this obligation.

In accordance with the provisions contained in the Constitution, all civilian, military, and ecclesiastical (sic) government officials.

8 (e)
Are there sanctions under your national law for persons failing to meet this obligation?

Yes.

8 (f)
If the answer to the previous question is affirmative, list the sanctions established under domestic law for persons failing to meet this obligation. List the provisions establishing such sanctions, indicating the source, article number, and date of entry into force.

Article 149 of the Criminal Code establishes the sanction of a fine of 30 days’ salary for those who fail to meet this obligation.

SECTION 3.  GOVERNMENT HIRING AND THE CIVIL SERVICE SYSTEM

Article III.  Preventive Measures 

9 (a)
Are there provisions under national law for government hiring that assure openness, equity, and efficiency in government hiring?

Yes.

9 (b)
Indicate whether such laws provide for competitive selection based on merit as the main procedure for government hiring.

Yes.

Article 23 of the Government Official Statute and Articles 33 et seq. of the Personnel Administration System (Supreme Resolution 217964).  
9 (c)
Indicate whether national laws provide for a structured administrative career system and a clear policy on promotions and career development.

Yes.

Article 27 of the Law on the Government Official Statute and Articles 86, 87, and 88 et sequitur of the Personnel Administration System (Supreme Resolution 217964).
9 (d)
Are there sanctions applicable under national law for government officials who violate or disregard established procedures in government hiring?

Yes.

Article 26 of the Law on the Government Official Statute.
10 (a)
Are there provisions under national law for government procurement of goods and services that assure the openness, equity, and efficiency of such procurements?
Yes.

Basic Rules on the System for the Administration of Goods and Services approved by Supreme Resolution 216145 of August 5, 
1995. 

11 (a)
Indicate the principles underlying the government contracting procedures provided for in national law (e.g. efficiency, equality, open competition, equity, and openness). 

Supreme Resolution 216145 establishes the Basic Rules of the Goods and Services Administration System for the Bolivian Public Sector, the aims being:

· To provide the conceptual framework for the Goods and Services Administration System, based on principles, definitions and provisions of a general nature.
· To establish the essential elements for organization, functioning and internal control of the Goods and Services Administration System, from contracting to end use of goods, to be taken in to consideration by public entities in formulating their specific regulations in this area. 
11 (b) 
Is public bidding required as a general procurement procedure?

Yes.

The Basic Rules of the Goods and Services Administration System approved by Supreme Resolution 216145 establish the modalities used in domestic and international procurement, which, depending on the amounts involved, are:

· Public Tender

· Direct invitation

· Exceptional procurement

· Minor purchases

· For procurements with external financing the specific rules of the entities and the Basic Rules shall apply unless the financing agreement provides otherwise.

SECTION 4.  GOVERNMENT REVENUE COLLECTION AND CONTROL 

12 (a)
Are effective government revenue collection systems that deter corruption defined and described in national law?

Yes.

12 (b)
Describe such systems and indicate the legislation establishing them.

· Law 1990 of July 28, 1999 (Customs Law), in its Article 41, states that officials of the National Customs are personally liable to the Treasury for sums that the latter fails to receive due to their fraudulent actions or negligence in the performance of the functions that have been entrusted to them. Any persons that have benefited from the actions in question shall be prosecuted, without prejudice to such civil or criminal proceedings against them as may be appropriate. 

· Tax revenues also have systems for collection, inspection, and enforced collection that are set forth in the Tax Code. The tax reform establishes systems for collection of tax revenue via the banking system.

13 (a)
Are government revenue control systems that deter corruption defined and described in your national law?

Yes.

13 (b)
If the response above is affirmative, describe such systems and indicate the legislation establishing them.
· Law 2042 of December 21, 1999 (Budget Administration Law), in its Article 12 states that all public sector entities, including project implementing units, have the obligation to keep their financial resources in fiscal accounts authorized by the vice minister. 

· Furthermore, Law 1551 of April 20, 1994 (Popular Participation Law), provides in Articles 10 and 11 that Monitoring Committees must monitor popular participation resources to ensure that they are invested in an equitable manner. Furthermore the law provides for the freezing of tax coparticipation resources in cases of corruption reported by Monitoring Committees, the Senate being the only body agency that may freeze or suspend the freezing of such resources. The above procedure was ratified by Law 2042 (Budget Administration Law).

· Law 1178 (SAFCO Law) also contains systems for control and administration of state resources.

SECTION 5.  FAVORABLE TAX TREATMENT 

14 (a)
Are there provisions under national law that deny favorable tax treatment for any individual or corporation for expenditures made in violation of the anticorruption laws of the States Parties to the Convention?

No.

It is important to clarify that Bolivian tax law only grants favorable tax treatment in the following cases:

· Laws 876 and 877 (of April 25 and May 2, 1998, respectively) grant exemption from all national, municipal and university taxes for a period of five years to all new industries that are established in the Department of Oruro and Potosi, respectively.

· By means of Supreme Decree 25305 of February 18, 1999, Bolivian law mandated the cancellation and suspension of favorable treatment granted by Laws 876 and 877.

Accordingly, it should be mentioned that no legal norm explicitly provides for elimination of favorable tax treatment for violation of the anticorruption laws.

N.B. The same response applies all questions concerning favorable tax treatment.

SECTION 6.  PROTECTION FOR PERSONS REPORTING ACTS OF CORRUPTION 

15 (a)
Does your national law provide for systems for protecting public servants and private citizens who report acts of corruption in accordance with their Constitutions and the basic principles of their domestic legal systems?

No.

SECTION 7.  OVERSIGHT BODIES

16 (a)
Are there oversight bodies 
in your country to implement mechanisms for preventing, detecting, punishing, and eradicating corrupt acts?

Yes.

16 (b)
Indicate the name and main characteristics of such bodies in terms of their technical autonomy.

· Office of the Inspector General of the Republic.

· Financial Investigations Unit (Office of the Superintendent of Banks and Financial Entities)

· Office of the Attorney General

· National Customs

· National Internal Tax Service
16 (c)
Indicate whether the highest authorities of oversight bodies are appointed (and by what authority) or elected, and the term of such appointment or election.

· The Inspector General is appointed by the President of the Republic from a group of three candidates proposed by the Senate. The appointment is for a term of 10 years.

· The Director of the Financial Investigations Unit is appointed by the Superintendent of Banks from a group of three candidates proposed by a committee composed of representatives from different Superintendent’s Offices. The appointment is for five years.

· The Attorney General is elected by the Congress with a two-thirds majority vote of the members present. The election term is 10 years.

· The National Director of Customs is appointed by the President of the Republic from a group of four persons proposed by a two-thirds majority vote of the Congress. The appointment is for five years.

· The National Director of the National Internal Tax Service is appointed personally by the Minister of Finance. The appointment does not have a preset term (see comments in Annex 1).

SECTION 8.  BRIBERY OF DOMESTIC AND FOREIGN GOVERNMENT OFFICIALS

17 (a)
Are there measures under national law to prevent, deter, and punish the bribery of national government officials?

Yes.

17 (b)
Indicate the source of such provisions and the date on which they entered into force.

The Bolivian Criminal Code (Decree Law 10426 of August 23, 1972), which was amended and promoted to the rank of Law of the Republic by Law Nº 1768 of March 10, 1997. The offense of personal acceptance of bribes (cohecho pasivo proprio) (Article 145), the punishment for which is two to six years imprisonment and a fine of 30 to 100 days. 

17 (c)
Indicate whether the above measures include mechanisms to ensure that publicly held companies and other types of associations maintain books and records which, in reasonable detail, accurately reflect the acquisition and disposition of assets.

Under Bolivian law, publicly held companies are governed by the Commercial Code, which guides relations between private parties. However, procurement and transfer of assets by the State are governed by the provisions contained in Supreme Resolution 216145 of August 3, 1995, under the concept of public management and liability of the highest executive authority of the institution.

17 (d)
Do these measures include the obligation for publicly held companies and other types of associations to maintain sufficient internal accounting controls to enable their personnel to detect corrupt acts?

No.

18 (a)
Are there measures under national law prohibiting and punishing the bribery by nationals of the country of foreign government officials?

No.
N.B. On May 27, 1999, in the city of Cartagena de Indias, Colombia, Bolivia signed the Andean Presidential Council’s 
Declaration on the Control of Corruption
, in which it undertook to accede to the OECD (Organization for Economic Co-operation and Development) 
Convention on Combating Bribery of Foreign Public Officials in International Business Transactions
. 

SECTION 9.  PARTICIPATION BY CIVIL SOCIETY

19 (a)
Are there mechanisms under national law to encourage participation by civil society and nongovernmental organizations in efforts to prevent corruption?

Yes.

Public and private institutions are in charge of efforts to prevent corruption through training provided to civil society by the Office of the Vice President. The latter is responsible for implementing the National Plan for Integrity and Combating Corruption contained in the Government Operating Plan (1997-2002 Administration). Ministry of Justice and Human Rights, NGOs, professional organizations, and others.

Law 1551 of April 20, 1994 (Popular Participation Law), establishes social control mechanisms via the formation of monitoring committees, which are empowered to control the use by municipal governments of tax revenue they collect on a co-participation basis (recursos de coparticipación tributaria).

SECTION 10.  FURTHER PREVENTIVE MEASURES 

20 (a)
Are there further measures under national law to prevent corruption that take into account the relationship between equitable compensation and probity in public service?

Yes.
The mechanism that takes into account the relationship between equitable compensation and probity in public service is the National Personnel Administration Service insofar as the Executive Branch and the Judicature Council in the Judiciary are concerned.
CHAPTER 3.  CATEGORIZATION AND PUNISHMENT OF ACTS OF CORRUPTION

SECTION 1. ARTICLE VI, CLAUSE A

I. SOLICITATION OF ARTICLES OF MONETARY VALUE

A.
GENERAL ASPECTS

21 (a)
Does national law define and punish the enrichment of a government official or any person exercising public functions by means of any article of monetary value in exchange for any act or omission in the performance of his public functions?

Yes.

· Article 185 of the Criminal Code creates the Financial Investigations Unit. The purpose of the Unit, which is dependent upon the Office of the Superintendent of Banks and Financial Entities, is to ascertain liability in connection with administrative acts by financial entities.

· Article 147 of the Criminal Code categorizes it as an offense for a government official to obtain benefits by virtue of their position, for which it establishes the punishment of imprisonment of one to three years and a fine of 60 to 200 days. Article 151 of the same code categorizes it as the crime of extortion when a government official, in the exercise of their functions, demands money or any other illegal advantage, and punishes it with imprisonment of two to five years.

· In relation to specific norms and to tax, it should be emphasized that Article 41 of the Customs Law states that customs officials are forbidden to accept personal gifts in connection with the performance of their functions from persons associated with foreign trade transactions.  Breach of this provision constitutes acceptance of bribes (cohecho pasivo), which is a punishable offense.

21 (b)
Does national categorization of such conduct cover the following aspects:  

i.
The indirect solicitation, through third parties or intermediaries, by a government official of any article of monetary value in exchange for any act or omission in the performance of his functions.

Yes.

ii.
The solicitation by a government official of any other benefit, such as a gift, favor, promise, or advantage.

Yes.
iii.
The solicitation by a government official of any other benefit for himself or for another person or entity.

Yes.
The principal legal norm, the Criminal Code, categorizes and punishes the following offenses:

· Article 144, embezzlement: imprisonment of one month to one year.

· Article 145, Direct acceptance of a bribe (cohecho pasivo propio): imprisonment of two to six years and a fine of 30 to 100 days.

· Article 146, improper use of influences: imprisonment of two to eight years.

· Article 147, use of office for personal advantage: imprisonment of one to three years.

With respect to tax, Article 176 of the Customs Law categorizes the following crimes:

· Bribery of a customs official occurs when a natural or juridical person offers or grants a benefit to a customs official in order that they contribute to the commission of a crime. Acceptance of a bribe occurs with the acceptance by the official and breach of their functions in order to facilitate the commission of a customs offense. These offenses are punished by imprisonment.

· Influence peddling in customs operations occurs when customs authorities and/or officials use their jurisdiction, competence and position to contribute to, facilitate or influence the commission of customs offenses in exchange for a monetary consideration or benefit connected with the juridical act. This type of offense is punished by imprisonment.

· Misrepresentation by a customs official (falsedad aduanera) occurs when the public servant enables or facilitates for third parties the import and export of merchandise that is expressly prohibited by law, or enables the improper exemption or reduction of customs duties. This offense also occurs when customs officials provide false information or certification with respect to the importer or exporter, or to the quantity, quality, price, origin, embarkation, or destination of merchandise.

21 (c)
Is there a distinction under national law between acceptable gifts, fees, or benefits, and those whose solicitation or acceptance may constitute an act of corruption?

Yes.

21 (d) 
Indicate the criteria used in distinguishing between acceptable gifts, fees, or benefits, and those for which solicitation or acceptance constitute an act of corruption.

Article 14 of the Law of the Government Official Statute states, “Public servants are forbidden to accept from any individual or collective, public or private, national or foreign person, bequests, presents, benefits or any other type of gift directly or indirectly designed to favor the exercise of their functions, or to exert their influence over other public servants for similar purposes, without prejudice to criminal punishment.” The exception is established in Article 15 of the Law of the Government Official Statute, which provides that public servants shall not be barred from accepting gifts, presents or formal appreciation from governments or international agencies in circumstances that the law or official custom permits.

21 (e)
Is the definition of government official in the categorization of such conduct under national law consistent with that used in Article I of the Convention?

Yes.

C.
EFFECT ON STATE PROPERTY

21 (f)
Is it necessary under current law for such conduct to damage State property?

No.

D.
PARTICIPATION OR COLLABORATION IN ACTS OF CORRUPTION AND SANCTIONS

21 (g)
Does this provision punish not only those who participate as principals, but also co-principals, instigators, accomplices, or accessories after the fact, or in any other manner in the commission or attempted commission of, or in any collaboration or conspiracy to commit, the illicit act?

Yes.

Article 20 of the Criminal Code defines “principal” as any person who commits the act per se alone, in conjunction with another, through another person or others who fraudulently extend their collaboration of a nature such that, without it, it would not have been possible for the fraudulent unlawful act to take place. In addition, Article 22 defines “instigator” as any person who fraudulently causes another person to commit an unlawful act, and states that they shall be punished with the penalty provided for the principal in the crime. Article 23 defines complicity, by defining as an “accomplice” any person who fraudulently facilitates or cooperates in the performance of the fraudulent unlawful act in such a way that, even without such help, the act would have been committed; and any person who, on the basis of prior promises, provides assistance or help after the fact, the punishment for such persons being that provided for the crime in attenuating circumstances in accordance with Article 39.

Furthermore, Article 81 the Tax Code  (of June 8, 1992) establishes punishments for persons who commit tax-related offenses or unlawful acts, either as principals, co-principals, accomplices, or accessories after the fact, and for professionals who take part in tax-related offenses. The above extends also to entities or groups of people with a shared interest, through their representatives, directors, managers, administrators, or agents, as a result of their personal involvement in the infraction, provided they acted in a fraudulent manner or with negligence.

21 (h)
With respect to the punishments established for such offenses, provide the following information, identifying in each case the legal provisions on which your response is based, indicating the source, article number, and date of entry into force.

The Criminal Code (Law 1768 of March 10, 1997), Articles 20 to 23 (see above). Article 185 (bis) categorizes money laundering (legitimación de ganancias ilícitas] and punishes the offense with imprisonment of one to six years.

i.
The punishments established are mentioned in the foregoing paragraph

ii.
The attenuating circumstances provided for in the Criminal Code are the following:

Article 38.- Special attenuating circumstances based on the age, education, customs, and previous and subsequent conduct of the individual, as well as the motives that prompted him to commit crime, and his economic and social circumstances.

Article 40.- General attenuating circumstances when the perpetrator acts out of honorable motives driven by misfortune; under the influence of grave and unjust suffering; under the impression of a grave threat; due to the influence of a person to whom he owes obedience or upon whom he depends; when in his former life he distinguished himself by particularly meritorious conduct; when he has demonstrated his repentance in actions, especially by repairing the damage to the extent that he has been able; and when the perpetrator is an uneducated indigenous person and his ignorance of the law may be proven.

iii.
The aggravating circumstances provided for in the Criminal Code are:

Article 41.  Repetition of the offense.

Article 43.  The judge shall order the most appropriate security measures for repeat offenders as well as the fitting penalty.  Article 43 establishes security measures as well as penalties.

Article 44 imposes the penalty applicable to the most serious crime, the judge also being able to increase the maximum penalty by up to one-fourth.

Article 45.  Punished with the harshest penalty, the judge also being able to increase the maximum penalty by up to one half.

Article 46.  In cases of more than one offense, it devolves upon the judge to deliver a single sentence by determining a definitive penalty for the totality of the offenses.

For tax offenses, the punishments are:

i.
The punishments established:

· Suspension and dismissal from public office.

· Permanent disqualification from performance of public functions, trades, and professions.

· Loss of concessions, privileges and prerogatives.

· Cancellation of registration in public records.

ii.
Attenuating circumstances under national law.

Article 89 of the Tax Code, the legal norm in force, makes no distinction between attenuating and aggravating circumstances but takes into account, for instance, the following circumstances:

· Recidivism and repetition of the offense.

· The charged person’s status as a government official or employee.

· Other circumstances that may emanate from the administrative or court proceedings, even if not expressly provided for by law. 

iii.
Aggravating circumstances under national law. 

See paragraph (ii) above.

NOTE.  Responses have already been provided for the repetitive aspects of questions 21(e) to 31.  Accordingly, only the relevant questions have been answered. 

22 (a)
Does national law categorize and punish the offering or granting to a government official or any person exercising public functions of any article of monetary value in exchange for any act or omission in the performance of his public functions?

Yes.

Article 158 of the Criminal Code categorizes the crime of bribery and punishes it with the penalty of two to six years of imprisonment and a fine of 30 to 100 days reduced by one-third (Article 145).

23 (a)
Does national law categorize and punish acts or omissions in the discharge of his duties by a government official who performs public functions for the purpose of illicitly obtaining benefits for himself or for a third party?

Yes.

· Article 146 of the Criminal Code categorizes the crime of improper use of influences and punishes it with the penalty of two to eight years of imprisonment and a fine of 100 to 500 days.

· Within the realm of the public sector Article 77 of Decree Law 14933 (Fiscal Control System Law) of September 29, 1977, provides that compulsory fiscal proceedings shall be instituted, inter alia, in cases of embezzlement  (defraudación) of public funds. Any person who misappropriates fiscal funds by pretense, concealment, or deception commits the crime of embezzlement. Furthermore, misappropriation or improper withholding of fiscal or public welfare (beneficencia pública) funds is also considered embezzlement. 

24 (a)
Does national law categorize and punish the fraudulent use and concealment of property derived from any of the acts referred to in paragraphs (a), (b), and (c) of Article VI?

Yes.

In the Criminal Code, Article 151, which characterizes Fraudulent Use (Extortion), punishes the offense with imprisonment of two to five years; and Article 152 (Illegal Exaction) imposes a penalty of imprisonment of one month to two years.

25 (a)
Does national law categorize and punish the offering or granting of promises or advantages by its nationals to a government official of another State in exchange for any act or omission in the performance of that official’s public functions in connection with an economic or commercial transaction?

No. See question 18 (a).

26 (a)
Does national law categorize and punish as an offense a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions?

No.

CHAPTER 6.  PROGRESSIVE DEVELOPMENT

27 (a)
Does national law address and punish the improper use by a government official or a person who performs public functions, of any kind of classified or confidential information which the official or person has obtained because of, or in the performance of, his functions?

Yes.

27 (b)
Does the treatment of such conduct under this provision apply to the improper use of information for the official’s own benefit or the benefit of a third party?

Yes.

In the specific case of the Pensions Law (Law 1732 of November 29, 1996), the punishments for the following offenses are clearly provided for in Article 52.

· Misrepresentation of facts (falsedad ideólogica).  In accordance with Article 199 of the Criminal Code, this offense is committed by any person who engages in misrepresentation of the accounting records of pension funds, of the individual accounts of any pension holder, or of the amounts of insurance coverage bought and variable monthly pension installments.

· Breach of trust.-  In accordance with Article 346 of the Criminal Code, this offense is committed when a person breaches their duty of secrecy with respect to the investment strategies of pension funds until such time as that information is public record.

· Fraud.- Under Article 335 of the Criminal Code a person commits fraud when they engage in any activity not authorized by the Office of the Superintendent of Pensions related to the rendering of services, payment of pensions or benefits, or reception of funds in the territory of the Bolivian State, with the aim of creating or rendering long-term mandatory social security services.

· Misappropriation.- Pursuant to Article 345 of the Criminal Code an employer commits misappropriation when they withhold amounts from contributions, premiums and other resources intended for financing long-term mandatory social security services.

28 (a)
Does national law categorize and punish the improper use by a government official or any person exercising public functions, for his own benefit, of any kind of property belonging to the State or to any firm or institution in which the State has a proprietary interest, to which he has access because of, or in the performance of, his functions? 
No.

29 (a)
Does national law address and punish as an offense any act or omission by any person who seeks to obtain a decision from a public authority whereby he illicitly obtains any benefit or gain?

Yes.

Article 146 of the Criminal Code categorizes and punishes improper use of influences with imprisonment of two to eight years and a fine of 100 to 500 days.

SECTION 4.  ARTICLE XI (D)

A.
GENERAL ASPECTS

30 (a)
Does national law address and punish as an offense the diversion by a government official, for purposes unrelated to those for which they were intended, for his own benefit or that of a third party, of any movable or immovable property, monies, or securities belonging to the State, belonging to an independent agency, or to an individual, that such official has received by virtue of his position for purposes of administration, custody, or for other reasons?

Yes.

Article 142 of the Criminal Code categorizes the crime of embezzlement of public funds and established the following punishments: imprisonment of three to eight years and a fine of 60 to 200 days.

CHAPTER 7.  NOTIFICATIONS

31 (a)
If your country has adopted the legislation referred to in paragraph 1 of Articles VIII and IX, on transnational bribery and illicit enrichment, indicate whether it has notified the Secretary General of the Organization of American States accordingly.

No.

CHAPTER 8.  JUDICIAL COOPERATION

A. JURISDICTION

32 (a)
Indicate whether it is possible under current law to exercise jurisdiction over the offenses established in the Convention in the following cases:

Bolivia is not a party to any agreements on such matters; the only such agreements to which Bolivia is a party concern the transfer of convicts and drug trafficking matters.

32 (b)
Indicate any other rule concerning criminal jurisdiction currently in force under national law and indicate its source, the article number, and the date of its entry into force.

Article 1 of the Criminal Code states that the Code applies “To all crimes that the Republic has obligated itself to repress on the basis of a treaty or convention to which it is a party, even if such crimes were not committed within its territory.

EXTRADITION

33 (a)
Has your country concluded extradition treaties with States Parties to the Convention after its entry into force?

Yes.

33 (b)
Indicate whether such treaties have explicitly included the offenses established as extraditable offenses under the Convention.  List these treaties, their dates, and the States Parties thereto.

This agreement does not expressly include this type of offense.

Bolivia signed an extradition treaty in the framework of the Southern Cone Common Market 
(MERCOSUR) on December 10, 1998. The states parties to that treaty are Argentina, Bolivia, Brazil, Chile, Paraguay, and Uruguay.

BANK SECRECY

34 (a)
Are there provisions under domestic law protecting bank secrecy?

Yes.

Law 1488 (Banks and Financial Entities Law) of April 14, 1993, addresses bank secrecy in Chapter One, Title VI, Articles 86 to 90. 

34 (b)
Indicate whether your national legal system allows an exception to bank secrecy in cases of assistance provided by a State Party to the Convention in accordance with this treaty.

No.

Bolivian law does not explicitly allow any exception to bank secrecy in cases of assistance provided by a State Party to the Convention in accordance with the aforementioned treaty. However, Article 87 of the forenamed Banks and Financial Entities Law provides for the following exceptions:

· By means of a justified court order issued by a competent judge within a formal proceeding and by express order through the Office of the Superintendent of Banks and Financial Entities.

· In order to issue reports ordered by judges from the Office of the Superintendent of Banks and Financial Entities in a judicial proceeding and in accordance with the legally prescribed functions of that office.

· In order to issue reports requested by the tax authority on a given liable party who is undergoing a tax review, and provided that said liable party has been formally notified in advance. Said reports shall be processed through the Office of the Superintendent of Banks and Financial Entities.

· In the information that financial entities exchange among themselves in accordance with bank reciprocity and practices.

· In order to issue any reports of a general nature required by the Central Bank of Bolivia.

Furthermore, the Bolivian Criminal Code provides in its Article 185 (Administrative System on Money Laundering (legitimación de ganancias ilícitas) that financial entities and their organs may not invoke bank secrecy when agents of the Financial Investigations Unit require information in order to carry out their functions properly.  Information obtained by the Financial Investigations Unit may only be used for the purpose of investigating money laundering (legitimación de ganancias ilícitas).

35 (a)
Has your government received requests for assistance in the identification, tracing, freezing, seizure, and forfeiture of property or proceeds obtained, derived from, or used in the commission of offenses established in accordance with this Convention.

No.

36 (a)
Has your country designated the central authority for the purposes of channeling the international assistance and cooperation provided for in the Convention?
Yes.

36 (b)
Indicate the name of this central authority and the official responsible, his position, and the telephone and fax numbers and electronic mail address of this central authority.

Dr. Juan Antonio Chain Lupo

Minister of Justice and Human Rights

Telephone: 392982

Fax: 392982

E-mail:

37 (a)
If your national law does not cover any of the provisions or measures mentioned throughout this questionnaire, indicate whether any legislation to correct this situation has been proposed or is in the process of being approved.

No.

37 (b)
Indicate the name and date of this legislation and its status in the consideration and approval process.

38 (a)
Has your country adopted a comprehensive program to fight against corruption?

Yes.

38 (b)
Indicate the name of such program(s).

National Plan for Integrity and Combating Corruption.

ANNEX 1

CLARIFYING COMMENTS ON THE RESPONSES TO THE QUESTIONNAIRE

ON RATIFICATION AND IMPLEMENTATION OF THE INTER-

AMERICAN CONVENTION AGAINST CORRUPTION

It should be emphasized that the Working Group made the following additional clarifying or explanatory comments on the questions contained in the questionnaire.

CLARIFYING NOTE

All legal provisions enter into force upon their publication in the Official Gazette of Bolivia, except as provided for otherwise in the law in question.

Question 2, paragraph (a)

Our country ratified the Inter-American Convention Against Corruption on January 15, 1997, by means of Law of the Republic Nº 1743, the instruments of ratification being deposited on January 23, 1997.

Question 7, paragraph (a)

However, Article 13 of the Government Official Statute provides that, “All public entities shall, by obligation, adopt a code of ethics to be drawn up either by the entity itself or by another similar entity, in accordance with the administrative organization system.

Question 8, paragraph (b)

Article 54 of the Government Official Statute provides that income tax returns “shall also be subject to the principle of openness.”

Question 16, paragraph (c)

There is a proposed law for amendment of the National Internal Tax Service to an Internal Tax Administration with characteristics similar to those of the National Customs.

Question 21, paragraph (b)

We should clarify that in the structure of our legal and administrative organs and institutions only the category of government official exists. Furthermore, we should emphasize that there is a proposed amendment to the Tax Code that categorizes new forms of illegal conduct and establishes harsher penalties.

Question 21, paragraph (e)

The definition of government official is in accord with the one used in Article 1 of the Inter-American Convention against Corruption and is mentioned in the following legal provisions:

· Law 1178 of July 20, 1990, Article 28, clause c).

· Law of the Government Official Statute (Law 2017) of October 27, 1999, Article 5.

· Article 299 of the Criminal Code names the government official as a possible principal in the offense of tampering with mail.

ANNEX 2

COMMENTS AND SUGGESTIONS ON THE DRAFT QUESTIONNAIRE

ON RATIFICATION AND IMPLEMENTATION OF THE INTER-

AMERICAN CONVENTION AGAINST CORRUPTION

The following comments and suggestions are preliminary and are formulated at the request of the Working Group on Probity and Public Ethics
, which began consideration of the aforesaid draft prepared by the Department of Legal Cooperation and Information, Secretariat for Legal Affairs, General Secretariat of the OAS
.

1.
While it is understandable that the draft questionnaire was prepared in total adherence to the norms, provisions and language of the Convention, this methodology also leads to unnecessary repetition of many questions, in particular from questions 21 (e) to 31.


Consequently the inter-institutional working group takes the liberty to suggest that the aspect regarding definitions be mentioned only at the beginning of the questionnaire in order to facilitate its comprehension and use.

2.
We found the wording of the questionnaire to be confusing, disorderly, and lacking in precision, which creates difficulties for its proper comprehension. We, therefore, suggest that the questionnaire be accompanied with a manual containing clear and precise instructions, as well as a glossary of terms, particularly those that are hard to interpret, such as “fraudulent use,” “significant increase,” “concealment,” etc.

3.
We believe that a questionnaire of this sort could be less extensive, and more objective and to the point, bearing in mind the practical considerations of its use.

4.
Furthermore, we consider that the repetitive citing in the questionnaire of the relevant articles contained in the Convention disrupts its continuity and is unnecessary bearing in mind that it refers to that instrument of international law.
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