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Objectives

– Overview of Concept of Mixed Migration
– State Perspectives
– Protection Concerns and Framework under 

International Law
– Application to Unaccompanied and Separated 

Children and Victims of Trafficking
– Review of Best Interest Determination
– Protection Needs



Mixed Migration in the Americas

• Context
• Definition
• Characteristics
• Risks Involved for Persons
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Context for Migration in the Americas
For 2009, the total contribution of Latin America and the Caribbean to global migration amounted to about 25 million people, which amounted to over 13% of the total, according to estimates.
The main reasons for these movements are social exclusion, discrimination, inequality, poverty, unemployment, economic crises or environmental disasters in many countries of Latin America and the Caribbean.
There is a percentage of men, women and children and adolescents who are fleeing persecution, either by human rights violations, armed conflict, gang violence, domestic violence or other reasons.

Others are victims of human trafficking who have suffered deception or coercion for the purposes of exploitation, children who are unaccompanied or separated from their families or extra-continental migrants.

U.S. remains the main destination, followed by Canada.

Mainly intraregional.

Increasing South-South movements.

Increasing number of people from Africa (and to a lesser extent in Asia and the Middle East)

Mixed migration flows are the new context in which it provides international protection to refugees? 
There are no Refugee camps in the Americas 
There are no massive cross-border migration patterns 
We do have new forms of persecution and new social phenomena:  Trafficking and trafficking of migrants

DEFINITION
So  What is a mixed migratory movement?
Mixed flows can be defined as complex population movements that include refugees, economic migrants and others with special needs for protection and assistance (this includes people trafficked illegally trafficked migrants extracontinental and / or NNA unaccompanied or separated) .

They are called mixed flows due to the complexity of its composition, characteristics and needs presented by individuals that comprise them: use the same routes and means of transport as the traffickers themselves, in their attempt to flee or to reach the same destination countries.

CHARACTERISTICS
Main feature: multiple factors driving such movements, and the needs and different profiles of the persons concerned.

Many people may also belong simultaneously to two or more of these categories.

The irregular income is not necessarily the only defining characteristic of the vulnerability of a migrant. For example, many victims of trafficking enter a country legally, but are part of mixed migration flows and are exposed to the same hazards and risks during the migration route to the destination.

Risks Involved for Persons
Abuse and exploitation by traffickers.
Lack of health care, housing and food.
Sexual harassment and abuse against women during the migratory route, including arriving at border
Indiscriminate detention or expulsion.
Arrests in ordinary prisons for long periods without communication.
UASC are treated as adults without ensuring special protection for their condition.
Lack of access to justice systems to protect their rights.
Deterioration of their physical and psychological health (long trips, accidents, diseases, transport)
Exposed to abuse by networks smuggling and trafficking: road abandoned or exposed to various forms of exploitation
Sophistication and dehumanization of smugglers and traffickers
Trend of some criminal networks to "diversify" its activities in order to increase profits and the increase in violence in the flyway - kidnapping, physical and sexual violence, theft raids
Culture and language barriers
Lack of protection mechanisms or information about your rights
Lack of family and community networks protection
Absence of consulates of their countries of origin
Stranded on road
no documents





State Perspectives
INTEREST
•security
•sovereignty
•national capacities
•costs
•local hostility
•Abuse of asylum systems 
(for lack of alternatives)

RESPONSE
•Control and monitoring of 
borders
•Interception and rejection 
at border
•Arrest and detention
•Deportation and return
•Accelerated asylum 
procedures
•Off Shore Processing



Protection Concerns in the Context of 
 Mixed Migration

•
 

Protection Principles under International Refugee Law
•

 
Application to certain persons in need of international protection
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Is international refugee protection incompatiable with combating irregular migration?

What to do to that immigration policy is sensitive to the needs of international protection?

Protection Principles in International Refugee Law

Asylum
Access to land and the procedure for determining refugee status
Non-Refoulement:
No border rejection
No return to a territory where there is a risk
No indirect refoulement
No penalty for illegal entry / irregular:
Indiscriminate application of immigration controls
administrative detention
Interception mechanisms
Criminal prosecution for false documents
Nondiscrimination

Who is eligible for protection?
Refugees and asylum seekers
  Trafficked Persons
  Unaccompanied or separated Children
Victims of human rights violations
Vulnerable migrants (extra-continentals)


UNHCR contributions to debate
Recently, UNHCR has studied and presented their concerns about gaps in international protection around the discussion of the nexus between asylum and migration.

Some of the most recent contributions to UNHCR to develop these concerns are:

(I) The Action Plan of 10 points: response to mixed migration (June 2006)

(II) The High Commissioner's Dialogue on Protection Challenges for International (which began with a meeting in December 2007, but it continues today), and where much of these gaps in protection.

NOTES ON THE 10 Point Plan:

1) Cooperation with key partners - States, government institutions, regional and international organizations with relevant mandates (UNHCR, OHCHR, UNICEF and IOM), and local and international NGOs.
2. Data collection and analysis - on conditions in countries of origin, the motivations of the movement, transportation, transit routes and entry points
3. Systems Protection-sensitive entry - to establish protection safeguards to ensure that border control measures are not applied in an indiscriminate or disproportionate and that do not result in refoulement.
4. Agreements for the reception of asylum - for the registration of new entrants and providing temporary documentation.
5. Systems analysis and pipeline - An initial determination to establish whether to seek asylum and to identify other options available, including return, regularization and regular migration.
6. Differentiated procedures, as well as mechanisms for asylum, to respond to the situation of people with specific needs that are not related to refugees, including victims of trafficking do not need international protection.
7. Solutions for refugees. - Durable solutions.
8. Secondary movements - need to develop a strategy that takes into account the legitimate concerns of States on irregular movements, and the rights and welfare of refugees.
9. Alternatives for non-refugees - supporting States in the return of persons not in need of international protection, where it is the most appropriate response and agreed also that they may be able to access other alternative temporary migration options.
10. Information strategies - to alert people about the risks of irregular movement and the difficulties they may face upon arrival, plus public awareness campaigns on the issue of refugees to combat racism and xenophobia.




Unaccompanied and Seperated 
Children

• Definitions
• Causes
• Risk of Harm
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DEFINITIONS

An unaccompanied child is a person under 18, who is separated from both parents or other relatives and not being cared for by an adult who by law or custom, is responsible.

A separated child is a person under 18, who is separated from both parents or other relatives, but is under the care of an adult who by law or custom, is responsible.

CAUSES
The main unaccompanied child migration are:
Family reunification.
Job and improvement in quality of life.
Abuse or child abuse within the family.
Persecution in home country
Try and deception

Increased exposure or risk:
Sexual exploitation and abuse and trafficking
Forced recruitment into armed forces and gangs or organized crime
child labor
Imprisonment.
discrimination and
No access to food, shelter, housing, health services and education.
Girls: Gender violence and domestic violence.
They can not obtain proper identification, do not have access to records, age can not be determined, nor can they request documents, call the location of the family, or access guardianship systems or legal advice.
Border rejection risk and return.
Refusal to asylum procedures.




Victims of Trafficking

• Definitions 
• (trafficking vs. smuggling)
• How it is done
• Deprivation of Rights
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TRAFFICKING DEFINITION
Trafficking is the use of force, fraud, or coercion to make someone work against his/her will.
Movement is required-for purpose of exploiting a child (NOTE:  In U.S. Geographic movement is not required for trafficking. It can occur within a town/country or across an international border. 
Trafficking victims are forced to work as laborers, domestic workers, or commercial sex workers.
Victims receive little or no pay and are kept enslaved by the traffickers through various means.  
Trafficking is a crime against the victim
Examples of forced work – agriculture, hospitality, factory, construction, landscape, salons/braiding, peddling/begging, restaurants, cleaning  Forced work includes-slavery-practices similar to slavery-removal of organs
Force or deception not required for any category of forced work in the case of child trafficking.


SMUGGLING
A a fee-for-service arrangement for trans-national transport.
 Smugglees are willing participants. No force, fraud, or coercion applies.
 An extremely dangerous way to travel.  Smugglees may be abused, assaulted, or abandoned by the smugglers. Methods of transport too often prove deadly.
 Smuggling is a crime against 

How its done
Smugglers will do whatever it takes to ensure that if a child is apprehended, that he or she will be released to a sponsor and not deported.  
Smugglers may pay individuals to pose as family members in order to get children out of federal custody.
Sometimes a family is still obligated to pay a portion of the travel debt if the child is deported.
If the smuggling debt is not paid, smugglers may threaten the child’s family in home country or even the child in the US in order to get their money.



Trafficking
How it is done
A recruiter convinces the victim to cooperate.
Recruiters deceive victims with the promise of a good opportunity.
Traffickers condition or season victims using threats and violence to force their agreement to work.
Since victims are tricked and forced any initial “agreement” does not count. They work against their will.
Victims are paid little or nothing for their work. Traffickers keep the earnings as payment for the victim’s living expenses and “travel debts” that often carry very high interest rates. 
Victims are often trapped in a cycle of debt bondage.



Trafficking deprives children of a wide range of rights:
Preserve identity		-- Parental care and family environment
Education			-- Healthcare
Rest, leisure, and play
Protection from physical and mental violence, economic or sexual exploitation, harmful or hazardous work, abduction, sale and trafficking




Legal Framework for International 
Protection

• Non-refoulment
• Non-Discrimination
• Best Interest Determination
• Rt. To Life Survival and 

Development
• Rt. To Express Views
• Confidentiality
• Duty on States to Prevent 

Trafficking of Children
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LEGAL FRAMEWORK


Respect for the principle of non-refoulement (Art. 33 of the Conv. 1951 Refugee and 3 CAT)

No return a child to a country where there are substantial grounds for believing that there is a real risk of irreparable harm to the child.

They shall refrain from returning a child in any way to the borders of a State where there is a real risk of underage recruitment into the armed forces, not only as a combatant, but also with the purpose of providing sexual services to members of the armed forces, or if there is a real risk of direct or indirect participation in hostilities, either as a combatant or carrying out other military functions. (OG N6, paras 27 and 28)

Legal obligations of States (Art. 1 CDN):
Apply with reference to all children who are within its territory and on the other those who are subject to its jurisdiction.

Non-discrimination (Art. 2 CDN)
Prohibits discrimination on the situation of unaccompanied or separated child's or his refugee status, asylum seeker or migrant.

BID (Art 3)
The interests of the child as a primary consideration in the search for solutions to short and long term (Article 3)

The determination of the best interests of the child (DIS) requires an assessment or individual analysis of its identity and, in particular, of his nationality, upbringing, ethnic, cultural and linguistic, as well as the vulnerabilities and protection needs. This assessment is progressive or constant and seeks to know and understand in order to properly assist the person.
allow the child access to the territory is a prerequisite to this initial assessment process, which must take place in an atmosphere of friendly and safe by qualified professionals trained in interview techniques that take into account age and gender (OG N6 to 20),

The right to life, survival and development (Article 6)

Includes maximum possible protection against violence and exploitation, which would endanger the child's right to life, survival and development.

Arrangements should be in practice at all levels to protect children from the risks described. Such measures could include the institution priority procedures for child victims of trafficking, the prompt appointment of guardians, inform children of the dangers and the establishment of measures for observing children particularly at risk. (OG N6, paras 23 and 24)

Children's right to express their views freely and participation (Article 12)

In determining the measures to be taken in respect of unaccompanied or separated, are elicited and taken into account the views and wishes of the child.
It is imperative that children are provided with all relevant information about their entitlements, services available, especially media, the procedure to apply for asylum, family tracing and the situation in the country.
With respect to the protection, care and accommodation and legal representation
The information must be provided in a way that is appropriate to the maturity and level of understanding of each child. (OG N6, paras 25)

Confidentiality or privacy (art. 16 CRC)

It applies in all fields and particularly in the healthcare and social. Care must be taken that information sought and legitimately with a purpose is not inappropriately used for another.

Confidentiality concerns also respect the rights of others. For example The emphasis will not endanger the welfare of the people who stay in the country of origin of the child, especially their families. Moreover, information concerning the whereabouts of the child shall only be held against their parents when required by the child's safety or protect the "best interests" of the child. (OG N6, paras 29 and 30)

Trafficking Prevention
CRC Article 35: States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form. 




Best Interest Determination

• A formal process, provided strict procedural safeguards 
established to determine the child's best interests, 
especially in making important decisions that affect 
them.  It must ensure:
– Child participation without discrimination (including 

foreign minors)
– Involve experts in relevant areas responsible for 

making decisions
– Balancing all the factors relevant to assess the best 

option.
– Cooperation and coordination govt, NGO, etc.
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This methodology can be adapted to help governments, civil society, international organizations and other partners to better protect unaccompanied children and adolescents, it complements and reinforces national mechanisms for protecting children.

The guidelines for the DIS were developed by UNHCR in collaboration with UNICEF, the Committee on the Rights of the Child by the UN, the International Committee of the Red Cross (ICRC), and NGOs specializing in child protection and the IRC and Save the Children, among others.



Protection Needs

• Identify and provide immediate assistance and protection needed:
– shelters and food
– interpreters
– consular attention
– medical and psychological
– legal representation
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Institutional Response to Managing these flows:
complementary protection mechanisms
options to regularize their status or transit
information on conditions in countries of origin
assisted voluntary return programs for those wishing to return to their country of origin
cooperation between countries of origin, transit and destination in the Americas to facilitate management of these flows on basic issues such as identification, documentation and repatriation





What does this mean in the migration 
context?

• Access to the Territory
• Identification Profile (if unaccompanied or separated and which has 

immediate needs)
• Care and accommodation
• Registration and documentation
• Appointment guardian or legal representative
• Interviews (with presence tutor)
• Determining the Best Interests of the Child and referral mechanism 

activated
• If you have international protection needs: channeling institution 

responsible for refugee status determination
• Determination of the status or other protection needs (such as being 

trafficked)
• Identification of durable solutions and implementing them
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1. ID upon arrival or detection
Check whether or "unaccompanied or separated"
If international protection may be required (if applicant for refugee status or not)
= Existence of national procedures
= Staff trained to identify and communicate with the child identifying immediate needs and channeling to adequate
2. Registration and documentation (interviews)
3. Appointment of a guardian or legal representative
= Independent accredited organization to ensure the safeguarding of the interests of children and their needs are met until they start the durable solution
4. If applicant:
Application process as soon as possible (the children are the first to receive attention and assistance)
Protect against exposure to risk (non-refoulement)
Addressing nonverbal
Case by case (reasons for persecution)
Give the benefit of the doubt to the minority
Giving details of the procedure (clear for their age / maturity)
Interviews conducted by trained
5. Respect for the principles of international refugee law
(Entry of / access to the procedure / no return and no arrest)
Detention (Art 37 of the CRC)
It can only be considered as a last resort.
Accommodate children in appropriate facilities (focus on "caring for these people")
Do not place them in isolated areas / access to education
6. Identification of durable solutions
If they qualify for refugee status:
local integration and / or
resettlement (principle of family reunification)
If you do not qualify.
Evaluate solution according to the best interests of Child
If it is determined that the return is the right solution to make arrangements for return
7. Cooperation and coordination throughout the process
Development of close cooperation among a variety of government agencies, specialized agencies, civil society.






QUESTIONS?
www.unhcr.org

Twitter: @UNHCRdc

Facebook: UNHCRWashington
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