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1.  Introduction 
 
 The International Telecommunication Union (hereafter ITU) is an international organization of 
rare antiquity and provenance, dating from the nineteenth century.1 The importance of international 
co-operation for international telecommunication is surely obvious, as is the vast increase in the 
importance of international telecommunication for the world economy over the period of the ITU’s 
existence. The organization has shown itself able to keep abreast of changing technology, and has 
come in the era of its existence as a United Nations specialised agency to accommodate the 
geostationary orbit within its mission in the era of man’s initial steps towards the conquest of space.2 
 These achievements notwithstanding, the developments in telecommunications law seem to 
have shifted from the ITU’s domain to that of the World Trade Organization. The GATS and the 
subsequent agreements in relation to telecommunications under its aegis seem now to have stolen 
centre stage. And in a 2004 WTO case, a decision which raised the ante beyond that of NAFTA and 
brushed aside arguments that the challenge to Mexico’s régime was subversive of the ITU’s 
accounting rates system, has provided a successful exercise of international judicial settlement of 
disputes.3 The ten years old WTO now apparently sets the pace for its century old plus senior 
organization. 
 From telecommunications to intellectual property.  Again, from the nineteenth century states 
have been negotiating agreements related to the recognition and protection of intellectual property. 
The importance of this area of law has been acknowledged by the existence since that time of an 
international organization which has also become a United Nations agency, the World Intellectual 
Property Organization.4 But the Marrakesh Agreement has led to something like a takeover of this 
area by WTO by virtue of the TRIPS.5 
 From intellectual property to environmental law.  In 2002, the World Trade Organization was 
mentioned more often in the Johannesburg Declaration and Plan of Action than was the United 
Nations Environmental Programme. The Johannesburg instruments represented the outcome of the 
highest level environmental gathering sponsored by the United Nations for ten years, and the United 
Nations Environmental Programme is the high profile agency of the United Nations itself dedicated 
to environmental matters. And yet the World Trade Organization, a body by no stretch of the 
imagination so dedicated, steals the thunder from UNEP.6 
 We can but acknowledge, surely, that the World Trade Organization has in ten years made its 
mark in the world of international relations in a manner rarely achieved in history, and to such an 
extent that there could hardly but be an impact on international law, the legal conscience of 
international relations. 
 In this discussion, it is proposed to attempt a broad brush evaluation of particular aspects of 
that impact of the World Trade Organization on international law. Inevitably, impact can be positive 
or negative, even if the viewpoint of the evaluator may produce variations in the assessment of what 
counts as positive and what counts as negative. Without denying the subjectivity problem, this 
lecturer offers, in response to the honorific invitation of the Inter-American Institute of International 
Law, his own respectful evaluation of some aspects of that impact. 
 The question will be considered in some different dimensions of the Organization’s activity: 
contribution to international law through institutional design, through the impact of its values in 
other areas of international law, through the ambition of its substantive doctrines, and through its 
development of other areas of international law. 
 

                                                 
1  ITU traces its history back to the International Telegraph Union created by the International Telegraph 
Convention 1865 (see http://www.itu.int/aboutitu/overview/history.html (accessed for this purpose February 11, 
2005). 
2     See art. 1.2(b) of the Constitution of the ITU. 
3    Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004, §§7.122 ff. 
4    See the chronology provided by WIPO at http://www.wipo.int/treaties/en/general/ (accessed for this 
purpose February 16, 2005). 
5     Agreement on Trade-related Aspects of Intellectual Property Rights, Including Trade in Counterfeit Goods. 
6   See the discussion below under the rubric Harmonising revisionism as an achievement of WTO law: the 
conquest of environmental law? 
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2. Contribution to international law through institutional design: the extension of the 
dimension of dispute settlement 

 
 To a student of international relations, the high profile of the WTO dispute settlement system 
in the Organization’s operation seems to command attention as a phenomenon whose level of 
effectiveness is new. The prolific nature of its output and its impact are both impressive, even if the 
student’s reaction is less fulsome than that of a former member of the Appellate Body, stating  that 
“the dispute settlement system negotiated during the Uruguay Round seems to me still an 
extraordinary achievement that comes close to a miracle”.7 The world’s super-power has been seen 
to change its policy bent in matters of domestic political sensitivity on account of decisions of that 
system. And there are regions in which such a decision has seemingly had catastrophic effect on 
local economies. Change of a level which might have been expected to take sustained diplomatic 
effort is now capable of almost instant achievement by comparison by WTO litigation. Surely 
international law must have extended its boundaries for such results to have been achieved? 
 The statistical achievement may be noted, as we seek to analyse the system by its components, 
to see where it has advanced on the institutional achievements of international law. There is a well-
established analytical framework by reference to which we may undertake the assessment. We will, 
making use of elements of that framework, look at the constitutional basis of the system, the 
composition of the adjudicator (the inelegance of this expression is explained below), jurisdiction 
ratione personae, and jurisdiction ratione materiae. 
 

2.1 The constitutional basis of the system  
 
 The WTO Dispute Settlement system is orthodox in being based on dedicated treaty 
provisions. The Dispute Settlement Understanding could well have been entitled the Statute of the 
Dispute Settlement Body, since that Understanding seems to serve the function in relation to the 
Dispute Settlement Body that the Statute of the International Court of Justice does in relation to the 
ICJ and the Statute of the International Tribunal on the Law of the Sea (hereafter “ITLOS”) does in 
relation to ITLOS. 
 In all three cases, there are discrete treaty provisions in a separate instrument but which is part 
of a larger package of agreements. Article 92 of the U.N. Charter makes the Statute of the ICJ an 
integral part of the Charter. Article 318 of the United Nations Convention on the Law of the Sea 
(hereafter “the Montego Bay Convention”) makes the Annexes an integral part of the Convention, 
and the Statute of ITLOS is one of the Annexes (Annex VI). In the case of the Agreement 
Establishing the World Trade Organization, its Annex II comprises the DSU. The DSU is thus 
among the “agreements and associated legal instruments included in Annexes 1, 2 and 3” which are 
made “integral parts” of the Agreement by Article II.2 of the WTO Agreement. 
 Orthodoxy connotes lack of novelty, so this is not one of the areas of development of 
international law. Arguably, it represents the completion of a slow process of development to best 
practice, from the informal arrangements which were the best available under the sparse provisions 
of Article XXII of GATT, through the development and operation of the GATT panel system, to the 
present stage. 
 

2.2   The composition of the adjudicator  
 
 “Adjudicator” is not usually a collective noun, and “composition of” relates only to a 
collectivity, so apology is needed for the use of the phrase “composition of the adjudicator”. This 
attribution of collective character in departure from usage is an expositionary device borrowed from 
the Dispute Settlement Understanding itself, where the word “arbitrator” is specifically defined as 
capable of referring either to an individual or a group.8 
 A more natural turn of phrase might seem to be to use “adjudicating body” instead of thus 
torturing the meaning of “adjudicator”, although this involves using the collective “body” to include 

                                                 
7     Ehlermann, ‘Six years on the bench of the “World Trade Court”’ in 36(4) Journal of World Trade (2002) 
605. 
8    See e.g. DSU art. 22.6, Footnote (DSU Footnote 15); cf. the recourse by the United States under that 
paragraph to arbitration against Brazil in U.S.-Continued Dumping and Subsidy Offset Act of 2000 (the Byrd 
Amendment case) where the arbitrator comprised the three-person original panel (WT/DS217/ARB/BRA 31 
August 2004, §1.9). 
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a single individual. But in the WTO dispute settlement system, the highest ranking “Body” so styled 
is the Dispute Settlement Body itself, which is elaborately designed so as to be prevented, by virtue 
of the reverse consensus system to be explained, from undertaking adjudication. The concept of a 
collective adjudicator is offered as a lesser evil than depriving the DSB of a monopoly of the use of 
“Body”. 
 Mere orthodoxy would be insufficient as an evaluation of the composition of the adjudicator. 
Here, there is a level of complexity which may not be unprecedented in any particular aspect, but 
the combination into one package may be an advance in international law. 

  
2.2.1  The role of the Dispute Settlement Body and the reverse consensus system  

 
 There is a basic difficulty in some of the dispute settlement structure that of a sharp difference 
between form and substance, and this difference shows up in relation to the composition of the 
adjudicator. 
 In form, decisions in disputes are taken by the Dispute Settlement Body. Article 2.1 of the DSU 
establishes the DSB, and Article IV.3 of the Agreement Establishing the WTO provides that the 
General Council, which under Article IV.2 comprises representatives of all WTO members, and is 
to that extent a political organ, shall meet to discharge the responsibilities of the DSB. So the 
contrast between form, two distinct bodies, the General Council and the DSB, and substance, with 
the DSB being a mere alter ego of the General Council, applies even at this basic level. 
 Those decisions are in form taken by consensus. According to article 2.1 of the DSU, “....the 
DSB shall have the authority to establish panels, adopt panel and Appellate Body reports, maintain 
surveillance of implementation of rulings and recommendations, and authorize suspension of 
concessions and other obligations under the covered agreements....”, and article 2.4 reads, “Where 
the rules and procedures of this Understanding provide for the DSB to take a decision, it shall do so 
by consensus.” Consensus is defined by DSU’s footnote 1, which is a footnote to article 2.4: “[t]he 
DSB shall be deemed to have decided by consensus on a matter submitted for its consideration, if no 
Member, present at the meeting of the DSB when the decision is taken, formally objects to the 
proposed decision.” 
 If the form represented the substance, as it did under the GATT 1947 system which preceded 
the WTO, this would have remained a very unsophisticated system of dispute settlement, although 
defence of the success of that GATT system can be found.9 The consensus decision system would 
have retained characteristics of political negotiation to the detriment of a systematised judicial 
approach. The complainant state and the defendant state are both members of the DSB, and can 
therefore prevent consensus from being achieved: no voting disqualification of the disputant parties 
is applied such as that which obtains under article 27.3 of the United Nations Charter.   

                                                 
9  Matsushita, Schoenbaum and Mavroidis, although describing the GATT process as “successful” 
(Matsushita, Mitsuo, Thomas J. Schoenbaum and Petros C. Mavroidis, The World Trade Organization: Law, 
Practice and Policy, 2003, Oxford: University Press, at p. 20), two paragraphs later acknowledge “...serious 
shortcomings inhibited its effectiveness. Such shortcomings included...blocking of the adoption of panel reports 
in the GATT Council...” Hudec gives a rather different assessment, pointing to the progression from the 1950’s 
where, in his view, “[l]egal rulings were drafted with an elusive diplomatic vagueness. They often expressed an 
intuitive sort of law based on shared experiences and unspoken assumptions. Because of policy cohesion within 
this community, the rate of compliance with these rather vague legal rulings was rather high”, to the 1980’s 
where “[t]he steadily increasing ambitions of the legal system eventually brought an increased number of failures 
in their wake. In a number of cases involving highly sensitive issues, governments used their veto power under 
consensus decision-making practice to block creation of panels or adoption of adverse panel reports.” (Hudec, 
Robert E., Enforcing International Trade Law: The Evolution of the Modern GATT Legal System, 1993, Salem, 
N.H.: Butterworth Legal Publishers, at pp. 12, 14) (the passage at p. 12 is cited by Howse, Robert, “Adjudicative 
Legitimacy and Treaty Interpretation in International Trade Law: The Early Years of WTO Jurisprudence” in 
Weiler, J.H.H. ed., The EU, the WTO and the NAFTA: Towards a Common Law of International Trade?, 2000, 
Oxford: University Press, p. 35 at p. 37). 
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 The form is prevented from representing the substance, however, by the artificiality of the 
reverse consensus (or “negative consensus”) system.10 The passages from article 2 cited above are, 
if read in isolation, misleading as a guide to the totality of the decision making rule system. 
 The reverse consensus system as drafted seems to rely logically on the assumption that a 
system of decision based on consensus leaves open the question, what obtains by default where 
there is no consensus? 
 But should the answer to that question not be that the status quo prevails by default? The status 
quo surely prevails ex hypothesi if, in a given situation, nothing happens. Under a consensus rule, if 
there is a proposal which fails to achieve consensus, nothing has juridically happened. With no 
event, the basic international law dispute settlement régime, the rule that jurisdiction of an 
international court is based on consent, must surely be all that remains. The status quo would 
presumptively therefore exclude compulsory dispute settlement. 
 Under the DSU, however, this logic has only partial and temporary application. Article 6.1 says 
“If the complaining party so requests, a panel shall be established at the latest at the DSB meeting 
following that at which the request first appears as an item on the DSB's agenda, unless at that 
meeting the DSB decides by consensus not to establish a panel.” That means that at the meeting 
where the panel request is first tabled, the default position is that there is no panel. The “meeting 
following” deadline is still in the future, and in the default of consensus the status quo prevails.  
 At the next meeting, however, the default position is reversed, and a consensus is required to 
block the establishment of a panel. Here there may be a consensus decision in form, to the extent 
that the DSU so describes it, but this is not consensus in substance, since the complainant has 
succeeded in changing the status quo although there is no consensus for change. 
 Since the interest of one party is normally contrary to the default position, it is standard to find 
that the defendant state blocks the establishment of a panel at the first meeting, and that the 
complainant blocks the attempted blocking at the second meeting. 
 At later stages in the progress of the litigation, the default of consensus position continues to 
protect the continuation and completion of the dispute settlement process. At those stages, the 
question as to form or substance might no doubt wear the perspective that with the establishment of 
a panel, there is a new dynamic status quo leading inexorably to decision and implementation, so 
that the need for a consensus to interrupt the process is no longer a reverse consensus issue: in the 
consent jurisdiction situation of the ICJ the consent principle ceases to obstruct jurisdiction once the 
court is seised of the dispute.11 
 The upshot of this régime is that the DSB’s formal decision-making power is in fact delegated 
automatically to the panel, appellate body or arbitral tribunal, as the case may be, which hears the 
case. So the consensus rule, normally the enemy of compulsory dispute settlement, operates to 
preserve that compulsory dispute settlement under the DSU. The DSB makes the final award, but 
has no discretion in so doing, and merely rubber-stamps the outcome of the judicial process. 
 Since the role of the DSB is ultimately, therefore, essentially formal, the assessment of the 
innovative character of the system needs to pay special attention to the judicial process which is 
rubber-stamped rather than to the role of the DSB.12 

                                                 
10      The adjectives are not applied by the DSU. For their scholarly currency, see, e.g. Gabrielle Marceau’s 
online article “WTO Dispute Settlement and Human Rights”, p. 9 (using “reversed” rather than “reverse”) 
(accessible through http://www.ejil.org/journal/Vol13/No4?art1.html, and the reference to “negative consensus” 
in the WTO training module on the Dispute Settlement System, under “Decision-making in the DSB” at 
http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c3s1p1_e.htm (both pages accessed for this 
purpose February 16, 2005) . 
11  “Once the Court has been regularly seised, the Court must exercise its powers, as these are defined in the 
Statute. After that, the expiry of the period fixed for one of the Declarations on which the Application was 
founded is an event which is unrelated to the exercise of the powers conferred on the Court by the Statute” 
(Nottebohm Case ICJ Rep. 1953, p. 122, cited in Military and Paramilitary Activities In and Against Nicaragua 
(Nicaragua v. U.S.A.) (Merits) [1986] I.C.J. 14, §54). 
12  To the extent, of course, that the consensus description of an anti-consensus result at the initiation of the 
proceedings made the system politically more palatable and thereby facilitated its creation, the result of the 
fiction of DSB adjudication may be conceded to have been an advanced and unusually effective instance of the 
basic diplomatic technique of preserving face, regardless of the legal analysis. 
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2.2.2  The panels  
 
 The basis of the judicial process is the panel system. Complainant members can effectively 
demand the creation of a panel of three experts to hear complaints of violations of the relevant 
agreements. There is a standing panel from whom the panelists can be drawn, but panels may 
include persons not from the standing panel. 
 Ultimately the agreement of disputants can influence the composition of the panel, but that 
freedom of choice is less in the WTO system than in some other systems. The Director of the WTO 
ultimately settles the composition of the Panel, after the Director has consulted the disputants. In 
practice, there is quite extensive use of persons who are not members of the standing panel, and it 
would be naive not to assume that disputants’ views on composition are a relevant factor in this 
result.13  
 This problem is by no means new, however, reflecting early twentieth century experience in the 
Permanent Court of Arbitration.14 It cannot but be attractive to litigants who can agree on their 
judges to be able to use those judges. This is, of course, a characteristic of systems of arbitration. 
But the flexible standing panel system enables states to have some of the best of both worlds, the 
institutional stability of a standing institution with the comfort of freedom of choice for the judges. 
Admittedly the experience of the ICJ, where the special chamber option has been relatively lightly 
used, does not fit this generalisation. 
 Nationals of the disputant member states are disqualified from membership of Panels. This is a 
striking departure for the international law model where states have opportunities to ensure that they 
have national representation on the hearing body, as is the effect of the system of ad hoc judges of 
the ICJ under article 31 of its Statute. There is a provision, however, in DSU article 8.10 for a 
developing country member on request to have one of the Panel from a developing country. 
 Given the differences of interests among different developing countries, let alone the view 
prevalent in WTO circles that developing status is a self defined category, the notion that article 
8.10 has any functional equivalence with article 31 of the ICJ would be risible. On the other hand, 
the WTO system obviously rests on a greater presumption of integrity of judges than does the 
Statute of the ICJ, as the WTO system of recruiting panels from government officials15 must require. 
 

2.2.3  The appellate body  
 

2.2.3.1  Precedents for appellate jurisdiction in international law: general  
 
 The creation of an Appellate Body under the DSU looks more like an innovative advance than 
any of the institutional aspects of the system. Appellate jurisdiction in international law is rare, 
although not wholly unknown. 
 

2.2.3.2  Precedents for appellate jurisdiction in international law: the ICJ  
 
 The prestige of the ICJ in the world of international law is unparalleled. It might seem, indeed, 
anomalous to a hypothetical visitor from outer space that its prestige is not accompanied by an 
appellate jurisdiction over other international tribunals. Yet this is far from being the case. In a 
world with a multiplicity of international agreements with dispute settlement régimes which do not 
start with invoking the jurisdiction of the ICJ, there is no general practice of providing for appeal to 

                                                 
13    See Davey, William J., “A permanent panel body for WTO dispute settlement: desirable or practical?” in 
Daniel L.M. Kennedy and James D. Southwick eds., The Political Economy of International Trade Law: Essays 
in Honour of Robert E. Hudec, Cambridge: Cambridge U.P., 2002, p. 496 at p. 500: “...parties have become 
more discriminating in their acceptance of proposed panelists”. 
14   Thus see Hudson, Manley O., International tribunals: Past and Future, Washington: Carnegie 
Endowment/Brookings Institution, 1944, p. 161, referring to “special” tribunals where “some or all of the 
arbitrators were not chosen from the panel of the members of the Permanent Court of Arbitration.” 
15  DSU art. 8.1. But then government officials are so highly regarded that the Appellate Body in EC - 
Bananas had to respond to a challenge to any other form of representation before it than by a government 
official. The Appellate Body permitted representation by private counsel, but the fact that this was not taken for 
granted, and that such representation had indeed been rejected by the Panel below, tells its own story (European 
Communities - Regime for the Importation, Sale and Distribution of Bananas WT/DS27/AB/R 9 September 
1997 §§5-12). The Appellate Body’s decision was applied to Panel proceedings by Indonesia - Automobiles 
(Indonesia - Certain Measures Affecting the Automobile Industry WT/DS54/R 2 July 1998 §14.1). 
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the ICJ: the ICAO Council case is the rare illustration of the exercise of a rare instance of ICJ 
appellate jurisdiction.16 The Ambatielos case arguably deserves listing also as an exceptional 
instance of an indirect exercise by the ICJ of a quasi-appellate role, in taking the jurisdictional 
decision in relation to another tribunal, an ad hoc arbitral tribunal.17 
 The appellate structure in the WTO system, therefore, is not grounded in any tradition in the 
law of the ICJ, notwithstanding that the ICJ’s exalted rank may be argued to call for reference for 
purposes of comparison in any discussion of dispute settlement issues in international law. 
 

2.2.3.3 Precedents for appellate jurisdiction in international law: the European 
Communities judicial system  
 
 The European Court of Justice is perhaps the example that would spring to mind of appellate 
jurisdiction in international law, given the structure of the Court of Justice and the Court of First 
Instance as that obtained at the birth of the WTO. The European system’s third millennium 
augmentation under the Treaty of Nice, using judicial panels to create an additional tier of the 
system, comes too late to challenge to the novelty claims of the WTO system at the time of its 
creation. 
 The question arises in this instance, however, of the extent to which European law has the 
character of international law. The base of the European Communities’ judicial institutions 
jurisdiction in the EC Treaty and the Protocol on the Statute of the Court of Justice looks like 
international law, but at least some of those institutions’ work would provide grist for the mill of 
those demonstrating the sui generis and multidimensional character of European law. 
 When the context is trade law, the fact that the European Communities’ functions so 
extensively in the WTO as though it were a single state seems relevant. In that context, the 
European example seems arguably discountable as a system estopped from asserting its international 
character in this analysis, so as to challenge the credit due to the WTO system for leading in the 
direction of international appellate jurisdiction. And even without reference to such quasi-procedural 
niceties as estoppel, it is surely obviously less of an achievement to have built an appellate structure 
within a system with such depth of integration as Europe has than to have done so in a global régime 
without any remotely discernible underpinning by forces of political integration.  
 

2.2.3.4 Composition of the Appellate Body  
 
 The Appellate Body comprises seven judges, who sit in panels of three. The panels consult 
with the other members in their consideration of cases. Members have no say in the choice of the 
judges who hear a particular case. The nationality of members of the Appellate Body is not relevant 
to the decision which members hear a particular case, since that is to be based on a rotation system, 
but the composition of the Appellate Body itself is required by article 17.3 of the DSU to be broadly 
representative of WTO membership, and that requirement obviously indirectly engages criteria of 
nationality weighting.  
 Persons affiliated with a government are disqualified from serving. This provision signals that 
the post is capable of being held on a part-time basis. It is also in striking contrast to the 
composition of panels, where government officials are normally qualified,18 and governments 
undertake to permit their officials to serve.19 
 There is no mechanism in the DSU, other than the criteria for appointment, to try and mediate 
the obviously political nature of election by the DSB. States seem to have lost the affection for 
indirect nomination for this purpose, such as is provided for by article 4.1-2 of the Statute of the 
International Court of Justice. 
  
 
 
 

                                                 
16  Appeal relating to the Jurisdiction of the ICAO Council, I.C.J. Reports 1972, p. 16, dealing with art. 84 of 
the ICAO Convention 1944 and the art. 2.2 of the International Air Services Transit Agreement 1944.  
17  I.C.J. Reports 1953, p. 10; 12 R.I.A.A. (1963) 83. 
18 See Article 8.1, “Panels shall be composed of well-qualified governmental and/or non-governmental 
individuals...” (emphasis supplied). 
19 See Article 8.8. 
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2.2.4  Arbitration  
 
  For all the long history of international law arbitration, there are aspects of its application under 

the DSU which do not fit the typology. 
 

2.2.4.1 Article 25  arbitration  
 
  The nearest example to the paradigm would seem to be arbitration under Article 25. Members 

may be agreement resort to arbitration and thus outflank the panel procedure. This kind of 
arbitration is described in the language of ADR, and is considered below under that heading. 

 
2.2.4.2 Arbitration in the award implementation process  

 The arbitration which is frequently recorded, however, is not the stand-alone article 25 
arbitration, but the use of arbitration as a mechanism complementary to the panel and Appellate 
Body process and, indeed, also to article 25 arbitration. 
 Such arbitration can be used to fix a reasonable time for implementation of a decision by the 
DSB generated through the panel/appellate body process, or to determine whether countermeasures 
for noncompliance with such a decision fall within the equivalence limits required for such 
countermeasures. 
 The drafting seems fairly described as casual in quality. The rule governing the choice of 
arbitrator in default of agreement by the parties, typically a central plank of any agreement for 
submission to arbitration, is found in a footnote.20 The actual rule, providing for selection by the 
Director if the parties do not agree, is of a common, or garden, variety. 
 The original panel is the arbitrator of choice in the countermeasures evaluation instance.21 
Given the limitations on the original choice of panel, this tendency to limit the normal party freedom 
of choice of arbitrator may be regarded as a departure from the model. It again provides an 
illustration of the pervasive difference between form and substance that there should be a separate 
identification of the same adjudicator when functioning as a panel and when functioning as an 
arbitrator, when harmony of decision is the obvious objective. 
 

2.2.5  ADR anachronistically so styled  
 
  There seems to be a real difference between article 25 arbitration and the panel process 
notwithstanding the comments above on the likelihood of member agreement to panel composition. 
There is nothing in article 25 to suggest any mode of supplementation of the parties’ role in 
choosing the arbitrator, not even the traditional methodologies of composing the arbitral tribunal in 
default of such agreement. 
 Article 25 describes“arbitration within the WTO” as “an alternative means of dispute 
settlement”. Given the current vogue of the alternative dispute resolution (ADR) movement in 
national jurisdictions, as highlighted by UNCITRAL’s work in its Model Law on International 
Commercial Conciliation,22 it is tempting to see this as provision as seeking to clothe article 25 
arbitration with the ADR jacket. 
 This does not produce a neat analytical fit, however, for two separate reasons at least. 
 Firstly, in the history of international law, arbitration has an older continuous history than 
judicial settlement of disputes. “Alternative” is a reasonable label for arbitration in a national system 
which paradigmatically has a standing judiciary of a history at least coextensive with that of the 
political unit. In international law, with no such history, the point seems to have merit that 
arbitration has some claim to pride of place which should relegate judicial settlement to the 
“alternative” basket, if such a labeling is desired. 
 Secondly, the DSU provides for good offices, conciliation and mediation as well as arbitration, 
which would be procedures paradigmatically within the ADR grouping in national law. But they are 
not treated together with arbitration, and the “alternative” label is not applied to those means in the 
                                                 
20      See e.g. DSU art. 21.4, Footnote (DSU Footnote 12). 
21      DSU art. 22.7, Footnote (DSU Footnote 16). 
22   See UNGA Res. 57/18 19 November 2002, recommending the text and “Noting that such dispute 
settlement methods...are increasingly used in international and domestic commercial practice as an alternative to 
litigation”. 
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text, although it is obvious that the link would have been understood at the time of the draft.23 And 
even in national legal systems it would not be consistent with the current vogue to classify 
arbitration as ADR and to omit the other procedures from the category - rather the reverse. 
 If we look at the provisions related to good offices, conciliation and mediation, moreover, there 
is no provision to make the results of those proceedings binding, even by agreement. This again 
would be a departure from current ADR thinking. 
 The conclusion must be; therefore, that the concepts used in the DSU ought not to be seen as 
carrying the nuances that they do in the national law context, notwithstanding that there may be 
some overlap in meaning. The WTO system cannot be congratulated for any elegance of 
accommodation of ADR developments into international law. 
 

2.3  Jurisdiction ratione personae  

2.3.1 Members only  

 In the case of the United Nations Organization, participation in the Charter automatically 
carries with it participation in the ICJ, but there is the possibility of participation of the Statute 
without participation in the Charter. In the case of the WTO, there is total congruence between 
membership of the Organization and access to the judicial bodies under the DSU, without any 
provision for access by non-members of the WTO. The WTO system is thus less ambitious, if 
anything, than the ICJ model, so this is not an advance in terms of international law. 

 
2.3.2 Access of non-state members  

 
 Some qualifications might be canvassed to this general observation. The WTO membership 
may have exclusive access to the DSB, but that membership is qualitatively (although not 
quantitatively) wider than that of the United Nations to the extent that separate customs territories 
can be members of the WTO. But as against that, special recognition was able to accord United 
Nations membership to Ukraine and Byelorussia when they were not independent sovereignties in 
international law, so there is at first sight hardly an advance here.  
 The riposte might follow, however, that Ukraine and Byelorussia enjoyed membership together 
with the Soviet Union, the state of which they were part, but in the WTO Hong Kong was able to 
enjoy membership when the state of which it is part, China, was not yet a member of the WTO. 
And, moreover, the flexibility of WTO membership has a functionality notoriously missing in the 
United Nations, that of being able to accommodate the Taiwan situation because of the multiplicity 
of membership.24 
 If we can thus squeeze this advantage out of the WTO system, it remains the case, however, 
that this is only indirectly an aspect of jurisdiction ratione personae: the advance, if such it be, 
accomplished by the WTO relates to the general incidents of membership and only incidentally to 
dispute settlement. 
 To carry the point a further level. To the extent that the matter is one of the character of 
membership rather than of the jurisdiction ratione personae, it is not a WTO innovation but a GATT 
1947 hangover. But to the extent that the effect under discussion is a combination of the 
membership and dispute settlement régimes, that combined effect is of a different character in the 
WTO from that which obtained under the old GATT. 
 

2.3.3   Organizational access  
 
 There is no access to or standing before the WTO dispute settlement institutions for 
international organizations or individuals or juridical persons other than member states, counting the 
European Community for this purpose as though it were a member state and not an international 
organization. The WTO as an organization itself has no standing before the DSB’s judicial bodies. 

                                                 
23  See “An Analysis of the Proposed Uruguay Round Agreement, with Particular Emphasis on Aspects of 
Interest to Developing Economies”, Doc. MTN.TNC/W122 and MTN.GNG/W/30, 29 November 1993, II, §17 
(p. 82). 
24    See Cho Hui-Wan, “Legal Eligibility of Taiwan’s Accession to GATT/WTO” in 3 Maryland Series in 
Contemporary Asian Studies No. 3 (2000) (U. Maryland School of Law). 
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 That makes the difference by comparison with the ICJ, where states have a monopoly of 
standing only in the contentious jurisdiction, with the Organization and its subsidiary organs 
enjoying access to Advisory Opinions. When one considers, moreover, that the European 
Commission, an organ of the European Community, is a normal party to cases before the European 
Court of Justice, in this aspect, too, the international organization access aspect of jurisdiction 
ratione personae is an area of lack of ambition rather than of new contribution to international law 
by the WTO. 
 If, on the other hand, the European Community is considered as an international organization, 
as it is under the Montego Bay Convention, that precedent would also seem to stand in the way of 
recognition of this as innovatory.25 
 

2.3.4 Commercial operators  
 

 The appearance of exclusiveness of access of WTO members to dispute settlement may 
sometimes be different, where the commercial interests affected are so influential that the dispute 
obviously entails the interests of those actors tothe extent that there is a temptation, by no means 
original to this writer,26 to describe the case by the name of those actors (Kodak-Fuji,27 Embraer-
Bombardier,28 Telmex 29). 
 The long history of access by private complainants to international arbitration in investment 
disputes, of which the World Bank’s International Centre for the Settlement of Investment Disputes 
(hereafter “ICSID”) system is a salient instance, has no effect in the WTO system, even although 
there is limited investment régime under the Agreement on Trade-Related Investment Measures 
(hereafter “TRIMS”). So again, in respect of the access of private commercial interests to the system 
which takes such momentous decisions in relation to their business, the WTO system is ICSID-
minus, and by no means, therefore, purports to extend the frontiers of international law. 
 To say that is, of course, to recognise that the customary international law of diplomatic 
protection still has much of the same level of deficiency, owing to the effects of the celebrated 
Vattelian fiction30 that a state exercising diplomatic protection vindicates its own rights and not 
those of its national who has been denied justice. 
 WTO law has produced its own twist, however, in this comparison. At least under the Vattelian 
fiction the state which recovers compensation for denial of is free, although not obliged, to use the 
proceeds to benefit the national who was denied justice. Under the WTO system, what seems 
arguably an analogous option, of paying over the proceeds of trade remedies against unfair trade to 
businesses harmed by such trade, can be foreclosed on account of its infringement of the WTO 
disciplines governing subsidies and anti-dumping. This happened when the famous Byrd 
amendment was held to violate WTO rules on permitted measures against subsidies and dumping.31 
 

2.3.4.1 The mismatch between locus standi and liability: anti-dumping  
 

 In anti-dumping law, there is no right of access at the DSU level, but the régime is one which 
provides extensively for rights of access, and liability to sanctions under procedural safeguards, of 
commercial operators. The sanctions take the form of liability to anti-dumping duties. Those rights 
of access and sanctions arise at the level of national law. This liability to suffer anti-dumping duties 
is not matched by any right of access to the DSU institutions, although those institutions have a 
power of review of those sanctions at the request of a member of the WTO. 
 This situation might be thought to be no more of an anomaly than the commonplace of 
international criminal law, where the individual, lacking any right under customary international 
                                                 
25  United Nations Convention on the Law of the Sea, art. 305.1(f) and Annex IX, article 7. 
26    Cf. Petersmann, “Human rights and the law of the World Trade Organization” in 37(2) Journal of World 
Trade (2003) 241 at 734. 
27     Japan - Measures Affecting Consumer Photographic Film and Paper WT/DS44/R 31 March 1998. 
28    The Brazilian and Canadian Aircraft cases (Brazil - Export Financing Programme for Aircraft WT/DS46 
and Canada - Measures Affecting the Export of Civilian Aircraft WT/DS/70 and Canada - Export Credits and 
Loan Guarantees for Regional Aircraft WT/DS/222). 
29   Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004. 
30    Cf. Report of the International Law Commission on the Work of its 53rd Session (2001) (U.N. Doc. 
A/56/10), Ch. VII, §169. 
31    U.S. - Continued Dumping and Subsidy Offset Act of 2000 (the Byrd Amendment case) WT/DS217/AB/R 
16 January 2003. 
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law, at any rate, to invoke the jurisdiction of an international court, is not only the subject of 
sanctions but liable to trial before a tribunal established under international law. In the WTO 
instance, however, there is no question of criminal liability. 
 

2.3.5  Third parties  
 

 The rights of third party intervention have been widely exercised, but much discussion has 
been generated as to the adequacy of that aspect of the system, and much of the reform attention 
also in the Doha negotiations.32  
 Third party intervention is by no means a novelty, as witness articles 62 and 63 of the ICJ 
Statute. Significant differences arise in the WTO context from those in the ICJ, however, for at least 
two reasons. 
 Firstly, in the ICJ context, the “legal interest” requirement in the South-West Africa case is a 
point of relevance:33 if even parties to a treaty can be denied locus standi to complain of a treaty 
violation, it is to be expected that significant hurdles will a fortiori apply to third party intervention. 
On the other hand, the absence of the legal interest requirement in WTO law, by virtue of the 
decision in the Bananas case, discussed below under the rubric Bananas and the legal interest test 
for invoking a treaty obligation, should make the third party problem in principle less pressing, 
since a third party can avoid the disadvantage of not being a party by bringing an independent 
complaint. 
 Secondly, the absence of an appellate dimension in the ICJ context means that issues which 
arise under the DSU could not arise in the ICJ, such as the confinement by article 17.4 of the DSU 
of the right of appeal parties to the express exclusion of third parties. 
 There is therefore admittedly some WTO institutional development in international law at issue 
in relation to third party rights, but some suspension of judgment might nevertheless remain 
appropriate - the active negotiation on the point might render rash opinion irrelevant in a relatively 
short compass. 

 
2.3.6  Plurilateral agreements  

 
 In the case of the jurisdiction over plurilateral agreements, the participation in the relevant 
Agreement is the test rather than membership of the WTO. 
 

2.3.7  Developing country members  
 
 The DSU, as is the case also with many other parts of the Marrakesh package, makes special 
provision for developing country members. Meaningful analysis of this issue would need to take 
into account the general issues, much controverted, related to the position of developing countries in 
the WTO. Thus article 11.5 of the DSU provides “[w]here one or more of the parties is a developing 
country Member, the panel’s report shall explicitly indicate the form in which account has been 
taken of relevant provisions on differential and more-favourable treatment for developing country 
Members that form part of the covered agreements which have been raised by the developing 
country Member in the course of the dispute settlement procedures”, referring to the other parts of 
the Marrakesh package as mentioned.  
 It is suggested with some diffidence that the dispute settlement aspects of the matter may 
therefore be omitted from this discussion as more properly belonging to that general context, which 
has not been selected for treatment here.  
 
 2.3.8  Amicus briefs  
 
 The issue of the amicus curiae brief in WTO law is treated as a matter of the manner in which 
the body reaches its decision and not as a locus standi issue. Although this issue has generated 
significant scholarly comment,34 this writer is guided by the relative lack of consensus in suspending 

                                                 
32   Special Session of the Dispute Settlement Body, Report by the Chairman, Ambassador Péter Balás, to the 
Trade Negotiations Committee TN/DS/9 6 June 2003. 
33      South West Africa, Second Phase, I.C.J. Reports 1966, p. 6. 
34      See, e.g., Howse, op.cit., pp. 48-51. 
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judgment on this controversial issue: it was one of those which have not received sufficient support 
to be canvassed in the current negotiating text on DSU reform.35 
 

2.4 Jurisdiction ratione materiae 
 
The jurisdiction of the DSB ratione materiae purports to be set out in detail in the text of the 

DSU, but it is submitted that the analysis in some instances produces particularly unhelpful results. 
The opening words are: 

‘Article 1 Coverage and Application: 
1. The rules and procedures of this Understanding shall apply to disputes brought pursuant to 

the consultation and dispute settlement provisions of the agreements listed in Appendix 1 to this 
Understanding (referred to in this Understanding as the “covered agreements”). The rules and 
procedures of this Understanding shall also apply to consultations and the settlement of disputes 
between Members concerning their rights and obligations under the provisions of the Agreement 
Establishing the World Trade Organization (referred to in this Understanding as the “WTO 
Agreement”) and of this Understanding taken in isolation or in combination with any other covered 
agreement.’ 
 Essentially, the subject-matter comprises the entire WTO Agreement and its Annexes with the 
exception of the Trade Policy Review Mechanism, although there are some special provisions 
relating to instances where a Plurilateral Agreement is involved. We will not further discuss the 
Plurilateral Agreements situation here. 
 The complaint that the analysis is unhelpful focuses on article 3.2 of the DSU, which is 
obviously intended to set limits to the jurisdiction of the DSB ratione materiae. Surely the 
statement, “Recommendations and rulings of the DSB cannot add to or diminish the rights and 
obligations provided in the covered agreements”, which ends that paragraph, was intended to 
express the will of the members of the Organization. 
 The implication might have been that this clause was intended as a restriction of a Panel’s 
compétence de la  compétence. Such a restriction can only function in an ordered system, however, 
where there is a superior review body with that missing jurisdiction. In the WTO system, if the 
recommendations and rulings are attributed to the relevant panel or the Appellate Body, there is 
such a superior review body in the DSB itself, but its authority in that regard is emasculated by the 
reverse consensus system, which permits the party favored by the Appellate Body’s decision to 
control the decision process in the DSB. 
 The WTO training module addresses this issue by looking to the authority of the General 
Council, but that source limits that supervision to the ability to set a precedent. But that is no 
restriction on the competence of the court in a given case. It is somewhat ironic to see the inability 
to influence future decisions as a significant restriction ratione materiae, since the normal 
international law tribunal would have, following the lead of article 59 of the Statute of the ICJ, 
which states “[t]he decision of the Court has no binding force except between the parties and in 
respect of that particular case”, this restriction also. 
 This writer is not alone among writers who seem to have difficulties in coming to grips with 
the ratione materiae restrictions. Matsushita, Schoenbaum and Mavroidis, for example, treat as “an 
interesting and unresolved issue” “whether WTO panels and the Appellate Body have jurisdiction to 
decide questions of public or private international law (or even Member State law) when such issues 
arise in connection with a controversy under a covered agreement”.  
 The authors’ difficulty is understandable as a matter of textual interpretation. On the other 
hand, the authors do not seem to conclude that the panels and the Appellate Body were in error in 
the many instances where this problem of deciding questions in the disputed category has indeed 
arisen. There are a number of cases in which WTO panels have interpreted international agreements, 
notably the Bananas case, discussed below under the rubric Bananas and the VCT conflict of 
treaties rules, where the Appellate Body claimed the authority to interpret the Lomé Convention to 
the extent of giving it an interpretation which the parties to the Convention were contesting, and 
cases under TRIPS where the WTO Agreement itself incorporates other agreements by reference. 

                                                 
35  Special Session of the Dispute Settlement Body, Report by the Chairman, Ambassador Péter Balás, to the 
Trade Negotiations Committee TN/DS/9 6 June 2003, §6. 
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The authors seem to consider that those instances all illustrate instances of the incorporation of the 
agreement within the WTO.36 
 As indicated, this holds for TRIPS. But how can this hold for the treatment of the Lomé 
Convention in Bananas? A waiver of an arguably inconsistent agreement by reference is surely very 
different in intention and effect from an incorporation. And if any reference in one treaty to another, 
acknowledging the validity of the other, amounts to incorporation, this is a point which hardly 
appears compatible with article 30.2 of the VCT, which provides for the effect of such reference 
without using the concept of incorporation: “[w]hen a treaty specifies that it is subject to, or that it is 
not to be considered as incompatible with, an earlier or later treaty, the provisions of that other 
treaty prevail”. 
 Another recent instance in Telmex, where the Panel engaged in interpretation of the 
International Telecommunication Regulations,37 would only have appeared after Matsushita et al. 
wrote their words. And as for interpreting member state law, it would seem that such interpretation 
is required ex hypothesi in every instance of a “law as such” challenge, as to which there have been 
many instances, such as the cases on the U.S. 1916 Anti-Dumping Act38 and on India’s treatment of 
pharmaceutical patents.39 So at least it appears that Panels and the Appellate Body in effect exercise 
the jurisdiction which the authors consider an unresolved issue. 
 

2.4.1 Jurisdiction ratione materiae: the Appellate Body  
 
The Appellate Body’s authority is confined to points of law. This obviously invites inquiry as 

to the manner in which the Appellate Body identifies what is a point of law. Even when that issue is 
clarified, the fact that the limitation to points of law is not complemented by a power to refer back 
the case to a Panel for further findings of fact has been long noticed as a defect,40 and is one which 
has produced some bizarre results. 

 
2.4.1.1 The law-not-fact appellate limitation - distinguishing fact from law  

 
 To some extent, admittedly, the problem has been accommodated by imaginative interpretation 
by the Appellate Body as to what constitutes a point of law and what constitutes a point of fact. 
Thus Howse comments that although ‘the scope of appellate review is limited to matters of 
law,...through understanding the duty of the panel to make an “objective assessment” as a legal 
duty....a panel’s mishandling or disregard of the evidence on the record may well affect the 
sustainability of its legal conclusions upon appeal.’41  
 On the other hand, the Appellate Body’s practice of imaginative interpretation poses, it is 
submitted, a risk of uncertainty in knowing where the borderline between fact and law is going to be 
drawn in a given case.  
 In Japan - Apples, for example, where the Appellate Body refused to review, treating it as a 
fact issue beyond its jurisdiction, factual findings by the Panel which entailed the rejection inter alia 
of a cautious approach on which the scientific experts all agreed, it is difficult to regard it as beyond 
argument that the “objective assessment” loophole could not have accommodated such review.42 
Contrast that reticence with the extensive analytical discussion that the question of identifying “like 
products” under the GATT can generate from scholars and in the Appellate Body, notwithstanding 
that the question might arguably, in a world of commerce in which WTO law is to operate and but 

                                                 
36  See Matsushita, Mitsuo, Thomas J. Schoenbaum and Petros C. Mavroidis, The World Trade Organization: 
Law, Practice and Policy, 2003, Oxford: University Press, especially at pp. 69-74. 
37    Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004, §§7.129ff. In the 
Panel’s own words, “The International Telecommunication Regulations are a binding set of rules with treaty 
status...” 
38  See the problems of assessment of compensation in the “law as such” situation in United States – Anti-
dumping Act of 1916: Recourse WT/DS136/ARB 24 February 2004. 
39    India - Patent Protection for Pharmaceutical and Agricultural Chemical Products WT/DS50/AB/R 19 
December 1997. 
40  See Jackson, John H., The World Trade Organization: Constitution and Jurisprudence, London: RIIA, 
1998, at page 80. 
41   Op.cit. at p. 46, commenting in effect on the Appellate Body’s use of art. 11 of the DSU. 
42  See Japan – Measures Affecting the Importation of Apples WT/DS245/AB/R 26 November 2003 §238. 
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for the history of the jurisprudence to the contrary, merit being considered a paradigm of an issue of 
fact to be left to the relatively unfettered determination of each Panel.43 
 

2.4.1.2 An appellate system reform issue: the remand power lacuna  
 
 The problem arising from that lacuna was highlighted by Jackson at an early stage,44 and is 
now apparently one of the points of consensus in the Doha reform agenda (as to which it is not 
proposed to be comprehensive here). The need was considered cogent enough to be the basis of 
proposed amendment to article 17.12 of the DSU in the May 28 2003 Chairman’s Text reported to 
the Trade Negotiations Committee by the Chairman of the DSB.45 But since the reform has not yet 
happened, it remains timely to show the failures of justice which can result. 
 A dramatic instance of the problems which this gap in the system can pose must surely be the 
2003 Sunset Review case between Japan and the United States.46 In that case, the Panel decided in 
favour of Japan that the United States sunset reviews of Japan’s relevant products were illegal on the 
basis of stated findings of law, which made it unnecessary for it to determine certain issues of fact. 
The Panel stopped short of determining them, exercising “judicial economy”.47 But the Appellate 
Body overturned the Panel’s conclusions of law, with the result that the facts not determined became 
controlling.48 But there was no determination on those facts, and only the Panel had authority to 
determine matters of fact. The case therefore fell short of proof, and the United States won the case 
by default. A remand power would obviously have produced a decision on the merits rather than on 
the technicality. 
 Perhaps it might be considered that in this situation, judicial economy is out of place, and that a 
responsible panel should make every conceivable finding of fact. That argument would be far from 
welcome to a teacher of WTO law who already finds panel reports excessively long, repetitive, and 
excessively detailed on trite matters! But strange to say, it seems that the attitude of the Appellate 
Body is to deter panels from taking this approach. 
 In the Bananas case,49 the Appellate Body criticised the Panel report for undertaking an 
unnecessary inquiry into two different provisions, when an inquiry into one would have sufficed. 
This criticism seemed to give no weight to the advantage of meeting the no-remand deficiency 
which redundant holdings could offer.        
 US - Korea Line Pipe Safeguards provides a further illustration of this disincentive to make 
multiple findings. The Appellate Body itself, as is its wont, exercised judicial economy: (§199) 
“Given these conclusions, we need not address the question whether an Article XXIV defence is 
available to the United States.  Nor are we required to make a determination on the question of the 
relationship between Article 2.2 of the Agreement on Safeguards and Article XXIV of the 
GATT 1994.” But the Panel had indeed addressed those questions. The response of the Appellate 
Body was hardly to thank the Panel for its display of industry, but instead to “modify the findings 

                                                 
43  See e.g. Howse and Tuerk’s analysis of the issue in the context of the Canada-E.C. asbestos dispute in “The 
WTO Impact on Internal Regulations: A Case Study of the Canada-EC Asbestos Dispute” (in The EU and the 
WTO: Legal and Constitutional Issues ed. Gráinne de Búrca and Joanne Scott, 2001, Oxford: Hart Publishing, p. 
283). And even in respect to the contrary jurisprudence, does not the salience of the “case by case” approach (cf., 
e.g., the pre-WTO panel decision in Japan - Customs Duties, Taxes and Labelling Practices on Imported Wines 
And Alcoholic Beverages (Report of the Panel adopted on 10 November 1987, BISD 34S 83 §5.6, emphasised 
also in the WTO Appellate Body report in the early WTO era case (Japan - Taxes on Alcoholic Beverages 
WT/DS8/AB/R) with its almost poetic accordion imagery) seem to confirm the essentially point-of-fact nature of 
the problem, the jurisprudence highlighting relevant criteria notwithstanding? 
44  See Jackson, The World Trade Organization: Constitution and Jurisprudence, London: RIIA, 1998, loc. 
cit. 
45   WTO Doc. TN/DS/9 6 June 2003. 
46   United States – Sunset Review of Anti-dumping Duties on Corrosion-resistant Carbon Steel Flat Products 
from Japan WT/DS244/R 14 August 2003. 
47   United States – Sunset Review of Anti-dumping Duties on Corrosion-resistant Carbon Steel Flat Products 
from Japan WT/DS244/R 14 August 2003. 
48    United States – Sunset Review of Anti-dumping Duties on Corrosion-resistant Carbon Steel Flat Products 
from Japan WT/DS244/R 14 August 2003. Cf. also Australia - Measures Affecting Importation of Salmon 
WT/DS18/AB/R 20 October 1988, §§213, 255.  
49  See European Communities - Regime for the Importation, Sale and Distribution of Bananas 
WT/DS27/AB/R 9 September 1997 §204. 
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and conclusions of the Panel relating to [the] two questions [and declare] them moot and as having 
no legal effect.”50 
 As a final salvo on the no remand issue, I draw attention to another example of a denial of 
justice effect. In Bananas, the Panel denied St. Lucia a hearing because St. Lucia wished to be 
represented by private counsel, and the Panel considered this unacceptable. The Appellate Body in 
effect reversed the Panel on that point, holding that any country was entitled to represent itself in his 
way.51 But the Panel had made findings of fact which the Appellate Body did not reverse, but 
applied in coming to its decision adverse to St. Lucia’s interests, notwithstanding that St. Lucia, on 
the Appellate Body’s own showing, had been denied fair third party representation under the DSB. 
And denial of a hearing is quintessentially a denial of justice. 
 

2.4.1.3 The fact and law issue - general assessment  
 
 The problem of accommodating the differences between issues of fact and law is not, 
accordingly, one of the achievements of the new design, but at least an unresolved problem. The 
outcome to date of the Doha reform process seems to justify claiming some level of consensus for 
this judgment. 
 

2.4.2   Jurisdiction ratione materiae: choice of forum issues  
 
 One area in which WTO law could hardly qualify for an innovation prize is that of choice of 
forum. The complexity of the WTO system itself does mean that there are extensive choices of 
forum provisions relating to various procedures available under the Marrakesh Agreement. But the 
recognition of the availability of procedures under other agreements which is found in article 11.3 of 
the Agreement on Sanitary and Phytosanitary Measures is hardly sufficient to deal with the obvious 
problems of the availability of other international law fora in which WTO disputes could also be 
pursued. 
 Nor has the problem received a sympathetic hearing in a recent case in which it has been 
canvassed. In the recent Argentina-Brazil litigation before the WTO over Argentina’s sanctions 
against dumping of Brazilian poultry52, the Panel’s attitude may be considered less than 
constructive: “[w]e note that we are not even bound to follow rulings contained in adopted WTO 
panel reports, so we see no reason at all why we should be bound by the rulings of non-WTO 
dispute settlement bodies.  Accordingly, we reject Argentina's alternative arguments regarding 
Article 31.3(c) of the Vienna Convention.”53 
 Considering the example already in place in the Montego Bay Convention of a detailed and 
sophisticated hierarchy of rules to determine choice of forum issues, the WTO system may have 
difficulty in achieving even a passing grade in this dimension. 
 

2.5   Enforcement in WTO dispute settlement  
 
 If it were ever to be used, the U.N. Charter article 94 provisions for enforcement of decisions of 
the International Court of Justice by the Security Council could include enforcement in the sense of 
the use of force, such as is the ultimate recourse in a national system. Enforcement in the WTO 
system does not, however, extend to the use of force, but to the authorization of countermeasures 
comprising trade sanctions. 
 Under customary international law, to the extent that the use of countermeasures remains 
lawful, this is a decentralised system of sanctions controlled unilaterally by the state entitled to use 

                                                 
50    See United States – Definitive Safeguard Measures on Imports Of Circular Welded Carbon Quality Line 
Pipe from Korea WT/DS202/AB/R 15 February 2002, §199. 
51  European Communities - Regime for the Importation, Sale and Distribution of Bananas WT/DS27/AB/R 9 
September 1997 §§5-12. The reversal was not a formal reversal of the Panel because St. Lucia, as a third party, 
lacked the right to appeal (DSU art. 17.4). The Appellate Body’s decision was applied to Panel proceedings by 
Indonesia - Automobiles (Indonesia - Certain Measures Affecting the Automobile Industry WT/DS54/R 2 July 
1998 §14.1). 
52  Argentina – Definitive Anti-Dumping Duties on Poultry from Brazil WT/DS241/R 22 April 2003. 
53   Art. 31.3 of VCT provides as follows: “3. There shall be taken into account, together with the context... 
(c) Any relevant rules of international law applicable in the relations between the parties”. 
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such measures, notwithstanding that, for instance, a proportionality test may limit the choice of such 
countermeasures.54  
 Under the WTO system, the countermeasures are sometimes unilateral, while subject to tests of 
a similar objective genre, but their imposition is subject to procedural limitations. But the 
countermeasures may also be pre-authorised after another stage in the dispute settlement process.  
Even where unilateral countermeasures are permitted, they are always also subject to a system of 
review and monitoring by the Dispute Settlement Body involving procedures as judicialised - even 
in some instances involving appeal to the Appellate Body - as the hearing of the original dispute. 
 Any use by a state of countermeasures in excess of the permitted level is a violation which is 
subject to dispute settlement procedures. This can apply even where the countermeasures are of the 
pre-authorised variety. There are WTO cases litigated in the dispute settlement system where the 
nub of the complaint is excess of countermeasures, either of the unilateral or the pre-authorised 
kind.55 
 The intricacies of enforcement in WTO dispute settlement cannot be adequately addressed in 
this short compass, since the procedures and the enforcement remedies can vary with different kinds 
of breach of substantive obligation. But the example of subsidies related to trade in goods may be 
used as an illustration. 
 If a WTO member state violates the disciplines of the Marrakesh Agreement by granting 
subsidies which do not comply with those disciplines, another member state can thereby, given 
qualifying injury to domestic industry and compliance with the procedures under the Agreement on 
Subsidies and Countervailing Measures (“the SCM Agreement”), become entitled to impose trade 
sanctions unilaterally under the guise of imposing countervailing duties. 
 That other member state also has the option, however, of challenging the subsidies in ordinary 
dispute settlement proceedings and, if successful and in the event of non-compliance by the 
offending state, seeking pre-authorisation for the countermeasures. In the SCM Agreement, articles 
4, 7, 9 and 27 provide for the pre-authorised countermeasures, while articles 10 to 24 inclusive deal 
with the system of unilateral countermeasures. 
 

2.5.1   The test of results  
     
 We noted above that the WTO dispute settlement enforcement system is lesser in quality than 
that of the ICJ on account of the possibility under article 94 of the U.N. Charter of forcible 
enforcement of ICJ decisions by the Security Council. That possibility has yet, however, to be 
implemented - implementation of ICJ decisions may by and large even be routine by some 
measures, some conspicuous exceptions notwithstanding, but the implementation has not been by 
means of article 94 of the U.N. Charter. 
 Contrast the track record of the WTO. There are, it may be conceded, many awards still 
awaiting implementation, as appears from the proceedings of the meetings of the DSB. There have, 
on the other hand, been some successes of implementation in a milieu where the enforcement 
procedure is invoked from time to time.  
 The recent steel dumping case, which was headline material in the financial press, is an 
instance of very speedy implementation of the decision of the Appellate Body: the report of the 
Appellate Body was dated 10 November 2003,56 deciding that the United States had acted illegally 
in imposing safeguard duties on steel products, and the Presidential proclamation authorising the 
removal of the measures disapproved of by that case was dated December 4.57 That is hardly the 
usual historical reaction of any country to international disapproval, let alone of the only remaining 
superpower. 
 

                                                 
54    See the draft articles on Responsibility of States for Internationally Wrongful Acts adopted by the 
International Law Commission at its 53rd session, 2001, arts. 49-54 (Report of the International Law Commission 
on the Work of its 53rd Session (2001) (U.N. Doc. A/56/10), Ch. IV, §76). 
55  On the question of the availability of a choice between WTO and general international law 
countermeasures in any situation, see Garcia-Rubio, Mariano, On the Application of Customary Rules of State 
Responsibility by the WTO Dispute Settlement Organs: A General International Law Perspective, Geneva: 
Institut Universitaire de Hautes Etudes Internationales, Genève, 2001, passim. 
56  See United States – Definitive Safeguard Measures on Imports of Certain Steel Products WT/DS248/AB/R 
10 November 2003. 
57   Proc. 7741 of December 4 2003. 
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2.6   General assessment  
 
 It is suggested that we are justified in concluding, on balance, that the WTO dispute settlement 
system has indeed made a remarkable contribution to international law, by extending the boundaries 
of the possible, by the level of effectiveness, as well as by the sophistication of its technical design. 
 
3. WTO law, environmental law and the fragmentation of international law: WTO impact   

on international law by contribution to the problem or to the solution? 
 

 This writer had the honour to lecture in this series in 2000 on the topic “Conflict of 
international law régimes”.58 The relationship between WTO law and other international law 
régimes was among illustrations used to illustrate such conflicts. 
 That choice of subject-matter turned out to be opportune. Within a year after the publication of 
those lectures, the International Law Commission decided to place on its agenda the same topic. It 
appeared under the label “fragmentation”, so with defence to the International Law Commission, 
this writer will use that labelling. 
 

3.1   International environmental law, international trade law and fragmentation  
 
 The issue of the conflict between international environmental law and international trade law 
has become so topical in scholarly terms that it may be wondered whether there are any writers on 
either end of the spectrum who do not consider it. That currency of attention, it is submitted, makes 
that conflict suitable for examination to ascertain the impact of WTO law in the context of the 
fragmentation of international law. 
 

3.1.1 The writers  
 
 In addressing this issue in Carnegie-Rio I, there was no shortage of other writers to cite on the 
point,59 and the writing continues with, as two of a plethora of possible examples, a more up to date 
contribution in Schoenbaum’s chapter contributed to the second edition of Birnie and Boyle60 and a 
major study by Pauwelyn.61 
 

3.1.2 The political calls for reconciliation  
 
 The delegations have also joined in the discussion. Just before the Battle of Seattle, for 
example, the European Communities delegation urged progress in the work of the WTO Committee 
on Trade and Environment in the task of “clarifying” the relationship between the multilateral 
trading system and trade-related provisions of multilateral environmental agreements, in the 
interests of ensuring a “friction free relationship” between international environmental law and 
international trade law.62 
 

3.2   The international law commission on fragmentation and diversity  
 

 The proceedings of the International Law Commission have been addressing by a major recent 
attempt, to which this writer is not aware of having contributed, to put the issue of the conflict in a 

                                                 
58  “Conflict of International Law Régimes” in Comité Jurídico Interamericano: Curso de Derecho 
Internacional XXVII 2000 517. Subsequent references herein to that publication will be described as Carnegie-
Rio I by way of abbreviation. 
59  Petersmann, The GATT/WTO Dispute Settlement System: International Law, International Organizations 
and Dispute Settlement, London: Kluwer Law International, 1997, ch. 3; Trebilcock and Howse, The Regulation 
of International Trade, 2nd ed., London: Routledge, 1998, pp. 428 ff. Ph.D. thesis (August 1999) by Niu, Huei-
Chih, submitted to the University of London (available at the library of the University’s Institute of Advanced 
Legal Studies). This thesis considers in particular the conflict between the 1987 Montreal Protocol and the 
GATT/WTO system. The writer particularly examines the significance of the Vienna Convention on the Law of 
Treaties as an aid to solving the problem of conflict (pp. 54 ff.). 
60   International  Law and the Environment, 2nd edn. (2002), ch. 14 (at 697). 
61   Pauwelyn, Joost, Conflict of Norms in Public International Law, Cambridge: Cambridge U.P., 2003. 
62  Communication from the European Communities WTO Doc. WT/GC/W/394 29 November 1999. 
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broader context, as an example of a general problem of difficulty of reconciling different régimes in 
international law. The Commission’s 2002 report incorporates the report of the Study Group on the 
issue of fragmentation of international law, and the decision of the Commission to include this topic 
in its agenda.63  
 Carnegie-Rio I argued that the issue of conflict of international law régimes was by no means 
new, and that there were established approaches to the issue which were applied in international 
law.64 On the other hand, it was suggested there that the importance of the issue was insufficiently 
recognised in the usual chapter organization of works on international law, and that this problem 
might appropriately be remedied by giving the subject equivalent attention to, for example, the law 
of treaties.65 
 The Study Group Report differs from Carnegie-Rio I in starting with the topic as that of 
“fragmentation”, and ending by recommending inter alia that the topic should be restyled 
“diversification” rather than “fragmentation”, to avoid the pejorative connotations of the initial 
labelling.66 It is submitted that the freedom of relabelling which the Study Group assumed tends to 
demonstrate the absence of a governing term of art, so that Carnegie-Rio I need not be condemned 
for having alighted on a different label, that of conflict. Clearly, the subject-matter before the Study 
Group and that of Carnegie-Rio was the same. But, of course, the weight of the collectivity of 
scholarship of the International Law Commission gives their choice of nomenclature a superior 
claim: they modified the Study Group’s recommendation to keep “fragmentation” with a rider, 
“[f]ragmentation of international law: difficulties arising from the diversification and expansion of 
international law.”67 The topic is considered here, accordingly as, that of fragmentation and 
diversity, rather than under the designation of conflict used in Carnegie-Rio I. 
 The labelling apart, the Report of the Study Group seems essentially to endorse what has been 
stated above as the principal argument of Carnegie-Rio I. Compare the language of Carnegie-Rio I, 
“the topical difficulties in international law in dealing with the possibility of conflicting régimes are 
by no means a matter of novelty.  The problem is structural, and by no means lacking in analytical 
attention from generations of scholarship”,68 with that of the Study Group, “...the Study Group felt 
that the Commission should not approach fragmentation as a new phenomenon, as this could distract 
from the existing mechanisms that international law has developed to date to cope with the 
challenges arising from fragmentation”.69 
 As for Carnegie-Rio It’s conclusion that the topic ought to be elevated in importance, to receive 
attention comparable to that of other subjects, what more dramatic vindication of this point could 
have been expected from the International Law Commission than the decision which that body has 
made to accept the agenda item?70 
 It is not, however, the case, as should hardly be a matter of surprise that the perspectives of the 
Study Group are in all respects the same as those of Carnegie-Rio I. One conspicuous area of 
disagreement is the conclusion of the Study Group that fragmentation is a positive feature as 
demonstrating the enrichment of international law. Carnegie-Rio I is, to the contrary, based on the 
assumption that confusion and contradiction are generally undesirable and problematic. 
 To the extent that it is argued below that the Johannesburg Summit in 2002 represents a step 
towards harmonisation of the conflicting values of environmental law and trade law, this writer 
could argue that this is a vindication of Carnegie-Rio I rather than of the Study Group, since it 
suggests that the States assembled at Johannesburg were seeking to reduce the level of that diversity 
which the Study Group considered so welcome. 
 There could be embarrassment for this writer, however, if the harmonisation is in the wrong 
direction. Those who complain of contradiction may wish the contradiction resolved in a particular 
                                                 
63    The ILC acted on the Report of the Study Group on Fragmentation of International Law (U.N. Doc. 
A/CN.R/L.628 1 August 2002). 
64     Op.cit. at p. 562 and passim. 
65      Op.cit. at pp. 522-524 and 562. 
66      U.N. Doc. A/CN.R/L.628 1 August 2002 §20. 
67      Report of the International Law Commission on the Work of Its 54th Session, 2002 (U.N. Doc. A/57/10), 
Ch. IX, §511. This writer is pleased, nevertheless, to see the belated support for the “conflict” label in Pawley’s 
book, Conflict of Norms in Public International Law, cited above. That writer’s multidimensional study, much 
fuller than its declared concentration on WTO law issues, only appears, however, to allow at p. 12 four lines and 
a footnote to the work of the International Law Commission, and offers no deference to its terminology. 
68      Carnegie, op.cit., at p. 562. 
69      U.N. Doc. A/CN.R/L.628 1 August 2002 §6. 
70      U.N. Doc. A/57/10 §19. 
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direction, and not to see harmonisation for the sake of harmonisation whatever the outcome. Thus 
one can find a highly ranked United States official candidly approaching the trade and environment 
debate with equally cynical analyses of the motivations of both those who wish to see reconciliation 
and those who find the lack of resolution convenient.71 Let it be said, therefore, that this writer is not 
yet rejoicing to see the Governments acting on his assumption that diversity is undesirable, given his 
reservations about the direction of the harmonisation. 
 

3.3 Harmonising revisionism as an alternative to acceptance of fragmentation / 
diversification?  
 
 The question may seem to arise, however, in assessing the impact of the World Trade 
Organization on the fragmentation of international law, whether the diversification may not indeed 
have been pre-empted in great measure within the domain of the World Trade Organization. If there 
is a conflict between an established norm and a new proposed norm, acceptance of diversification is 
not necessary if the new norm repeals the old norm. 
 The obvious area within this discussion has proceeded is the politically high profile area, 
perhaps, of the former New International Economic Order. Highlights of that movement, such as 
permanent sovereignty over natural resources and transfer of technology, pose conflicts with WTO 
values. Permanent sovereignty over natural resources could be taken to be incompatible with the 
WTO value of prohibition of export restrictions, and TRIPS level of protection of intellectual 
property has difficulties of accommodation with transfer of technology. 
 This discussion will not attempt a comprehensive analysis of this aspect, but will illustrate this 
point in one area in which it seems that WTO values are in the process of reversing the values 
formerly ascendant in international law. It is suggested to merit consideration whether the classic 
and much canvassed issue of the conflict between environmental law and trade law may not have 
developed a new dimension in the third millennium, in that an achievement of WTO law, and a new 
contribution to international law, may be seen in a triumph of trade law over environmental law. To 
the extent that the process of reversal of values solves the fragmentation/diversification problem, it 
may be tentatively conceptualised here as “harmonising revisionism”. 
 

3.4 Harmonising revisionism as an achievement of WTO law: the conquest of 
environmental law?  

 
3.4.1 What happened at Johannesburg: the victory of trade law?  

 
 The World Summit on Sustainable Development in Johannesburg in 2002 should surely have 
been expected to be the definitive landmark in the development of international law when it was 
completed. Its results would therefore be the first point of call in the search for any such recent 
convergence of environmental law and trade law. 
 Against this backdrop, therefore, of widespread perception of conflict between international 
environmental law and international trade law, and the views of the Study Group of the International 
Law Commission that what may seem like a problem may be more of an advantage, it now falls to 
be considered how the outcome of the World Summit on Sustainable Development in Johannesburg 
has changed the picture. 
 The central output of the Johannesburg summit comprises two documents, the Declaration and 
the Plan of Implementation. Those documents must obviously be relevant to this inquiry. 
 It is submitted that those documents may, on a textual reading, have taken the task of 
reconciliation of the conflicting values of environmental law and trade law further by sanctioning 
the supremacy of the trade law norm against distortions of trade patterns.72 Many aspects of the 
reading of the texts point to this conclusion. 
 

                                                 
71    See Jennifer Haverkamp (Assistant U.S. Trade Representative for Environment and Natural Resources), 
“The Conflict between the WTO and MEAs - in the View of the U.S. Government, Only a Theoretical Problem” 
in the Heinrich Böll Foundation, Trade and Environment, the WTO, and MEAs: Facets of a Complex 
Relationship, 2001, accessed from the Internet as www.boell.org/docs/WTO_MEA.pdf March 27, 2003. 
72   See Agreement on Agriculture, Preamble and Annex 2, §1; TRIMS, Preamble and art. 5.5; Agreement on 
Rules of Origin, arts. 2, 9.1(d); Agreement on Import Licensing Procedures, arts. 1.2, 3.2; GATS, art. XV.1; 
TRIPS, Preamble. 
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3.4.2  The Johannesburg declaration on sustainable development  
 
 The Declaration may be conceded not to support this point explicitly. The word “trade” does 
not appear in the Declaration, but there is a reference to “globalization”73 which would, even 
without reference to the relevantly labeled discussion in Part V of the Plan,74 connote the trade 
context in the current state of international discourse.  That reference is in a discreetly balanced 
context, with the situation being described as one of both challenges and opportunities.  
 But there is a strong signal which carries a very different message in the Declaration’s potted 
history under the rubric “From Stockholm to Rio de Janeiro to Johannesburg”.75 In its account of the 
later of the periods bounded by those great Conferences, mention is made inter alia of “several 
major conferences under the auspices of the United Nations”, but only two Conferences of any kind 
are there singled out for identification by name, the Monterrey Conference and the Doha Ministerial 
Conference.76 
 This choice surely speaks volumes as to the mind set of the delegates. The period in question is 
one which included the Kyoto Conference on Climate Change, not to mention the completion of the 
United Nations Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks or the 
Barbados Conference on the Sustainable Development of Small Island Developing States, yet a 
Summit whose theme is sustainable development chooses to give the emphasis to an ordinary 
Ministerial meeting of the WTO in preference to any of these. And granted that the decision was 
taken to illustrate activity other than United Nations sponsored Conferences, Doha has gained pride 
of place over the activities of the General Assembly itself, including the 1997 Earth Summit + 5 
Special Session. It is hardly a matter of surprise, therefore, that references to the WTO outnumber 
reference to the United Nations Environment Programme in the Declaration and the Plan. 
 

3.4.3  The Johannesburg plan of implementation  
  
 The Declaration is, of course, effectively by way of preamble to the Plan of Implementation. 
Scrutiny of the Plan does little to reverse the impression derived from the impact of the Declaration, 
that issues of sustainable development are now dominated by the context of international trade.  
Although it is by no means novel for the same instruments to refer to both trade law and 
environmental law as though their objectives were harmonious, it is interesting to compare the 
single reference to trade in Rio’s Principle 16, in the context of requiring the polluter to pay, with 
the six paragraphs of Part V of the Plan of Implementation, “Sustainable development in a 
globalizing world”, which deal with the trade agenda,77 and the extensive reference to the trade 
issues in Part X of the Plan, on Means of Implementation, with 12 paragraphs which read as a 
statement of negotiating bases in the Doha process.78 There are other miscellaneous references to the 
trade law context which reinforce this conclusion, including specific references to the negative value 
of trade distortion.79 
 

3.4.3.1   Sustainable development in a globalizing world  
  
 The Declaration’s balancing of challenges and opportunities opens Part V of the Plan, and in 
relation to both the challenges and the opportunities the special problems for developing countries 
are mentioned. There follows next a call for urgent action to continue to promote “open, equitable, 
rules-based, predictable and non-discriminatory multilateral trading and financial systems”. Here, 
albeit that these objectives are qualified by the phrase “that benefit all countries in the pursuit of 
sustainable development”, not only are the WTO concepts of the moment noticeable,80 but there is 
surely an evident bias in the reference to “non-discriminatory” systems, since inherent in “non-
discriminatory” are the arguably antienvironmentalist results in the EC-Hormones81 and Shrimp-

                                                 
73     See §14 of the Johannesburg Declaration on Sustainable Development. 
74     See §§47-52 of the Plan of Implementation. 
75     §§8-10 of the Declaration. 
76     §9 of the Declaration. 
77      See §§47-52 of the Plan of Implementation. 
78      See §§90-101 inclusive. 
79    Thus see §§15(e), 16(b), 19(b), 23(a), 31(f), 44(r), 45(f), 58(f), 67(c), 81, 141, 151(b). 
80      They are repeated also in §141. 
81     EC Measures Concerning Meat and Meat Products (Hormones) WT/DS48/AB/R 16 January 1998. 
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Turtle cases82 and difficulties of explaining the trade sanctions enforcement system of the Montreal 
Protocol83 and now that of the POP Convention84 also. 
 There follow pleas for market access for developing countries’ exports (the discrimination in 
favour of developing countries is, of course, a pervasively stated exception to the non-discrimination 
principle) and for open and transparent decision making in financial institutions: these are laudable 
goals, but are these focused on the issue of sustainable development? The plea for developing 
countries’ capacity building and support for ILO’s concern with the social aspect of globalization 
continues, and the capacity-building function is mentioned in the context of examining the 
relationship between “trade, environment and development”. Is it quibbling to wonder why, in a 
solemn charting of the world’s environmental agenda for the next ten years, trade is the first 
mentioned of this troika? Then there is further reference to the need for developing countries’ 
upgrading of capacity in the context of commending the Doha process, a topical reference to the 
need for better corporate behaviour, advertence to the need for financing regional trade and co-
operation agreements for both developed and developing countries, and to the need of non-
developed countries for the narrowing of the digital divide. 
 

3.4.3.2   Means of implementation  
 

 Part V’s six paragraphs are followed in Part X by seeming reinforcement of the same message 
in the implementation aspects of the Plan. §90 indeed is stronger than the balancing language cited 
earlier, opening as it does with recognition of the major85 role that trade can play in achieving 
sustainable development, followed by a call to facilitate the accession of all non-developed countries 
to the WTO where they apply. Support is expressed for the Doha work programme as a commitment 
to mainstream appropriate trade policies - perhaps “appropriate” is intended to be code for 
environmentally friendly, but that possible environmental nuance to a lecture on trade policy seems 
very understated for the context. This is followed by point by point endorsement of the capacity 
building objectives of the Doha process, and no doubt the absence of any statement of 
environmental relevance is to be explained by a sufficiency of references to capacity building for 
environmental management elsewhere in the Plan.86 §§92 to 96 give strong support to the 
developing and transition countries’ case in the Doha process, but the reasoning seems much less 
environmentally related than trade related. §97 reverts at last to the environmental theme, with 
reference to the mutual supportiveness of trade, environment and development, in that order. It does 
get around to recommending environmentally beneficial trade policies, and condemns subsidies 
“that have considerable negative effects on the environment and are incompatible with sustainable 
development”. It goes on to encourage the troika approach, even holding out environmental impact 
assessments as of special value, not only for environmental purposes, but for identification of the 
interlinkages among the components of the troika. 
 §98 deserves special treatment, for reasons discussed earlier, as it addresses the specific issue 
of the relationship of multilateral environmental agreements to trade law, and references the 
importance of maintaining the integrity of both sets of instruments. Even this comment, however, 
seems governed by the expressed objective of being “in support of the work programme agreed 
through WTO”. 
 §99 returns to the environmentally friendly trade theme, in the context of trade agreements, 
which it encourages, but continues with a seemingly trade only contextual call for clarity of 
domestic regulations and procedures that affect trade, thus importing WTO transparency law into 
the environmental context. This is followed by a reference to HIV/AIDS, not as an instance of 
anthropocentric environmentalist attention, but taking the developing countries’ side in the battle of 
TRIPS protection of expensive drugs. Then in the last item of this mini-series, §101 calls for co-
operation by all countries for economic policies to help to deal with the problem of environmental 
degradation, followed by repetition of the classical WTO norm (although one previously mentioned 
in this context in Rio Principle 12) against unjustified discrimination or disguised restriction on 
international trade. There is a specific disapproval of extrajurisdictional environmental indirect 

                                                 
82   United States - Import Prohibition of Certain Shrimp and Shrimp Products WT/DS58/AB/R 12 October 
1998. 
83    Montreal Protocol on Substances that Deplete the Ozone Layer 1987-1999 art. 4. 
84      Stockholm Convention on Persistent Organic Pollutants 2001, art. 3. 
85      Emphasis supplied. 
86      See as examples §§ 9(s) and (f) and 15. 
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sanctioning on a unilateral basis: “[e]nvironmental measures addressing transboundary or global 
environmental problems should, as far as possible, be based on an international consensus”. This 
protects the sovereignty of states at the expense of the environment, a by no means novel theme 
which does not need trade illustrations, but in this context can seems to be an elaborate obeisance to 
trade. 
 

 3.4.3.3   Acknowledgment of trade negatives  
  

 It is by no means suggested, of course, that the Johannesburg output has gone so far as to put 
aside the heavy dependence of international environmental law on restrictions on trade as one of its 
principal techniques. In endorsing PIC,87 POP and the Basel Convention,88 which are all instruments 
for the restriction of trade in the interests of the environment, in §23(a) and (e), the Plan of 
Implementation remains in line with the recognition of the possible environmental negatives of 
trade, as it does also in the condemnation by §43(c) of illegal trade in forest products. 
 In this connection, it is interesting to note by the way that even in WTO circles the obverse side 
of trade can be acknowledged, as shown by two very recent instances. In 2003 there was the 
disapproval of the trade in tainted rough diamonds from the WTO leading to a recommendation for 
a waiver for a discriminatory non-MFN certification scheme,89 and also the Director-General’s 
expressed approval for the anti-smoking convention,90 which refers to the illicit trade in tobacco 
products. 
 

3.4.4   What happened at Johannesburg: out of the blue?  
  
 If the ascendancy of WTO values is indeed part of the significance of Johannesburg, it does not 
seem to have been anticipated everywhere where it might have needed to be. If the interest in 
harmonisation of international law proved to be so strong in that forum, it might have been expected 
to be foreshadowed in other contemporary instances where the fragmentation problems might have 
been foreseen to arise.  
 

3.4.4.1 The silence of Rotterdam  
  
 The Rotterdam Prior Informed Consent Convention has only come in force in 2004, and 
recently negotiated though it is (pre-Battle of Seattle but post-Marrakesh), an international 
instrument which is all about trade has little explicit reference to the obvious potential issues of 
overlap with the Agreement on Technical Barriers to Trade and of conflict between its dispute 
settlement régime and that of the WTO.91 
 It can hardly be the case that the long list in Article 3.2 of the Convention of matters to which 
the Convention does not apply would eliminate all possible overlap with the TBT Agreement, 
although the exclusion of food by Article 3.2(g) would obviously exclude overlap with EC-
Hormones92 or Sardines93 case subject-matter. 
 It may be conceded that Article 9 of the Convention reflects the influence of the value of 
WTO-compatibility. A state which takes a decision to prohibit the importation of a listed chemical 

                                                 
87      Rotterdam Convention on Prior Informed Consent 1998. 
88      Basel Convention on the Transboundary Movement of Hazardous Wastes and Their Disposal 1989. 
89  http://www.wto.org/english/news_e/news03_e/goods_council_26fev03_e.htm accessed March 28, 2003. 
90  http://www.wto.org/english/news_e/news03_e/sp_who_tobacco_agr_3march03_e.htm and 
http://www.who.int/mediacentre/releases/2003/pr21/en/ accessed March 28, 2003. 
91  The “prior informed consent” principle and discussions related thereto predate the Convention (see 
http://www.pic.int/en/ViewPage.asp?id=190 accessed for this purpose February 16, 2005). For an early oblique 
apparent reference to the coordination problem in relation to PIC and WTO agendas, see remarks from the 
representative of Nigeria at a GATT Trade Negotiations Committee/Group of Negotiations on Goods joint 
meeting on 21 December 1993 (MTN.TNC39/MTN.GNG/27, §§45 at §47: “...Nigeria wished to note that work 
done in the area of exports of domestically-prohibited goods had been blocked by one country on the grounds 
that GATT was duplicating functions performed by other organizations in the area of environment. That same 
delegation was now pushing for an agreement on the environment to be part of the Uruguay Round results. If 
this was going to be the case, then the conclusions of the Working Group on the export of domestically-
prohibited goods should also be adopted.”  
92    WT/DS48/AB/R 16 January 1998. 
93    European Communities - Trade Description of Sardines WT/DS231/R 29 May 2002. 
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must apply the prohibition to all sources and also ban domestic production, in that manner satisfying 
the GATT most favoured nation and national treatment principles, although the reference to those 
principles is not textual. 
 On the other hand, the whole scheme of the Rotterdam Convention starts with the assumption 
that regulation of its listed chemicals is initiated by individual states, as witness the importance in 
Article 5 of the “final regulatory action” of a state. Contrast the approach of the TBT Agreement, 
where the WTO dispute settlement outcome of the Sardines case94 reflects the view that technical 
barriers should in principle reflect international standards and be judged thereby. Of course, the 
effect of the implementation of the Rotterdam Convention would be to promote standardisation, but 
the assumed dynamic of the process is, it is submitted, different in principle. 
 

3.4.4.2 The defiance of Stockholm  
  
 The Stockholm Convention on Persistent Organic Pollutants is also only in force in 2004, but 
more recently negotiated, with a date of 2001. 
 Unlike PIC, POP does not have an obvious WTO-compatibility clause. Like the Montreal 
Protocol, moreover, it has explicit requirements to discriminate in exporting to other states, which is 
obviously flatly contrary to the GATT MFN principle. Article 3.2(b) (iii) requires non-POP parties 
to pass a test before exports to that state of relevant chemicals is permitted. But this discrimination 
against non-parties to POP could be discrimination against parties to GATT, contrary to the MFN 
principle, if the members of WTO are not all parties to POP.  
 Of course Article XX (b) of GATT permits exemption from the MFN principle and everything 
else where measures are “necessary to protect human, animal or plant life or health”, but it is not 
easy to see where in the scheme of POP there is a guarantee that the conditions in the chapeau of 
that GATT article are satisfied. Suppose, for example, a non-POP participant member state of WTO 
objects to providing the certification of the manner of use of the relevant chemicals, in the absence 
of which §3.2(b)(iii) of POP obliges parties to refuse to export the chemicals. Does the fact that one 
state is willing to certify, but another is not, meet the test of making those countries into countries 
where the same conditions do not prevail?95 
 Article 3.2(b)(ii) also requires similar discrimination against some parties even to POP, but 
those parties would at least have consented to being the potential victims of such discrimination by 
becoming parties to the Convention. 
 The preamble of POP does, it is conceded, have a trace of the deference to trade law syndrome 
in its recital “Recognizing that this Convention and other international agreements in the field of 
trade and the environment are mutually supportive”, but the contextual indications which in the 
Johannesburg documents reinforce that message have arguably the opposite effect in POP. The 
international agreements in the field of trade which the preamble appears to identify are PIC and 
Basel, which are both conventions for the restriction of trade in the interests of the environment. 
 Is it a matter of wonder, therefore, that the Johannesburg Declaration should have found the 
Doha Declaration a better landmark for its vision of environmental law than the POP Convention? 
 

3.4.5 Should mere soft law be elevated to this level of importance?  
  
 To the extent that the preceding analysis shows a comprehensive victory for trade law in the 
soft law instruments of Johannesburg, but not the reflection of that victory in the hard law designs of 
PIC and POP, it may perhaps be queried whether the level of scrutiny of the Johannesburg outcome 
merits this level of attention. Had the result of Johannesburg been in the other direction, with, 
hypothetically, a restatement purporting to constrain trade law by reference to the superiority of 
environmental law norms, this point might well have had considerable force. The fate of the 

                                                 
94    WT/DS231/R 29 May 2002. 
95  It is an a fortiori assumption here that the mere fact of participation or not in POP is insufficient difference 
of prevailing conditions. Goh spells out that assumption in an analogous discussion of the Kyoto Protocol’s 
relationship to WTO obligations in “The World Trade Organization, Kyoto and Energy Tax Adjustments at the 
Border” 38(3) JWT (2004) 395 at 418. 
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precautionary principle in EC-Hormones, after all, shows that the result one would expect from the 
figurative descriptions holds true, with soft law giving way under the impact of hard law.96 
 But the situation is worse for environmental law, it is submitted, when environmental law loses 
even in the soft law forum. Has the development of international environmental law not been driven 
in considerable measure through the development of soft law? If international environmental law 
cannot even maintain its stature in the soft law context, what prospect can there be for its growth 
and development? And if the problems of international environmental law in maintaining its soft 
law momentum stem from the appearance on the scene of the WTO, this is a remarkable aspect of 
the impact of the WTO on the itinerary of international law development, whether or not the result is 
a diversion from the desirable path of progress. 
 
4. WTO contribution to international law: the GATS and the régime of trade in services 

 
 Given the breadth of the membership of the WTO and the sophistication of the Marrakesh 
régime, that régime has itself to be considered a substantial component of the corpus of international 
law. It follows, therefore, that developments of the substantive rules of the system, and not only the 
institutional creation discussed above in relation to the DSU, are in some degree developments of 
international law. A detailed examination of the law of the Marrakesh Agreement and the 
development of that law during the WTO’s short history could well, therefore, have been justified 
under the heading of these lectures. 
 Considerations of scale obviously preclude that approach here. Selection is required. The 
choice seems reasonable to select the régime of trade in services under GATS, as a régime whose 
novelty appears to be a matter of institutional pride for the WTO.  
 It is a régime of great complexity, with very few cases decided under the DSU to date, so a 
very general approach is called for. It is proposed to consider the novelty question in general, and 
then to consider what light is thrown on the issue by the most recent and most specific case decision, 
the Telmex case. 
 

4.1 The novelty of the value of liberalisation of services: reprise  
 

 The point that the liberalisation of services value in the World Trade Organization system is 
new has been canvassed before by this writer, and in an earlier course of lectures in this series.97 
 

4.1.1 The flag state genuine link in the law of the sea  
 
 The illustration used to make this point was that of the international law relating to navigation. 
It has long been advanced that a responsible flag state ought to ensure that a minimum quantum of 
the crew of ships flying its flag ought to be of that flag state’s nationality or other sufficiently close 
connection with the flag state. Article 9 of the United Nations Convention on Conditions for 
Registration of Ships, 1987 provides “...a State of registration, when implementing this Convention, 
shall observe the principle that a satisfactory part of the complement consisting of officers and crew 
of ships flying its flag be nationals or persons domiciled or lawfully in permanent residence in that 
State.” That represents an elaboration of the genuine link policy now in Article 91.1 of the Montego 
Bay Convention, and which was the basis of the challenge to the right of the flag of convenience98 
states to use their registered tonnage to qualify for automatic membership of the Maritime Safety 
Committee of what is now the International Maritime Organization. Although that challenge failed 
in the IMCO Advisory Opinion, it exemplified a value position directly opposed to that of the 

                                                 
96  “The precautionary principle is regarded by some as having crystallized into a general principle of 
customary international environmental law. Whether it has been widely accepted by Members as a principle of 
general or customary international law appears less than clear...the precautionary principle does not override the 
provisions of Articles 5.1 and 5.2 of the SPS Agreement” (WT/DS48/AB/R 16 January 1998 §§ 123, 125). 
97   “Conflict of International Law Régimes” in Comité Jurídico Interamericano: Curso de Derecho 
Internacional XXVII 2000 517 at 541-542. 
98  This use of the term “flag of convenience” does not reflect the concept so styled in the Montego Bay 
Convention itself, although its use here was common before the United Nations Conferences on the Law of the 
Sea. Under the Montego Bay Convention, “flag of convenience” refers to a situation where a ship uses two 
different states’ flags interchangeably. In the interests of clarity, therefore, the concept of “offshore ship 
registration” is used hereafter. 
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liberalisation of trade in services which the offshore ship registration states practise by allowing 
other countries’ to run ships under their flag. They were already engaged in autonomous 
liberalisation,99 doing what the GATS now invites states to do by specific commitments under 
Article XVII in pursuance of the Preamble objective of “progressively higher levels of liberalization 
of trade in services”. 
 The force of this point was seen in the Factortame case.100 European integration was ahead of 
GATS in prescribing the right of establishment, and not merely leaving it, as under GATS, to an 
optional Article XVII commitment under the commercial presence mode.101 The attempt by the 
United Kingdom to pursue traditional policies of restricting the use of the British flag by fishing 
vessels to British shipowners, as against shipowners of other European Community member states, 
was judicially censured in the case as an infringement of the European Community’s right of 
establishment. 
 The new value, of regional impact only in Factortame, is essentially extended to the wider 
international area by the GATS. Even if the GATS only encourages where European law prescribes, 
the categorisation of restrictive flag registration conditions as virtue has been turned around. The 
GATS has given international law a new value system. 
 

4.2 The novelty of the régime of services: the holistic approach to services  
 
 The contribution of GATS to international law may also be seen in another context distinct 
from that of values. GATS may be considered to have made an intellectual quantum leap in 
conceptualisation by its attempt to devise a holistic régime for services. 
 This has taken place even with the recognition, at its inception, that the universe of barriers to 
trade in services was unstudiable! Given the economic theory underpinnings which are advanced to 
justify trade liberalisation, it is disconcerting in retrospect to read the GATT secretariat saying in 
1993, at the point of creation of GATS: “[t]o quantify [the] effects [of barriers to services] in terms 
of the increase in business opportunities that would result from their removal or liberalisation, is 
virtually impossible.”102 And even in 2002, U.N. and WTO statisticians comment, “[t]he term 
services covers a heterogeneous range of intangible products and activities that are difficult to 
encapsulate within a simple definition”.103 But the majority of the world’s nations have chosen to 
bind themselves by a treaty to an economic régime which their economic experts do not claim to 
understand, giving rise to legal consequences. And so the lawyers must walk where the economists 
fear to tread. 
 The initial difficulty is the identification of the res itself to which the law applies, as to which 
the statisticians have such difficulty. What of the text of the GATS? 
 The GATS does not itself define “services” in an informative sense. The definitional clauses 
encompassing the concept all use the concept of “service” or “services” as a point of reference in the 
definition, so the definition cannot be understood unless the concept of “services” is already 
understood.104 Paragraph 1.2-3 of the Annex on Financial Services appears to define services in 
terms of “activities”, but only after paragraph 1.1 has limited the application of the Annex to 
services under Article I.2 of the Agreement, which has the circular reference problem. 
 It seems to follow that the definitions are either definitions of portmanteau concepts including 
the concept of service, such as that of “trade in services” in article I or “service supplier” in article 
XXVIII(g), or are definitions which do not explain the meaning of the term defined but which limit 
or otherwise give term of art status to the meaning of the term defined - the Humptydumptyist 
process of defining one’s terms.105 
 

                                                 
99  Cf. GATS art. XIX.3, treating autonomous liberalisation by implication as a positive development in the 
progressive liberalisation of trade in services objective of GATS. 
100  Factortame Ltd. v. Transport Secretary (No. 2) [1991] 1 Lloyd’s Rep. 10. 
101    See GATS art. I.2(c). 
102  “An Analysis of the Proposed Uruguay Round Agreement, with Particular Emphasis on Aspects of Interest 
to Developing Economies”, Doc. MTN.TNC/W122 and MTN.GNG/W/30, 29 November 1993, I, §86. 
103  From the WTO joint-authored Manual on Statistics of International Trade in Services, U.N. Doc. 
ST/ESA/STAT/SER.M/86 (2002), Box 1. 
104  See arts. I.2, XXVIII (f)-(i). 
105  When I use a word,” Humpty Dumpty said, in rather a scornful tone, “it means just what I choose it to 
mean -- neither more nor less.”’: Lewis Carroll, Through the Looking Class, chap. VI. 
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4.2.1 Services not the residuary category?  
 
 The Marrakesh Agreement offers another form of assistance to this task of identifying what 
“services” means, although it is not in the GATS but in the Dispute Settlement Understanding. The 
footnote to article 22.3(f)106 of the DSU refers to a document prepared in the process of completing 
the Uruguay Round process, identified in the DSU footnote merely as document MTN.GNS/W/120 
(hereafter document W/120), which contains a list of services sectors. Even with recourse to that 
document for the meaning of “services”, there remains some essential conceptual inconclusiveness 
by virtue of the listed sectors including a residual sector of “other services”. 
 If the upshot of this analysis is that we have to pay the WTO the backhanded compliment of 
having devised a new régime of international law to deal with a substratum which even the technical 
experts cannot identify, there might be a temptation to retort with the popular example of the 
elephant as also difficult to define, but very easy to identify. But there is some reason to argue that 
the point is not merely one of debate but one of difficulty even to the policy makers. 
 The attempt has actually been made my member states in more than one case to bring some 
order to the meaning of services by arguing that the concept should be mutually exclusive with that 
of goods. There seems to be some attractive historical elegance in this line of argument - under 
GATT 1947, there was essentially a régime of goods. Given the increasing importance of services 
relative to goods trade, GATS could be seen as the attempt to fill the economic gap: the addition of a 
régime of services in 1994 might therefore neatly have been understood as dealing with what 
remained uncovered.  
 That régime of goods did, it is conceded, include service elements. Article 5 of GATT provides 
an aspect of services regulation in dealing with freedom of transit, but this seems best understood as 
ancillary to the goods context.107 It is also clear from the GATT provisions relating to exposed 
cinematograph film that the regulation of goods was there in respect of goods ancillary to the 
entertainment services for which such film is used. The regulation by screen quota in article IV is, 
after all, hardly related to the normal measures of trade in the actual film. And in these days where 
satellite telecasting and the Internet make routine the viewing of moving pictures without shipping 
film, it is obvious even more in retrospect that the confusion of goods and services issue is older 
than the GATS.108 
 The attempts to pursue this line have, however, failed in the dispute settlement process. 
 In Canada Periodicals,109 Canada tried an argument which would have fitted with this what-is-
left argument. Canada maintained special taxation on periodicals containing advertising in separate 
editions designed for the Canadian market.  Those restrictions were the subject of complaint by the 
United States that this violated national treatment for the periodicals. Canada argued unsuccessfully 
that it was regulating advertising, a GATS matter, in which it was within its rights since it had made 
no GATS article XVII commitment in advertising. It lost on this point because the Appellate Body 
decided that the measure was a goods measure which was subject to the GATT national treatment 
test, regardless of its possible effect also as a restriction on services.110 
 In the Bananas case,111 the European Community’s regulations relating to the distribution 
arrangements for bananas were the subject of part of the complaint. The European Community had 
indeed, in this instance, made a GATS article XVII commitment in the distribution sector. But the 
distribution activity which was the subject of the complaint was the on-selling by the importers of 
bananas. The European Community argued that the selling into the market by importers was trade in 
goods, not services. Applying the cumulative obligation principle, however, the Appellate Body 
held that the European Community was under obligations both as to the importation under GATT 
and the distribution under GATS. 
                                                 
106    Footnote 14. 
107   The intention to so confine it is found by Neufeld in the travaux of GATT 1947 (Neufeld, Nora, “Article V 
of the GATT 1994 - Scope and Application” §2 (accessed through a Google search February 16, 2005 indicating 
the u.r.l. r0.unctad.org/ttl/ppt-2004-11-24/wto.pdf, which appears no longer to supported by UNCTAD). 
108    For discussion of this issue in relation to the Uruguay Round negotiations and the intermediate 
technological period (i.e. television), see de Witte, “Trade in culture: international legal régimes and EU 
constitutional values” in The EU and the WTO: Legal and Constitutional Issues ed. Gráinne de Búrca and 
Joanne Scott, 2001, Oxford: Hart Publishing, p. 237 at 242 ff. 
109     See Canada - Certain Measures Concerning Periodicals WT/DS31/AB/R 30 June 1997. 
110     WT/DS31/AB/R 30 June 1997 p. 19. 
111  See European Communities - Regime for the Importation, Sale and Distribution of Bananas 
WT/DS27/AB/R 9 September 1997 §221. 
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4.2.2 The framework agreement?  
 

 The key to the seeming irresponsibility of the negotiators of GATS who acted with such an 
apparently insufficient knowledge base seems to be signaled in the preamble, with the words 
“[w]ishing to establish a multilateral framework of principles and rules for trade in services...”112 
 The framework agreement concept is one much used in other areas of international law, and 
seems congeneric with the umbrella agreement concept. That approach is usually to settle a general 
set of principles which surely need reference to the detailed régime or régimes in other instruments 
in order to have substantive binding effect. The concept is actually part of the title of the agreement 
itself in the example of the United Nations Framework Convention on Climate Change. To give an 
example of particular interest to this writer’s home region, the Convention for the Protection and 
Development of the Marine Environment of the Wider Caribbean Region (Cartagena Convention) 
begins its article 3, “General Provisions”, with the words “The Contracting Parties shall endeavour 
to conclude bilateral or multilateral agreements, including regional or subregional agreements, for 
the protection of the marine environment of the Convention area”, and there are already a number of 
Protocols providing more detailed régimes to build on the framework.113 But some agreements can 
have partly framework or umbrella effect together with present substantive effects. 
 In GATS, there are obviously provisions designed to have present substantive effect. The 
filling in of the framework is, however, seemingly a part of the Agreement itself, partly in the 
sectoral Annexes, no doubt, but principally in the schedules of market access and national treatment 
commitments. The future liberalisation negotiations provisions of article XIX also reflect the aspect 
of the design to accommodate a subsequent filling out of the framework.  
 To the extent that the process of scheduling of commitments reflects the intended infilling of 
the framework, however, it does not seem that at the time of its conclusion the content of those 
schedules advanced the understandability of the régime that much. The GATT Secretariat also went 
on record at the time concerning the difficulty of dealing coherently with even a substantial part of 
the commitments.114 
 But if it is the commitments which were the desired fulfilment, it is in that light hardly 
surprising, therefore, that in three GATS cases, the successful complaint essentially succeeded by 
reference to attacking the failure to honour scheduled commitments. What is perhaps more 
surprising, a point as to which more below, was that in all three cases the defence appeared to be 
that the commitment as claimed successfully by the complainant was never intended to be part of 
the commitment. 
 But it may be reasonable to pay special attention to the Telmex case, the most elaborate 
consideration to date of the GATS under the DSU, to see whether that case throws more light on the 
dimension of WTO achievement or otherwise in the innovation of GATS. 
 

4.2.3 What does Telmex teach?  
 
 A great deal of the interest of Telmex lies in its approach to the task of treaty interpretation. 
Those points are considered later in that context, under the rubric Contribution to the law of treaty 
interpretation. The present focus, however, is on the contribution of the case to the development of 
the substantive law of the GATS. 
 The focus is narrowed, moreover, to GATS considered as a holistic régime. 
Telecommunications services as comprising services sub-sectors are obviously very much in issue 
in Telmex. But interesting though the telecommunications specific issues are, there is nothing new in 
the concept of international regulation of telecommunications, which has, as mentioned at the outset, 
been undertaken for more than a century. One dimension of the sectoral issues in the case was, 
indeed, the relationship of GATS commitments to another ITU-based aspect of international 
telecommunications law.115 

                                                 
112     Emphasis supplied. 
113  Protocol Concerning Co-operation in Combating Oil Spills, Protocol Concerning Specially Protected Areas 
and Wildlife and Protocol Concerning Pollution from Land-based Sources and Activities. 
114   “An Analysis of the Proposed Uruguay Round Agreement, with Particular Emphasis on Aspects of Interest 
to Developing Economies”, Doc. MTN.TNC/W122 and MTN.GNG/W/30, 29 November 1993, I, §87. 
115  See particularly the comments at Mexico – Measures Affecting Telecommunications Services WT/DS204/R 
2 April 2004 §§7.128-7.129. 
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 Again, the nature of the commitments in the telecommunications reference paper could be 
considered, not only in the context as part of international law relating to telecommunications 
regulation, but also as part of a study of the level of commitment states have undertaken in their 
GATS specific commitments. The exploration of just one aspect of that gargantuan process is not, 
however, the object of this exercise. 
 There are some aspects of the decision, however, which, subject to the possibility of differing 
views at the Appellate Body level in a future case which goes to appeal, cast light on the framework 
GATS agreement, even if, perhaps, this is no more than confirmation or clarification of 
interpretations already current. The secundam subjectam materiam aspect of litigation outcome 
means, of course, that there is a certain miscellaneous ad hoc character to the issues so clarified. 
 The following issues are accordingly considered: the identification of services sectors, 
coverage of the modes of supply of services, and the implications of the special meaning of “market 
access” under GATS. 
 
 4.2.3.1 The identification of services sectors  
  
 In any analysis of the effect of GATS, the concept of “sector” needs to be understood. This is 
the case on account of the many obligations and exemptions from obligations which are delineated 
by reference to a “sector”.  
 This is very much so under article V, related to economic integration agreements. As in the 
GATT, a permitted exception to the general MFN obligation is targeted at regional trade 
agreements, although GATS does not impose the “regional” test as such. But an agreement to 
qualify for this exemption from the MFN obligation, is must have “substantial sectoral coverage” 
under article V.1(a), with a level of liberalisation within the article V.1(a) sectors that meets the 
non-discrimination criteria in article V.1(b). Then there is a ban on increasing the level of barriers in 
the process of implementing a qualifying agreement, and the measurement of the increase is on a 
sector by sector basis under article V.4. Without knowing what is or can be a sector, the article V 
tests cannot be applied. Then again, the voluntary assumption of national treatment obligations 
under GATS, which does not follow GATT in requiring such obligations in relation to goods, is 
made by sector under article XVII of GATS, and the consequential disciplines which apply refer to 
the sectors in which commitments are made, for example under Article VI and under Article XVI. 
The concept of a “sector” is thus basic to the undertakings in the scheduled GATS commitments. 
 There is a definition of a “sector of a service” in article XXVIII(e): ‘(e) “sector” of a service 
means, 

(i) with reference to a specific commitment, one or more, or all, sub_sectors of that service, as 
specified in a Member's schedule,  

(ii) otherwise, the whole of that service sector, including all of its sub_sectors...’  
but either it identifies by reference to the individual scheduled commitments  rather than 

defines (in sub-paragraph (i)) or assumes pre-understanding of the meaning of the term defined by 
saying that sector of a service means the whole of that service sector (in sub-paragraph (ii)). 

One approach which might be considered is to investigate whether the term is a term of art, or 
whether it is simply an instance of applying a dictionary meaning. This process cannot but throw up 
the result that sector is a relative concept, a subdivision of a measure larger than the sector, as 
befitting the “cutting” concept of the Latin origin verb “secare” and the geometrical concept of a 
plane figure enclosed by two radii and the arc of a circle.116 A sector is a subset of a set.  

The outcome of this analysis would logically be that a sector can be any combination of 
services less than all services. Of course, the Marrakesh Agreement can apply humptydumptyism 
even here, as witness the description in article 22.3(f)(i) of the DSU of “all goods” as a sector of the 
category “goods”, thus defying logic by treating the whole as a sector of itself, but it does not put 
that difficulty in the way of ascertaining the meaning of services sectors. 

As a matter of history, it is notorious that the practical resolution of this uncertainty in relation 
to scheduling was that the GATT Secretariat prepared a list of sectors based on a United Nations 
classification of services, and WTO members making scheduled commitments made extensive use 

                                                 
116  The Merriam-Webster Online Dictionary at http://www.m-w.com/cgi-bin/dictionary offers in the first 
group of meanings, in addition to the geometrical formula, definitions comprising a “subdivision” or a “portion” 
of a military area, an “area or portion” of town, a “subdvision” of society (accessed for this purpose February 13, 
2005) (the Telmex case also uses the Merriam-Webster Online Dictionary: see Mexico – Measures Affecting 
Telecommunications Services WT/DS204/R 2 April 2004 n. 1045 at §7.366). 



THE WORLD TRADE ORGANIZATION… 

  
77 

of that classification in document W/120. That classification, however, is not mentioned in GATS, 
as might be expected if it were the key to the meaning of “sector” under GATS. Its citation in a 
footnote to the DSU has been mentioned above. 

The reference in the DSU notwithstanding, the view was canvassed before Telmex that the 
classification list in question was not binding on states. The Telmex case, however, seems to proceed 
on the basis that the classification in document W/120 definitively determines the identification of 
what are “sectors” for the purposes of GATS,117 even to the point of describing the document as “the 
standard GATS sectoral classification list”.118  
 To clarify this point is a contribution to the development of the substantive law of GATS, given 
the starting point of an Agreement which required extra-textual clarification of a point of such 
importance.119 
 

4.2.3.2 The coverage of the modes of supply of services  
 
 Article I.2 or GATS provides as follows: 
 “For the purposes of this Agreement, trade in services is defined as the supply of a service: 
 (a) from the territory of one Member into the territory of any other Member; 
 (b) in the territory of one Member to the service consumer of any other Member; 
 (c) by a service supplier of one Member, through commercial presence in the territory of any 
other Member; 
 (d) by a service supplier of one Member, through presence of natural persons of a Member in 
the territory of any other Member.” 
 Those four paragraphs are described as the four modes, numbered from one to four paralleling 
the (a) to (d) listing above, and paraphrased as mode 1, “cross-border supply”, mode 2, 
“consumption abroad”, mode 3, “commercial presence” and mode 4, “presence of natural persons”. 
 But for the Telmex case, it might have seemed arguable that the definition was a definition 
indicating the subset of possible modes of delivery of services to which the Agreement applies. In 
Telmex, however, the reasoning proceeds on the basis that the modes exhaust all the possible modes 
of supply of a service. 
 The point arose in connection with the delivery of electronic signals containing telephone 
messages. Mexico argued that there those signals were transmitted to its border on equipment 
controlled by a foreign supplier of telephone services, and then switched at the border to different 
equipment controlled by a local supplier, that mode 1 did not apply, because the change of carrier at 
the border broke the chain of transmission, rendering it not cross-border supply. 
 It was not surprising that this defense failed, on the basis that the transmitter of the signal to the 
border was still supplying the service to the recipient of the signal at the other end. But the Panel’s 
rationale for this conclusion included the reasoning that but for that interpretation, such service 
delivery would escape coverage of the GATS entirely, since it did not fall under any of the other 
three modes.120 
 To the extent that the Panel decided, therefore, that the four modes constitute the universe of 
modes of service delivery, it advanced the level of understanding of the meaning of GATS. Delivery 
of entertainment services by teletransmission to a recreational space traveller therefore has to be 
found in some way to be in the territory of a member, the misapplication of the language 
notwithstanding.121 

                                                 
117  Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §§6.11, 7.35, 7.59. 
118    WT/DS204/R 2 April 2004 §7.59. 
119   At the time that these lectures were delivered, the decision of the Panel in United States – Measures 
Affecting the Cross-border Supply of Gambling and Betting Services WT/DS285/R 10 November 2004 was not 
available. The decision of the Panel in that case contains an extensive discussion of the issue of the status of 
document W/120 and also of the CPC Provisional classification (§§6.72 ff.). Those provisions, moreover, are 
among those challenged by the United States in its notice of appeal of the decision. 
120   See Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §7. “[t]he 
GATS creates a wide-ranging agreement covering all services and modes of supply”. See also at §7.121, “...the 
GATS deals specifically with international trade in services by four modes of supply that are considered 
comprehensive...” 
121  For another instance in WTO dispute settlement of inattention to the world of economic activity outside of 
state boundaries, see the Appellate Body’s point in United States – Tax Treatment for “Foreign Sales 
Corporations” Art. 21.5 DSU Recourse WT/DS108/AB/R 14 January 2002 §153: ‘...these activities occur in a 
“foreign” state, as they must take place outside the United States.’ 
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4.2.3.3 The implications of the special meaning of “market access” under GATS  
  
 The term “market access” has a long currency, and its use in the GATT context might have 
been considered no more than the ordinary dictionary meaning. But in practice, market access 
negotiations under GATT related to tariff levels in particular, if indeed it was necessary to identify 
any limitation to the generality of the term. 
 Under GATS, however, article XVI on market access refers to a very specific set of restrictions 
on the supply of services, quota restrictions of various kinds, restrictions on corporate organization 
for delivery of the service and restrictions on the participation of foreign capital. 
 Telmex infers from this article that therefore any entry in an article XVI column of the schedule 
that imposes a restriction not falling within this list has no legal effect,122 notwithstanding, it seems, 
that it expresses a clear intention of the member making the commitment to limit the scope of the 
commitment. 
 The Panel was considering the effect of words in Mexico’s market access column, as quoted by 
the Panel: “the establishment and operation of commercial agencies is invariably subject to the 
relevant regulations” and “permits for the establishment of a commercial agency [will not be issued] 
until the corresponding regulations are issued”.123 
 No such regulations had been issued. The Panel nevertheless held that the limitation was 
ineffective because it was a temporal limitation, and temporal limitations are not among the market 
access categories in article XVI.124 
 There is a difficulty in reconciling this holding with the voluntary nature of article XVII 
specific commitments. Admittedly, there are other limits: article VI, for example, imposes 
conditions which do not seem to admit of exclusion even by express stipulation once a specific 
commitment has been made in a sector. But in Telmex, a condition which was not disputed to be 
within the permitted restrictions as a whole, as to the time when the commitment would take effect 
(see article XX.1(d) of GATS), failed because it was attempted to be scheduled as a market access 
restriction of uncertain time duration, and the list of possible restrictions under that head did not 
accommodate the timing restriction. 
 The implication, that the form of making specific commitments in a schedule has effects which 
nullify even a clearly expressed intention inferrable from that schedule, is to establish a procedural 
control of a kind highly unusual in international law. A state which expresses its intention not to be 
bound is nevertheless bound if it expresses its intention in the wrong column of a form. That such is 
the case is another lesson learned from Telmex about the substantive operation of GATS, and in this 
case also as to the levels of discipline capable of being applied to sovereign states by the treaty-
making process.125 This point of detail may thus appear as another instance of contribution of the 
WTO to international law. 
 

                                                 
122  See Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §7.358: “The 
six categories of measures in Article XVI:2 refer to the types of market access limitations that can be imposed on 
the supply of a service.  However, none of the six categories relate to temporal limitations – such as dates for 
entry into force or for the implementation of commitments.  This suggests that temporal limitations cannot 
constitute limitations on market access under Article XVI:2 of the GATS.”. 
123   See Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §7.356. 
124   See Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §§7.363, 371. 
The decision thus renders inaccurate in the GATS context the WTO web site’s own definition of market access: 
“In the WTO framework the term stands for the totality of government-imposed conditions under which a 
product may enter a country under non-discriminatory conditions” (emphasis supplied) 
(http://wto.org/english/thewto_e/whatis_e/eol/e/wto02/wto2_45.htm#note1 (accessed for this purpose December 
18, 2004)).  
125  This point is also one to which the decision of the Panel in United States – Measures Affecting the Cross-
border Supply of Gambling and Betting Services WT/DS285/R 10 November 2004, which was not available at 
the date of the delivery of these lectures, makes a difference, and to which the outcome of the pending appeal 
could therefore be relevant. The decision of the Panel in that case expressly recognises that it holds the United 
States to a commitment which the United States may not have intended: “We note in this regard that the United 
States may well have inadvertently undertaken specific commitments on gambling and betting services” (§7.3). 
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5. The contribution by WTO panels and the Appellate Body to the development of rules of 
international law 
 

 The question is canvassed later under the rubric Are excessive lex specialis attitudes causing 
missed opportunities to contribute to international law? of the limits on the development of 
international law by the WTO system, limits which suggest that the opportunities of the intensive 
dispute settlement activity in this regard have not been used. 
 

5.1 Contribution to the law of treaty interpretation  
 
 There is one core area of international law doctrine, however, which the WTO system makes 
relevant in every case. The Dispute Settlement Understanding requires application of the customary 
international law of interpretation of treaties by article 3.2: “Members recognize that [the dispute 
settlement system] serves to preserve the rights and obligations of Members under the covered 
agreements, and to clarify the existing provisions of those agreements in accordance with customary 
rules of interpretation of public international law.” 
 

5.1.1  The customary international law status of the VCT  
 
 The reference to customary rules of interpretation of public international law has been taken ad 
nauseam to mean applying the principles in the interpretation Articles of the Vienna Convention on 
the Law of Treaties. 
 That step in the reasoning, identifying customary international law as the VCT régime, cannot 
but itself be interesting, given the doctrinal controversies which lay behind the formulation of that 
régime. One of the contributions of the World Trade Organization to international law is the weight 
the dispute settlement system has placed on articles 31 to 33 of the VCT and thus supporting the 
view that those articles have successfully codified customary international law.126 
 

5.1.2  Text-centred interpretation  
 
 Contests between text-centred interpretation of treaties and interpretative techniques which 
improve on what is stated are, of course, long standing features of treaty interpretation in state 
practice. Again, it is trite learning to see in the VCT formulae some element of compromise, 
attempting to avoid taking sides in the controversy, and balancing literalism with disciplined 
permission of recourse to other factors.127 
 But compromise can beget uncertainty. That very uncertainty means, moreover, that the DSB 
adjudicative fora have frequently had to decide on its application of these principles to the facts 
before them, and in so doing, cannot but avoid having had opportunities to make a significant 
addition to the jurisprudence interpreting the rules of interpretation. 
 

5.1.3  Non-text-centred interpretation  
 
 The practical difficulty which faces the DSU adjudicator is that the criteria for decision in its 
cases are frequently not found in the text of the Marrakesh Agreement. But their task is to apply the 
Agreement. So they are challenged to find leeway to apply these criteria within the VCT’s limited 
permission of recourse to non-textual sources. 
 

5.1.3.1 Previous decisions  
 
 One very obvious instance of non-textual decision criteria is reliance on the authority of 
previous decisions under the WTO system or, before that, under GATT. 
 If reliance is placed on the textual interpretation, it is trite that the Marrakesh Agreement does 
not recognize any role for precedent. The Panel in the Argentina-Brazil Poultry Anti-Dumping case 

                                                 
126  This point is developed further below under the rubric, The express deference to international law in the 
DSU. 
127   Cf. Sinclair, Ian, The Vienna Convention on the Law of Treaties, Manchester: Manchester U.P. 1973, at pp. 
69 ff., especially pp. 73-75. 
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relied on the non-applicability of precedent in an a fortiori argument: “[w]e note that we are not 
even bound to follow rulings contained in adopted WTO panel reports, so we see no reason at all 
why we should be bound by the rulings of non-WTO dispute settlement bodies.”128 And if one is 
permitted to rely on other international sources, the ICJ Statute in article 38.1.d recognizes 
precedents only as subsidiary sources of international law, within the context of the recognition that, 
as spelt out in article 59 of the Statute, ICJ decisions are only binding as between the parties thereto. 
 And yet there are examples of doctrine in WTO law seemingly based ultimately on such 
precedent authority, in a manner which defies textual interpretation philosophy. Two examples of 
such doctrine would be the de facto test and the no-de-novo-review rule. 
 
 The de facto test 
  
 The de facto doctrine applies in challenges based on the most favored nation treatment 
principle and the national treatment principle. The MFN principle, where it applies - and it applies 
pervasively, although there are many high profile instances where it is ousted - prohibits a WTO 
member from discriminating among other members in its trade measures. But measures which did 
not show any such discrimination in their formulation have been held to violate the principle 
because their effects, not discernible from their formulation out of context, were discriminatory 
among other members. 
 There is an instance of the statement of the de facto principle in Article XVII.3 of GATS, but 
that instance is applied to the national treatment principle and not to the MFN principle. In the 
Bananas case,129 the Appellate Body held that, the silence of GATS in respect to defactoism in the 
MFN situation notwithstanding, defactoism was also relevant to the MFN principle. 
 Expressio unius exclusio alterius would have led to the conclusion that the exclusiveness of 
statement of defactoism in the national treatment context implied that it was applicable only in that 
context. The Appellate Body started by conceding as much: ‘[t]he question naturally arises: if the 
GATS negotiators intended that “treatment no less favourable” should have exactly the same 
meaning in Articles II and XVII of the GATS, why did they not repeat paragraphs 2 and 3 of Article 
XVII in Article II?’ That question as posed expresses neatly, it is respectfully submitted, the logic of 
the exclusio unius principle.  
 The Appellate Body then went on, however, to deny the force of the reasoning, by a process 
which, it is again respectfully submitted, is less than intellectually satisfactory. Their next two 
sentences were ‘But that is not the question here.  The question here is the meaning of “treatment no 
less favourable” with respect to the MFN obligation in Article II of the GATS.’ But why is it not the 
question there? The meaning of the phrase “treatment no less favourable” is the very point in 
relation to which they had just said that the point naturally arose, so there is a process the Appellate 
Body knows by which a question naturally arises but which is nevertheless not the question. 
 The Appellate Body then continues to use the reasoning “The possibility that the two Articles 
may not have exactly the same meaning does not imply that the intention of the drafters of the 
GATS was that a de jure, or formal, standard should apply in Article II of the GATS.  If that were 
the intention, why does Article II not say as much?” But that reasoning hardly answers the force of 
the exclusio unius principle - on that reasoning, that principle would never apply, since one can 
always ask in such a case, why did the drafter exclude the unrepeated point? 
 This is, it is submitted, more easily explained as an instance of reliance on previous authority 
prevailing over VCT principles of interpretation as well as other aspects of principles of 
interpretation. The Appellate Body described their reasoning as textual, but at least the choice 
between different textual lines of reasoning was determined by precedent, in particular the pre-WTO 
cases which the Appellate Body cited as evidencing the GATT practice.130 
  

 
 

                                                 
128  Argentina – Definitive Anti-Dumping Duties on Poultry From Brazil WT/DS241/R 22 April 2003. 
129  See European Communities - Regime for the Importation, Sale and Distribution of Bananas 
WT/DS27/AB/R 9 September 1997, §§ 232-234. 
130  European Economic Community - Imports of Beef from Canada, adopted 10 March 1981, BISD 28S/92; 
Spain - Tariff Treatment of Unroasted Coffee, adopted 11 June 1981, BISD 28S/102; and Japan - Tariff on 
Imports of Spruce-Pine-Fir (SPF) Dimension Lumber, adopted 19 July 1989, BISD 36S/167. 
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The no-de-novo-review rule 
 
 The no-de-novo-review doctrine, as applied in challenges to national trade remedies, limits the 
role of the WTO panel in making its own assessment of the factual considerations determined by the 
national authority, after its investigations, to support its decision to impose countervailing or 
safeguard duties. This principle is applied as a restriction on the authority of a panel in article 11 of 
the DSU, although it is not stated there. There is a particularly striking statement of no-de-novo-
review type principles in article 17.6 of the Anti-Dumping Agreement in the agreements dealing 
with trade remedies, but that unique provision could not explain why the no-de-novo-review 
doctrine is applied generally. A recent instance among the many cases which have developed this 
doctrine is the celebrated U.S. steel safeguard case mentioned above.131 
 The perspective seems sound, indeed, that sees in recent cases a ring fencing of the scope of the 
no-de-novo-review principle, giving it as limited an application as possible.132 In the U.S. steel 
safeguard case, indeed, the principle turned out to be two-edged: the Appellate Body effectively 
inferred from the principle that the national authority must give adequate reasons for its decision, so 
that the reasons can be examined, since the evaluation was protected by the principle.133 But it is 
respectfully submitted that the reason why the principle is not simply discarded as wrong seems to 
be based on deference to precedent. 
 This opinion differs from that of Spamann, who cites Argentine - Footwear to the effect that 
the Appellate Body has rejected precedent as the source in favour of reliance on DSU article 11.134 
This is a point of some force, but the Appellate Body as`there cited does acknowledge that the no de 
novo review principle is supported by “several reports by previous [pre-WTO] panels”.135 Spamann 
does, however, comes to the conclusion above that article 11 of the DSU cannot provide the textual 
support for the de novo review principle that the Appellate Body finds therein.136 But if the reason 
expressly given by the Appellate Body in this way does not stand scrutiny, perhaps the precedent 
rationale here, albeit taking the Appellate Body’s expressed view cum grano salis, is that Body’s 
best defence after all. 
 

5.1.3.2 Precedent, subsequent practice and the Statute of the ICJ  
  
 It must, however, also be observed that the Appellate Body has expressly rejected one possible 
defence of the use of precedent in this way. In Japan - Alcohol itself, after all, one of its earliest 
cases, the Appellate Body was at pains to deny that holdings in adopted GATT panel reports could 
amount to subsequent practice for the purposes of treaty interpretation.137 
 Ultimately, it may not be reasonable to see in the Appellate Body’s affection for precedent a 
significant contribution to the development of international law. It is merely perhaps tacitly applying 
article 38.1(d) of the ICJ Statute, identifying judicial decisions as subsidiary sources of law, by 
analogy from the ICJ Statute’s customary international law context, to the treaty interpretation 
situation. And the use in any international law context of customary international law by analogy is, 
with respect to the Appellate Body, commendable but not innovatory. 
 

5.1.3.3 Drafting history  
 
 The Telmex case is a recent illustration of a Panel having recourse to non-textual sources to 
such an extent as to justify some special comment. 
 

                                                 
131 See United States – Definitive Safeguard Measures on Imports of Certain Steel Products WT/DS248/AB/R 
10 November 2003, inter alia at §299. 
132 See Howse, op.cit., pp. 62-68. 
133 See United States – Definitive Safeguard Measures on Imports of Certain Steel Products WT/DS248/AB/R 
10 November 2003 at §§299 ff. 
134 Spamann, Holger: “Standard of Review for World Trade Organization Panels in Trade Remedy Cases: A 
Critical Analysis” in 38 JWT (2004) 509 at p. 521, citing Argentina-Footwear (WT/DS121/AB/R) §§117-118. 
135 Argentina-Footwear (WT/DS121/AB/R) §§117-119. 
136 Spamann 38 JWT at pp. 528-529. 
137 Japan - Taxes on Alcoholic Beverages WT/DS8/AB/R 4 October 1996, pp. 12 ff. 
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5.1.3.4 Drafting history, negotiating context, conventions: Telmex  
  
 One aspect of this development seems to have been to illustrate how much the VCT’s 
assignment of the recourse to travaux to a second order level of importance, as a supplementary 
means, can be circumvented by treating those travaux as evidence of object and purpose and 
context, which are first order level considerations. The Telmex case provides a striking illustration. 
 There is much learning, or perhaps quasi-learning, about the GATS in its negotiating history 
which is not to be found within the text of the GATS itself (excluding the specific commitments). 
 That this should be so raises obvious difficulties under the provisions of articles 31 and 32 of 
the Vienna Convention on the Law of Treaties.138 Under that scheme, travaux préparatoires are 
only supplementary means of interpretation, which are only invokable where more textual means 
fail on account of lack of clarity or on account of absurdity. 
 The Telmex case is one, however, where the Panel’s approach seemed to be to start with the 
history, when the overall impact of the reasoning is considered. The Freudian slip appears in the 
introductory paragraphs of the Panel’s “Findings”: 
 “The diverse backgrounds of the panelists, and the assistance granted by the Secretariat 
pursuant to Article 27.1 of the DSU, have ensured that this Panel was fully aware of the legal and 
technical complexity of the regulation of telecommunications services, including their rapid 
technological evolution and the drafting history of GATS provisions139 to which both parties to this 
dispute referred extensively.” 
 This point occurred to the United States delegation, who took the point in the Interim Review 
stage that “in several places... the reader could be left with the mistaken impression that the Panel  
has used the Model Schedule and Chairman's Note in a manner other than to confirm the ordinary 
meaning of a term, as provided for in the customary rules of interpretation of public international 
law reflected in the Vienna Convention on the Law of Treaties...  In order to avoid any potential 
mistaken impressions, the United States suggests that the Panel more precisely indicates that these 
documents are simply being used to confirm the ordinary meaning of the terms employed.”140 
 The Panel in effect accepted the criticism and indicated that it had modified the draft 
accordingly. This writer has not had access to the pre-interim-review draft, but the provisions of 
§7.16 repeat the interpretation rules of the Vienna Convention with such clarity that the United 
States must surely have been satisfied with that paragraph. But what is left may respectfully be 
considered not to have met the burden of the complaint. The Panel’s references to the Chairman’s 
Note and Secretariat notes in the Panel’s Findings seem indeed to outnumber the references thereto 
by the parties in their arguments. 
 Nor is confidence in textual interpretation discipline that enhanced by the reference in Telmex 
to WTO negotiators’ appreciation of the “constructive ambiguity” technique as a process of 
obtaining consensus on WTO rules!141 The appreciation is in any event arguably overstated, since it 
was not always universally acknowledged to be a benefit, as witness a statement by Peru in 
December 1993 that “[a] positive evaluation of results in the rules area could only be made if the 
negotiations resulted in clear and well defined rules that allowed for no interpretative ambiguity”.142 
 
 Document W/120 
  
 The sectoral classification document, which has been mentioned above, is perhaps a special 
case among the sources of interpretation used in Telmex but which is not mentioned in the GATS 
itself, but is indeed identified in a footnote to the DSU. The classification in that document is used 
as a measure in Telmex to negative part of the Mexican argument as to the extent of its specific 
commitment. 
 Although a footnote reference in the Marrakesh Agreement has force as a source of the relevant 
law of a kind which vividly illustrates the departure of that document from user-friendly drafting - 

                                                 
138  This point is developed further below under the rubric, The express deference to international law in the 
DSU. 
139  Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §7.2 (emphasis 
supplied). 
140  Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §6.20. 
141   See Mexico – Measures Affecting Telecommunications Services WT/DS204/R 2 April 2004 §7.3. 
142  Joint meeting of the Trade Negotiations Committee and the Group of Negotiations on Goods, 21 December 
1993, MTN.TNC39/MTN.GNG/27, §§54 ff. at §56. 
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much of the content of Article XI of GATT, for example, is substantially abrogated by the footnote 
to Article 4 of the Agreement on Agriculture143 - it seems strange that document W/120 has such 
force in this instance.  
 The GATS itself defines “sectors” in article XXVIII(e), quoted above under the rubric, The 
identification of services sectors, without reference to document W/120, which might have been 
more consistent with the view, favoured by the WTO Secretariat in its training material, that the list 
is not binding. The citation in the DSU is, indeed, arguably in a different context, where the same 
meaning of “sector” as in GATS need not have been intended. In the DSU, the sector classification 
is used to indicate where countermeasures may be awarded in a case of violation of GATS. The 
provision follows another provision treating as the relevant goods sector for breaches of GATT as 
“all goods”, which could not reasonably be regarded as a GATT sector. Why, therefore, must it be 
assumed that a GATS sector in the DSU’s reference must match one under the GATS substantive 
provisions, where there is other definition? 
 
 Other negotiating material 
  
 But at least document W/120 is mentioned in the Marrakesh Agreement. That is hardly the 
case, however, with other documents, such as a Chairman’s Explanatory Note and a Model 
Schedule, which explicitly disclaimed legal status. It might seem strange that they should then have 
been so heavily relied on under article 32 of the Vienna Convention on treaties, not as travaux, but 
as surrounding circumstances.144 
 There is a convenience in the result, admittedly, from the operation of the GATS system, if at 
the expense of elegantia juris. The notorious technicality of the interpretation of a schedule, in 
respect of current negotiations, rests on the authority of article XXI.5, since the current manual145  
has the relevant authority. The original schedules, however, reflect the same level of complexity, but 
do not have any more authority than that provided for by Article XX. The Chairman’s Note and 
Model Schedule do seem very attractive as useful to fill the need now supplied.146 
 
 GATS conventions 
  
 An aspect of the practices which is not spelt out in article XX is the glossary of scheduling 
language under which, for example, “None” means “opened without restriction” and “unbound” 
means “no specific commitment offered”. For future scheduling this rests on the authority of article 
XXI.5, but the Panel finds the same result deriving from GATS “conventions”, obviously in a sense 
where a convention means an agreement lacking formality of expression as a binding 

                                                 
143  This seems to be the accepted effect of the “tariffication” exercise of substitution of tariffs for other border 
measures as understood by the Panel in Turkey - Restrictions on Imports of Textile and Clothing Products 
WT/DS34/R 31 May 1999 §§9.64-9.65, an exercise which Chile claimed in Chile – Price Band System and 
Safeguard Measures Relating to Certain Agricultural Products WT/DS207/AB/R 23 September 2002 at §4.34 to 
lack express formulation anywhere in the Marrakesh Agreement. Chile lost the case comprehensively, but 
without the Panel or the Appellate Body (WT/DS34/AB/R23 September 2002)  indicating where the provision 
Chile found missing was to be found, except, apparently by default, in Article 4 and footnote 1 of the Agreement 
on Agriculture. 
144  See §§7.43-7.44, 7.59-7.68. 
145  See Guidelines for the scheduling of specific commitments under the General Agreement on Trade in 
Services (GATS), adopted 23 March 2001, S/L/92 (28 March 2001). The author’s much appreciated introduction 
to the mysteries of scheduling came from Dr. Dorothy Riddle, although she has not vetted this discussion. 
146  An interesting pre_echo of the Panel’s use of the scheduling guidelines appears from a 1993 GATT 
secretariat document, “An Analysis of the Proposed Uruguay Round Agreement, with Particular Emphasis on 
Aspects of Interest to Developing Economies”, Doc. MTN.TNC/W122 and MTN.GNG/W/30, 29 November 
1993, II, §15, which seems to treat the “Guidelines for the negotiation of initial commitments” as of importance, 
as the third of the important references to the specific interests of developing countries when discussing the draft 
GATS. This comment must have reflected the view that the guidelines had some legal status, although the reason 
for this implicit opinion was not there stated. See also now, subsequently to the date of these lectures, another 
Panel’s use of a utility argument to which the argument in this text appears to be similar: ‘[c]learly, GATS 
schedules cannot be understood without reference to the 1993 Scheduling Guidelines.  For instance, basic terms 
such as “None”, Unbound”, and “Unbound*”, which are used in all schedules, do not appear in the GATS itself; 
thus, they make sense only with reference to the 1993 Scheduling Guidelines.’ (United States – Measures 
Affecting the Cross-border Supply of Gambling and Betting Services WT/DS285/R 10 November 2004 at §6.78, 
in a part of the decision being challenged by the United States on appeal, as mentioned above). 
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commitment.147 There is no discussion of the justification of applying this “convention” under 
articles 31 and 32 of the VCT. 
 Again, it is not gainsaid that such a justification could be found, perhaps under the ordinary 
meaning of the text principle, as well as under the subsequent practice formula in article 31.3(b) of 
the VCT. But by not spelling out such a justification, the accusation that caused such concern to the 
United States that it queried its own success may seem to be invited. 
 But then in another passage,148 the Panel seems to refer to conventions as a parallel authority to 
the text of the GATS: “Article XVI and scheduling conventions require that the inscription of a 
limitation must be read to mean that full market access is granted, subject only to any measures 
specifically inscribed”. 
 So perhaps the only conclusion is that the panel in Telmex has advanced international law by 
establishing a new source of treaty interpretation, recourse to conventions, which are so clear as not 
to need elaboration or justification! But surely that justification is called for, even if such 
conventions are an instance of subsequent practice or, perhaps, drafting history as context or, 
perhaps, clarifying ambiguity. Again, in so far as it is a matter of glossary, article 31.4 of the VCT 
might surely reasonably have been invoked without the challenge to Occam’s razor arising from the 
introduction of the concept of “convention”. And since the case is not being appealed, this mystery 
may perhaps stand as the latest stage of the contribution of WTO dispute settlement to international 
law for the time being.149 
 
6. Are excessive lex specialis attitudes causing missed opportunities to contribute to 

international law? 
 
 It is by no means rare for points of international law other than those relating to treaty 
interpretation to be raised in WTO litigation and consequently to be discussed by panels and the 
Appellate Body. Burden of proof issues, for example, must arise in any litigious system called on to 
make fact determinations, and international law is no exception.150 But the question considered here, 
illustratively and by no means comprehensively, is the lex specialis issue, which must aprioristically 
affect the extent to which WTO law can contribute to international law by using the frequency of 
case opportunities to develop international law doctrine.  
 
 6.1   Is there a contest between WTO law and international law?  
 
 The question at issue relates to the question, what law is applied in the DSU? The Marrakesh 
Agreement is voluminous, in terms of all the “covered agreements” in which the DSU system has 
jurisdiction. So voluminous are the provisions that they generate a corpus of rules capable to some 
extent of being considered in free standing mode as WTO law. But the Marrakesh Agreement is also 
an instrument of international law as a general system. Since there are two different systems, the 
question arises as to whether those two systems are in harmony. If there is a possibility that the two 
systems are not in harmony, the question then arises whether the superior system, at the point of the 
decision in a case in the dispute settlement process, is that of WTO law or of general international 
law. 
 Of course, there may be an immediate objection. If international law is the contextual system, 
does it not automatically follow that international law must prevail and define the scope of WTO 
law, so as to render the question of conflict meaningless? That is an objection of considerable 
attraction and force. The question to consider, however, is whether that logic appears in the 
decisions of the WTO dispute settlement body. 
 There is another formidable objection to this aspect of putting the issue. The Marrakesh 
Agreement is a treaty. International law permits states to derogate from its rules by treaty agreement 

                                                 
147     See §7.73. 
148     See §7.75. 
149  United States – Measures Affecting the Cross-border Supply of Gambling and Betting Services 
WT/DS285/R 10 November 2004 at §§ 6.78 ff., appearing after the delivery of these lectures, offers a less 
innovatory explanation of the legal force of the glossary in aspects of its reasoning which are challenged on 
appeal. 
150  The frequency of discussion of burden of proof issues in WTO cases did not, interestingly, lead to any 
citation of such cases by the ICJ when discussing the issue in Avena and other Mexican Nationals (Mexico v. 
U.S.) (March 2004). 
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unless the derogation is from a rule of jus cogens. To put the problem as one of conflict is therefore 
tendentious and meaningless, since ex hypothesi no treaty is necessary but for the purpose of 
derogating from international law. 
 This latter objection is cogent as far as it goes: the point is developed further below under the 
rubric, Qualifying the choice of law. But the international law that we are comparing WTO law with 
includes contextual rules which govern how treaties operate, and which must therefore be superior 
to treaty law to avoid the inextricable circle problem, and perhaps jus cogens in that character.151 
Even if they are not jus cogens, there could be a presumption that states do not intend to derogate 
from those rules except in very clear terms, and the question is therefore whether such presumptions 
are honoured. The international law for purposes of comparison also includes other treaty law, 
entitled to deference for the same competence of treaties to derogate from international law reason 
as in the case of the WTO Agreement, so in such instances also the problem is not answered merely 
by pointing to that competence.152 
 With so many decisions coming out of the WTO dispute settlement process, this issue could be 
found arising in some manner time after time. So what follows is but illustrative, searching for some 
themes relevant to the question. 
 
 6.1.1   The express deference to international law in the DSU  
  
 Let it be acknowledged that there is a positive side, in the guise of instances where the DSU 
panels and Appellate Body have acknowledged that they are operating under a régime of 
international law. 
 In one aspect, at least, the deference to international law is called for by the terms of the DSU 
itself. In construing the covered agreements, the dispute settlement system is, as already discussed, 
required by article 3.2 of the DSU to clarify the meaning of the “covered agreements...in accordance 
with the customary rules of interpretation of public international law”. Given the positioning of that 
prescription in the DSU, in a paragraph which may be considered to savour of a compromissory 
provision (dealing with choice of law), it perhaps might have been expected that the positive answer 
was so clear that the problem here addressed could hardly be an issue. This may be conceded in the 
context where article 3.2 applies. Consistently, DSU panels and the Appellate Body consider 
themselves to be applying principles of international law to the interpretation of the covered 
agreements. 
 They seek to fulfill this task by relying on the provisions of the Vienna Convention on the Law 
of Treaties which relate to treaty interpretation.153 This itself may merit emphasis, since, as 
mentioned earlier, academic dispute as to the conformity of the Vienna Convention with customary 
international law could hardly be closed off, and the choice of the negotiators of the Marrakesh 
Agreement, to refer to customary international law in those terms rather than to refer to the Vienna 
Convention, is itself interesting154. But the point is obvious that the WTO Agreement does not seek 
to establish any idiosyncratic régime of treaty interpretation, but to apply customary international 

                                                 
151  Cf. Carnegie-Rio at p. 538. 
152   The theoretical issues of conflict of treaties are discussed in Carnegie-Rio, with particular reference to the 
writing of Nascimento da Silva, Jenks and others at 532 ff. 
153  “As always in our treaty interpretation, we take the approach of the Vienna Convention on the Law of 
Treaties...”: United States – Definitive Safeguard Measures on Imports of Circular Welded Carbon Quality Line 
Pipe From Korea  Appellate Body Report WT/DS202/AB/R 15 February 2002, §159. 
154   Cf. Sinclair, Ian, The Vienna Convention on the Law of Treaties, Manchester: Manchester U.P. 1973, at p. 
69: “[t]here are few topics in international law which have given rise to such extensive doctrinal dispute as the 
topic of treaty interpretation”, and his discussion at pages 73-75 of critiques of the Vienna Convention’s 
formulation. For this writer’s participation in this debate, see “The Vienna Convention on the Law of Treaties 
and the Law of the Sea Lawmaking” in Anuario Juridico Interamericano 1984 53. 
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law in that process155.  There are at least two reasons, however, why the instance of article 3.2 of the 
DSU does not dispose of the problem whether there is conflict between international law and WTO 
law. 
 
 6.1.1.1    Qualifying the choice of international law?  
  
 Firstly, the context of the DSU’s acknowledgment of the applicability of international law may 
need to be considered. The instruction to apply international law is followed, in the same paragraph, 
by the caution mentioned earlier, that recommendations and rulings of the DSB cannot add to or 
diminish the rights and obligations provided in the covered agreements. The obvious issue of a 
hypothetically erroneous but presumptively binding decision is not addressed here. But there is also 
a nuance from the positioning of this statement that it could be qualifying the obligation to apply 
international law, reading grammatically, at least, that the application of international law is subject 
to the obligation of the DSB to stay within the four corners of the covered agreements: it there is 
conflict, it is international law which must give way. 
 

6.1.1.2  International law apart from treaty interpretation  
  
 Secondly, interpretation of treaties is only one - albeit a very important one - of the areas of 
international law relevant to international trade disputes. Even when there is no interpretation 
problem, other principles of international law, including other principles codified in the VCT itself, 
can be relevant. So there is plenty of room for the DSB to give preference to WTO law over 
international law even if the DSB faithfully applies international law relating to treaty 
interpretation.156 
 These two aspects of the issue: the effect of the choice of law provisions of the DSU, and 
applying WTO law in preference to international law, form the basis of the organization of our 
examination of the question by sampling the decisions of the DSB. 
 

6.2 Qualifying the choice of law  
 
 In illustrating the instances above, where any expectations of a seamless web in which WTO 
law is interwoven with international law may be disappointed, there may be a danger of leaving the 
impression that the problem of conflict between a treaty-based régime, such as that of the WTO, and 
international law, is new. 
 Provisions governing the law to be applied by international courts have a long history. The 
proliferation of those provisions indicates the problem. The opportunity for inserting such clauses 
arises because international tribunals only have jurisdiction if states consent to that jurisdiction - a 
sharp and notorious divergence from the paradigm basis of jurisdiction of courts in national systems 
of law. 
 Since a tribunal’s very jurisdiction is consent-based, it is perhaps hardly surprising that states 
who know submission to jurisdiction to be an option routinely treat it also as their choice to decide 
what law the tribunal is to administer. Submission to international judicial jurisdiction under an ad 
hoc compromis or a treaty submission clause thus frequently requires application of a system of law 
distinguishable from international law. Even the grammatical construction of the article 38 of the 
Statute of the International Court of Justice arguably entails distinguishing between international 

                                                 
155 For an instance of the identification being made expressly between customary international law and the art. 
31 of the Vienna Convention, see the Appellate Body’s statement in U.S.-Gasoline, not only that the article 
represents a rule of customary international law, but that [the direction in article 3.2 of the DSU to apply 
customary international law rules of interpretation] “reflects a measure of recognition that the General 
Agreement is not to be read in clinical isolation from public international law” United States - Standards for 
Reformulated and Conventional Gasoline WT/DS2/AB/R 29 April 1996 at p. 17. Cf. also e.g. the panel’s 
statement in United States – Rules Of Origin For Textiles And Apparel Products: “It is clear from Appellate 
Body jurisprudence that Articles 31 and 32 of the Vienna Convention on the Law of Treaties… are part of the 
customary rules of interpretation of public international law” (WT/DS243/R 20 June 2003 §6.19). 
156 See the Bananas Appellate Body Report §89 for express reliance on this point by parties to that case, to 
argue for the exclusion of general international law as a modification of GATT/WTO law relating to dispute 
settlement. 



THE WORLD TRADE ORGANIZATION… 

  
87 

law and the international law to be applied by the court, even without acknowledging the express 
authorisation of voluntary submission to ex aequo et bono adjudication.157 
 The exercise of such a choice by the parties to a dispute has its theoretical justification in the 
treaty-making power enjoyed by the parties. The resolution of the conflict of international law 
régimes could on that basis therefore simply to be that the choice of law prevails over customary 
international law by the application of pacta sunt servanda. In preferring WTO law to international 
law, therefore, the DSB should therefore, so it may be argued, not be the subject of criticism. 
 Should the choice of law provision, moreover, be part of the constitution of an international 
organisation, as arguably applies in relation to the WTO, there is some scholarly support for using a 
principle of l’opération autonome as the basis for resolving conflicts between the international 
organizations’s treaty constitution and other treaties.158  
 In practice, however, there is some indication of a judicial predisposition to resist the 
anarchical tendencies of this practice, and to strain reasoning, if need be, to seek for a resolution 
consistent with customary international law. To say further that it is a judicial predisposition 
characteristic of great judges may be too much like seeking the assistance of a petitio principii. 
 

6.2.1 The compromis: Trail Smelter  
  
  One example of such an instance was the Trail Smelter arbitration.159 In that case, the 

compromis stated that “the Tribunal shall apply the law and practice followed in dealing with 
cognate questions in the United States of America as well as international law and practice, and 
shall give consideration to the desire of the high contracting parties to reach a solution just to all 
concerned”,160 thus lumping international law, without pre-eminence, with United States law, 
international practice, and the concept of a “just solution”. The tribunal nevertheless showed some 
inclination, in more than one aspect of the final award, to treat the matter as being nevertheless 
governed by international law. The question of the permissibility of the revision of an earlier award 
was considered to be required to be governed by international law by virtue of the international 
character of the tribunal, and in any event not to be a “cognate question”, while a point at issue 
which might roughly be described as the injunction point was treated as one where United States 
law was in conformity with international law in any event.161 
 

6.2.2  Treaty choice of law provisions: the Montego Bay Convention  
  
 Even in the case of major multinational treaties, the same duality of régime language is by no 
means inapplicable. The point about the reading of the Statute of the International Court of Justice is 
taken above. The language of the Montego Bay Convention also in more than one instance seems to 
require application of a private régime.162 In the Continental Shelf (Tunisia-Libya) case before the 
International Court of Justice, the compromis and compromissory clause example were combined in 
a single case, as the compromis requested the Court to apply the principles being developed in the 
Convention.163 The reaction of the Court resembled that in Trail Smelter, in that the Court seemed 
all too anxious to indicate that it was nevertheless applying international law.164 

                                                 
157 The itemised list of sources of law in a.-d. Of Statute 38.1 seems apt paragraph construction to limit the 
generality of the function, stated in the chapeau, of deciding in accordance with international law, especially in 
the context of the English common law statutory interpretation principle of eiusdem generis construction. 
158   See Carnegie-Rio at pp. 534-35, considering the views of Nascimento da Silva, Jenks, Sinclair and Reuter. 
159   (1941) 3 R.I.A.A. 1905. 
160 Convention for Settlement of Difficulties Arising from Operation of Smelter at Trail, B.C., 1935, art. IV 
((1941) 3 R.I.A.A. 1905 at 1908). 
161 Loc. cit., 1949-1950, 1963. 
162 See art. 293 (“A court or tribunal having jurisdiction under this section shall apply this Convention and 
other rules of international law not incompatible with this Convention”), applied also by Annex VI art. 23, and 
Annex III art. 21 (“A court or tribunal having jurisdiction under this section shall apply this Convention and 
other rules of international law not incompatible with this Convention”) (italics supplied). 
163  Case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya), I.C.J. Reports 1982, p. 18 at p. 
23 (quotation by the Court of art. 1 of the Tunisia/Libya Special Agreement of 10 June 1977). 
164 Id., at p. 38: “...the Court would have had proprio motu to take account of the progress made by the [3rd 
U.N. Conference on the Law of the Sea] even if the Parties had not alluded to it...for it could not ignore any 
provision of the draft convention if it came to the conclusion that the content of such provision is binding upon 
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 As is to be discussed below, however, it is easy to see instances where WTO panels and 
adjudicators do not appear to see their duty in the same way in which the judges in the Libyan 
Continental Shelf case saw it, of astuteness in finding conformity between their compromissory 
provision and international law. 
 

6.3 Applying WTO law in preference to international law  
 
 A number of instances appear from the DSB adopted reports in which the question may, it is 
submitted, reasonably be raised whether the report applies or implies a preference for WTO law 
over international law. There are not a few cases in which the applicability of international law not 
found in the Marrakesh texts has been invoked without success.  
 

6.3.1 Overt conflict between international law and WTO law  
 
 The cases selected here from among those instances are chosen as providing illustrations of the 
breadth of the issues of conflict being put directly to the DSU tribunals: the notorious Bananas case 
and the recent Rum case. 
 

6.3.1.1 Bananas 
 
The Bananas case has been widely canvassed in this regard and was used in this context in 

Carnegie-Rio, but the point may bear slightly more elaboration here. 
In Bananas, the Appellate Body arguably not only did not follow the VCT’s rules on treaty 

interpretation, its constant practice of so doing notwithstanding, but it also arguably did not follow 
other rules of the VCT than those relating to treaty interpretation and other rules of customary 
international law relating to application of treaties. The fact that the contest was with other treaty 
rules gives rise to special interest, in the light of the choice to treat the VCT’s rules governing treaty 
interpretation as representing the content of customary international law. 

6.3.1.2 Bananas and the VCT conflict of treaties rules  
  
 One such set of rules outside the interpretation rules seemingly departed from were the rules of 
the Vienna Convention relating to conflict between successive treaties, by applying provisions of 
the covered agreements which were, by the test of international law, not applicable.  
 In Bananas, the question of the conflict between the GATT and the Lomé Convention was in 
issue. The governing rule of international law relating to such a conflict is that, surely, contained in 
article 30.2 of the Vienna Convention on the Law of Treaties: “When a treaty specifies that it is 
subject to, or that it is not to be considered as incompatible with, an earlier or later treaty, the 
provisions of that other treaty prevail.” But GATT 1994 expressly incorporated, by means of the 
decision of the Contracting Parties to GATT and the General Council, a waiver in favour of the 
Lomé Convention, and the case was therefore one in which, under that rule, the Lomé Convention 
should prevail. Yet in a single paragraph, the Appellate Body said that since the Lomé waiver was 
referred to in the GATT, the interpretation of the Lomé convention was a WTO matter.165 In this 
way they blithely seemed to disregard the rule of international law in the interests of deference to 
WTO law. 
 It must be acknowledged, of course, that the Appellate Body and the Panel did address their 
minds to the question of the meaning of the Lomé waiver. Unless the waiver had some effect in 
varying the normal effect of the WTO Agreement, it would have been otiose, and treaty 
interpretation law leans against construing provisions as ineffective. So in interpreting the WTO 
Agreement itself, the Appellate Body did seek to show an applicable effect of the Lomé waiver 
which was effective to derogate from the substantive provisions of the WTO Agreement. 

                                                                                                                          
all members of the international community because it embodies or crystallizes a pre-existing or emergent rule 
of customary law”. 
165 This writer has benefited, in relation to this point, from seeing an unpublished draft by Ms. Francoise 
Hendy, formerly of the Faculty of Law of the University of the West Indies. 
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 No contest, that this approach has its analytical attraction. But it in effect treats the 
interpretation rules of the Vienna Convention on Treaties as sufficient to deal with the conflict of 
treaties issue, when the Vienna Convention places its rule on successive treaties outside the section 
on treaty interpretation. In the case of one treaty deferring to another, the Appellate Body gives 
control to the treaty which defers, whereas the Vienna Convention gives control to the treaty 
deferred to. 
 

6.3.1.3   Bananas and the VCT interpretation of treaties rules: parties agreed 
interpretation  

  
 But was the approach in Bananas indeed consistent with the VCT treaty interpretation rules? 
 In interpreting the Lomé Convention for the purposes of applying the waiver, the Appellate 
Body refused to accept the interpretation of the parties to that Convention. In this instance they were 
seemingly contradicting the relevance given to such an agreed interpretation by Article 31.3(b) of 
the Vienna Convention.166 The Appellate Body used the criteria in another agreement, the WTO 
Agreement, in interpreting Lomé, and nothing in the Vienna Convention authorises this: this was a 
clear application of WTO law instead of the Vienna Convention. In this instance, moreover, the non-
application of the Vienna Convention was a non-application of its treaty interpretation provisions, 
which WTO dispute settlement law has embraced so strongly.  
 It may be noted that the distinction may be drawn that the requirement to use international law 
of treaty interpretation only applies to the interpretation of the covered agreement, and does not 
apply to the interpretation of another agreement, such as Lomé, whose relationship to the covered 
agreements may be relevant. But there can hardly be any excuse for departing from international law 
when dealing with a treaty other than the Marrakesh Agreement. Where that agreement is in 
question, a dispute settlement adjudicator whose function owes origin to the Marrakesh Agreement 
may have a case on that ground to treat the Marrakesh Agreement as its supreme law, but that case 
would not apply to another treaty. 
 It may be conceded that this argument against the Bananas case has difficulties in relation to 
the merits of the matter. The decision, after all, obviated a possible loophole in the Marrakesh 
system. That system is based on the most favoured nation treatment principle, which is capable of 
being subverted by incompatible bilateral agreements among the parties. To simply follow the 
principle that the parties to a treaty are the best source of its meaning could therefore, when 
combined with a waiver permitting the treaty, allow the parties to the treaty benefiting from the 
waiver to construct by a process of convenient mutually agreed interpretation their own level of 
exemption within the waiver. 
 Such considerations obviously underpinned the Appellate Body’s conclusion. They attract 
sympathetic understanding, notwithstanding that WTO law is considered by many to accommodate 
similar absurdity in other respects, as in relation to the apparently orthodox view that developing 
country status in WTO law is self-defining, allowing members to choose unilaterally whether or not 
to claim the many privileges of such status. 
 And perhaps nearer to the point, the problem of the runaway use of article XXIV of GATT, 
which permits exemption from the most favoured nation principle inter alia in the case of qualifying 
economic integration agreements, is obviously very close to the issue on the merits. The case was 
one which rested on the waiver rather than Article XXIV. It hardly makes sense for a waiver to be 
weaker than an article XXIV claim: indeed, states have in some instances, of which the seeking of 
the Lomé waiver was obviously an example, sought the protection of a waiver for a dubious article 
XXIV agreement. So Bananas must mean, by implication, that there are some yet undiscovered 
teeth in the Article XXIV qualification process, which the hundred-plus registered agreements 
claiming that exemption have not yet felt the impact of. It must be authority that qualification for 
Article XXIV status is a fortiori judicially reviewable, the unresolved doubts in Turkey-Textiles 
notwithstanding.167 
 It might have made this kind of critique unnecessary if the decision in Bananas had been 
regarded, not as interpreting Lomé, but as interpreting what level of Lomé benefit was permitted 
under the waiver. This would have entailed reading the waiver as not deferring to Lomé as much as 
                                                 
166 See Howse, op. cit. at pp. 67-68, advocating a middle view in the interests of what he calls “Institutional 
Sensitivity”. 
167 See Turkey – Restrictions on Imports of Textile And Clothing Products WT/DS34/AB/R 22 October 1999 
§60. 
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to a level of concession to a limit whether or not Lomé exceeded that limit. But that might, it is 
conceded, have been to avoid the risk of seeming to violate the parties’ subsequent interpretation 
principle of VCT at the expense of other violations of the VCT rules of interpretation. 
 The suggestion that the true explanation of this aspect of Bananas is that the waiver effected an 
incorporation of the Lomé Convention in the Marrakesh Agreement so as to create the right of 
interpretation has been considered above in the context of jurisdiction ratione materiae of the WTO 
dispute settlement system.168 
 

6.3.1.4 Bananas and the legal interest test for invoking a treaty obligation  
  
 Another issue of conflict between international and WTO law arose in Bananas. The Appellate 
Body found that the United States, which was not an exporter of bananas, had a sufficient legal 
interest to bring the complaint, a finding which contrasts with the decision, in the last outing of the 
South-West Africa litigation before the World Court, that African states parties to the League of 
Nations Covenant had no legal interest to complain of violation of the Covenant in South Africa’s 
administration of what is now Namibia, and that in the absence of such legal interest the 
circumstance that all the countries concerned were parties to the treaty whose violation was 
complained of was insufficient.169 In this instance, however, it could be argued that the Appellate 
Body distinguished the non-WTO rule rather than regarding it as being overridden by the WTO rule. 
 

6.3.1.5 The rum case170 
  
 The cold war hangover aspect, arising from the United States trade sanctions against Cuba, 
might possibly be the most headline worthy aspect of the decision of a DSU panel, reversed in 
substantial measure by the Appellate Body, in the Rum case. Those sanctions are obviously directed 
at the obstruction of trade, and therefore cannot but pose questions of reconciliation with the 
international free trade agenda which is the mission of the WTO system.  
 The case related to the consequences, in particular, although not exclusively, for nationals of 
states other than Cuba, of a particular aspect of those trade sanctions, in the restrictions on their 
enjoyment of TRIPS benefits of trade mark and trade names protection. Under the United States 
legislation challenged by the European Communities, registration of trade marks and trade names 
was denied in the United States to such marks associated with property of United States nationals 
expropriated by Cuba and in relation to which the claims of the expropriates had not been settled 
conformably with the requirements of the legislation. 
 Given the cold war politics context, what might perhaps have been expected would have been a 
discussion of the impact of article 73 of TRIPS, saving action taken by states in their essential 
security interests. Such discussion was no doubt considered unnecessary on account of the 
circumscribed nature of this saving. A state can withhold information on such grounds, but refusing 
to register trade marks or trade names goes beyond mere non-disclosure. A state can protect other 
action, but only in a context of fissionable material, trade in military supplies or in times of war or 
confrontation, and none of these conditions obviously applied. Nor was there any international 
enforcement action in issue, as that article would also have protected. 
 Even without reference to the specific provisions of article 73 of TRIPS, issues of the 
reconciliation of the WTO régime with general international law relating to dispute settlement might 
have been canvassed. It is notorious that the United Nations Charter obligation in relation to pacific 
settlement of disputes does not in terms rule out non-violent measures of retorsion, notwithstanding 
that the law relating to countermeasures, the more current conceptualisation of retorsion, has been 
undergoing refinement in the United Nations era.171 The specific sanctions in issue in this case could 
have been regarded as countermeasures for unlawful expropriation by Cuba of the property of 
United States nationals. Is it putting it too high to say, then, that the absence of discussion of this 

                                                 
168   See Matsushita, Mitsuo, Thomas J. Schoenbaum and Petros C. Mavroidis, The World Trade Organization: 
Law, Practice and Policy, 2003, Oxford: University Press, at p. 74. 
169  South West Africa, Second Phase, I.C.J. Reports 1966, p. 6. 
170  See United States – Section 211 Omnibus Appropriations Act of 1998 (the Rum ase) WT/DS176/AB/R 2 
January 2002. 
171  See the draft articles on Responsibility of States for Internationally Wrongful Acts adopted by the 
International Law Commission at its 53rd session, 2001, arts. 49-54 (Report of the International Law Commission 
on the Work of its 53rd Session (2001) (U.N. Doc. A/56/10), Ch. IV, §76). 
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point means that the decision is sub silentio authority for the view that the WTO Agreement extends 
the pacific settlement obligation to include an obligation to eschew trade sanctions retorsion? 
 The United States specifically advanced the argument, without reference to a specific exception 
in TRIPS, that TRIPS could not have been intended to curtail the freedom of states, under general 
international law, to refuse recognition to foreign expropriation of its nationals’ property. But 
although the topic of this discussion was thus directly engaged, the Panel and the Appellate Body, to 
some extent with the co-operation of the complainant European Communities, decided the case 
without addressing this question. The Appellate Body found that the United States sanctions 
legislation imposed trademark and trade names protection burdens on some parties who could not be 
blameable for the expropriation, contrary to the relevant national treatment requirement of TRIPS. 
 The case, accordingly, raised directly an issue of quasi-conflict between WTO law and 
international law. The United States argument does not have to be seen as an argument that the right 
of non-recognition is jus cogens, which would raise a clear issue of conflict, as much as an argument 
as to the interpretation of the treaty. Any such jus cogens argument would be difficult in view of the 
well-known state practice that discretionary recognition can remove the anti-expropriation penalty. 
Either way, the Appellate Body ostentatiously refused to accept the challenge of resolving the 
conflict. The refusal to address the matter was justified on the principle of judicial economy, 
abstaining from deciding more than was necessary. But the elaborate reasoning engaged in by both 
the Panel and the Appellate Body to skirt the issue leaves the distinct impression that the Panel 
would have been uncomfortable in answering the question, the clear invitation from the United 
States notwithstanding. 
 

6.3.2 Sub silentio conflict between international law and WTO law  
  
 In other cases, the potential conflict between international law and WTO law is not highlighted 
as it was in those cases, but it may be argued to be there nevertheless. Two illustrations may be 
offered, the Brazil Aircraft case (recourse to article 21.5 of the DSU stage) and the Chilean Price 
Band System case. 

6.3.2.1  Brazil Aircraft (Recourse DSU 21.5)172                                                           

 The example of the Brazil - Aircraft (Recourse) case is one which was given in Carnegie-Rio I, 
but it is considered just worth repeating given that the challenge in this case is to international 
human rights law.  
 In the Brazil - Aircraft (Recourse) case, Brazil had already lost a challenge to a system it had 
established for offering credit assistance to purchasers of Brazilian made aircraft. When Canada, the 
successful complainant, brought recourse proceedings on account of what it considered to be 
defective implementation by Brazil of the DSB’s decision, the Appellate Body rejected Brazil’s 
defense that it was contractually obliged to honour its obligations, incurred in advance of the 
adverse decision, in respect of measures found to be a subsidy contravening the SCM Agreement.173 
 The Appellate Body held that private commitments under Brazil’s domestic law could not 
excuse Brazil from fulfilling its international obligations. But it is surely arguable that sanctity of 
contract is an international law matter under, for example, the American Convention on Human 
Rights174 and the general law of state responsibility in respect of the prompt and adequate 
compensation standard for expropriation. To that extent, it was far from obvious that the issue of 
honouring contractual obligations was one which only engaged Brazil’s domestic law. 
 As the decision stands, it appears to be a decision that WTO obligations against subsidisation 
of exports prevail, in WTO law, over human rights law and the traditional law of diplomatic 
protection. Human rights law, moreover, may surely have some claim to be considered jus cogens, 
which under the Vienna Convention on the Law of Treaties prevails over agreement of the 
parties.175 Of course, there is a point to be taken as to whether the procedural requirements of jus 

                                                 
172  Brazil-Export Financing Programme for Aircraft, Recourse by Canada to Article.21.5 of the DSU, 
WT/ES46/AB/RW, 21 July 2000. 
173  Brazil-Export Financing Programme for Aircraft, Recourse by Canada to Article.21.5 of the DSU, 
WT/ES46/AB/RW, 21 July 2000, §46. 
174    Cf. art. 21 on the Right to Property. 
175    Arts. 53, 64. 
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cogens under the Vienna Convention, requiring recourse to the International Court of Justice,176 
needed to be complied with before Brazil could succeed on the issue. But what manner of 
international court is it which calmly ignores international law values of such provenance, without 
exercising its ingenuity to see whether it can avoid such a result?  
 

6.3.2.2   The chilean price band system case  
 
 This next example looks to a Panel decision which was varied by the Appellate Body in the 
relevant particular.177 Arguably, therefore, the reasoning under discussion is no longer part of WTO 
law. But perhaps it may bear examination as an example of the temptations to which panels can be 
subject. 
 In the Chilean Price Band System case, Argentina has succeeded before a WTO panel in 
challenging Chile’s price band system of augmented customs duties as contravening the provisions 
of the Agreement on Agriculture in particular. 
 Part of the default found to exist on the part of Chile lay in the view of the Panel that the price 
band system duties were not “ordinary customs duties” or customs duties “proprement dit”, and 
Chile was obliged, under the Agreement on Agriculture, to convert to such ordinary customs duties 
any relevant imposts. 
 In this instance, the difficulties of that conclusion are not the focus of this argument, but the 
Panel’s reasoning. The Panel decided what constituted “ordinary” customs duties by some empirical 
investigation, in a time scale restricted to years rather than centuries, of what states parties were 
typically doing in that regard. 
 But international law’s attention to customs duties is hardly of recent vintage. The Kyoto 
Convention - which was drawn to the attention of the Panel by Venezuela as intervener but ignored 
in the findings - apart, one, could hardly understand the full ambit of diplomatic privilege,178 a 
régime of some antiquity, without assuming that international law has long been able to identify 
customs duties. The international jurisprudence relevant to the nature of customs duties, after all, 
includes cases such as the International Court of Justice decision in U.S. Nationals in Morocco179 
and the European Court decision in Fazenda Pública v União das Cooperativas Abastecedoras de 
Leite de Lisboa, URCL (UCAL),180 even before one seeks to find the needle instances in the 
haystacks of municipal law decisions. Why, then, is the Panel’s range of interest, in its search for an 
answer, so circumscribed? 
 In thus finding that it had to reinvent the wheel, it is submitted that the DSU Panel in Chilean 
Price Band may have provided an implicit instance of a Panel giving preference to WTO law in case 
of potential conflict. If international law was not considered of assistance, the inference is, perhaps, 
that reference thereto might have risked sullying the purity of WTO law. 
 

6.3.3 What of the environmental law cases?  
 
 None of the instances above have been from among the environmental protection cases which 
have attracted so much attention. That ground is not retrodden here, partly because in those cases 
there is so often controversy, not only on the effect of conflict, but as to whether the state of 
international environmental law is sufficiently certain to be sure that the conflict issue has indeed 
arisen. Some of the broader issues of the conflict with environmental law, with the suggestion that 
the problem may be disappearing on account of the success of trade law in diverting the course of 
environmental law, have also, of course, been canvassed above under the rubric, Harmonising 
revisionism as an achievement of WTO law: the conquest of environmental law. 
 Two brief additional perspectives will nevertheless be offered. 
 Firstly, the direction of DSU dispute settlement now seems to have been set. The protestations 
of concern for environmental issues notwithstanding, it seems clear that WTO law now finds its 
environmental law only in the Marrakesh Agreement. In EC Measures Concerning Meat Products 

                                                 
176    Art. 66(a). 
177  See Chile – Price Band System and Safeguard Measures Relating to Certain Agricultural Products 
WT/DS207/AB/R 23 September 2002. 
178  See art. 36.1 of the Vienna Convention on Diplomatic Relations. 
179     I.C.J. Reports 1952 p. 176. 
180    Case C-347/95 (1997). 
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(Hormones),181 which surely has some claim now to have become the leading case on this question, 
the issue of conflict was clouded by the Appellate Body’s casting doubt on the status of the relevant 
principle of international law at issue (the precautionary principle). But the dictum in that case, “the 
precautionary principle does not, by itself, and without a clear textual directive to that effect, relieve 
a panel from the duty of applying the...customary international law principles of treaty interpretation 
[in its construction of WTO treaty texts]” seems to signal, not without ambiguity, a decision to rest 
on a lex specialis approach.182 Its effect is seen in Japan - Apples, an obvious precautionary 
principle case in which the earlier issue nevertheless receives no more than passing attention, the 
case being decided with Japan’s assent purely as one of the application of the SPS Agreement.183 
 Secondly, the environmental protection issue is one, after all, in which the text of the 
Marrakesh Agreement does pay some deference to international environmental law, even if this is 
not the impression that is derived from the outcome of the cases. Quite apart from the expressed 
permissions to derogate from basic principles of GATT on environmental grounds under article XX, 
there are presumptive defenses under the SPS184 and TBT185 Agreements based on the applicability 
of other international agreements. This may help to explain why the direct conflicts foreseeable 
when contrasting the provisions of the Marrakesh Agreement with MEAs have not yet surfaced in 
the WTO case law. 
 

6.4 General assessment  
 
 These instances seem to continue to support a view expressed earlier by this writer: ‘although 
one of the outstanding legal scholars in the field of GATT law, John Jackson, has found himself able 
to compliment the Appellate Body on its recognition that the WTO system has to be grounded in the 
context of general international law, rather than a system “in some way insulated from the general 
body of international law”,186 it is not entirely clear that the compliment is fully merited. In some 
respects, the jurisprudence appears rather to confirm Pauwelyn’s observation that “the DSU has to 
be considered as lex specialis and that it can - and in certain areas, does - deviate from general 
international law”, although the author of these words does not go into the justification by which the 
DSU is entitled to do so’187. 
 The elaborate avoidance of the question in the Rum case perhaps suggests that when the point 
is directly addressed to them, as it was by the United States in that case, whether in applying WTO 
law they can ignore contextual rules of international law, they may end up behaving as other great 
judges have behaved, and render the questioning here engaged in unnecessary. It is suggested that 
such behavior should perhaps be urged on the WTO adjudicators. The elaborate process, 
characteristic of judicial reasoning concerned to identify the rule of international law, of scholarly 
analysis of the behavior of states and of the doctrine of jurists and judges, may surely be preferred as 
having access to a greater and more carefully considered and experience-honed corpus of 
application of legal values to international political disorder than is to be found in the Marrakesh 
Agreement.  
 If the issue is conflict between international law and the Marrakesh text, the conflict may be 
important because one, but not the other, produces an unjust result. If there is to be an a priori rule 
providing which is to prevail, is there not a case for preferring the experience of centuries to that of 
the relatively young Marrakesh compromise of the conflicts of post-second-world-war international 
trade politics? And now that the WTO dispute settlement system threatens to establish itself as the 
busiest global international tribunal in history, do not the panelists of that system and the Appellate 
Body have a responsibility to follow in the steps of the great judicial architects of international law, 

                                                 
181  WT/DS26/AB/R & WT/DS48/AB/R 16 January 1998. 
182  WT/DS26/AB/R & WT/DS48/AB/R 16 January 1998 §124. 
183   See Japan – Measures Affecting the Importation of Apples WT/DS245/AB/R 26 November 2003 §§233-
234. 
184    Art. 3.2. 
185    Art. 2.5. 
186  The Jurisprudence of GATT and the WTO: Insights on Treaty Law and Economic Relations, Cambridge, 
U.K.: Cambridge U.P., 2000, p. 181. 
187   Carnegie-Rio I at pp. 557-558, citing Pauwelyn, 94 American J. of Int’l L. (2000) 335 at 341. In a 
subsequent article, “The Role of Public International Law in the WTO: How Far Can We Go?” 95 A.J.I.L. 
(2001) 535, Pauwelyn argues strongly for the view that the dispute settlement system ought to see WTO law as 
integrally part of international law. 
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by placing WTO law in its place as a régime in harmony, rather than in conflict, with general 
international law? 
 
7. The organizational dynamics of WTO as contribution to international law? 
 
 The scholarship which, inspired in great measure by the Reparations for Injuries Advisory 
Opinion,188 has made so much of the extension of the category of subjects of international law to 
include international organizations, has had a mixed development. The work of the International 
Law Commission on Treaties concluded by international organizations, for example, was hardly 
friendly to the expansive notions of the competence of international organizations as capable of 
developing beyond the confines of their constituent treaties, given the clause in the preamble to the 
1986 Vienna Convention on the Law of Treaties Between States and International Organizations or 
Between International Organizations, “Recognizing that the practice of international organizations 
in concluding treaties with States or between themselves should be in accordance with their 
constituent instruments”. 
 Of course, to some extent this is dedicated state sovereignty orthodoxy trying to hold back the 
sea. The organizational dynamics of international organizations have had results which management 
theorists and perhaps Gierkean jurisprudence can explain better than any international law 
doctrine.189 When the General Assembly speaks of the need for coordination of the work of 
international organizations, for example,190 that is an issue which naked positivist theory surely does 
not lead one to expect. The international organizations’ work is dictated by constituent instruments 
which are treaties expressing the will of the states who are parties thereto, so the need for 
coordination is surely in a positivist perspective ultimately the need for states to coordinate the 
expressions of their own wills. And when one considers the valuable work done, for example, by 
joint efforts between UNEP and IMO in one corner and in the Trade and Environment Committee of 
WTO, on the other, the difficulty in explanation by international law doctrine seems to be a 
weakness of international law rather than of the organizations concerned.  
 If one seeks to find the organizational dynamic dimension of the WTO in the text of the formal 
legal instruments, some imaginative interpretation is necessary. In historical perspective, the WTO 
is the successor of the GATT Secretariat. That cannot but give the Organization, it may be 
suggested, a special custodial role in relation to the “principles of the multilateral trading system” of 
which the Marrakesh Agreement speaks in its preamble, but which it does not define.191  
 The history, moreover, identifies the organization with its bureaucracy. Perhaps this gives more 
meaning than might be expected to article 27.1 of the DSU as cited above in Telmex: “[t]he 
Secretariat shall have the responsibility of assisting panels, especially on the legal, historical and 
procedural aspects of the matters dealt with, and of providing secretarial and technical support.” 
What has been said earlier about Telmex finding the governing WTO law in sources outside of the 
treaty text can only give greater importance to this function of the WTO Secretariat. The function 
there approaches contribution to the development of the doctrinal content of WTO law, and thereby 
to the international law of which WTO law is part. 
 But much stronger than that slender thread is evidence from practice. The vituperation on 
occasion of losing litigants such as the United States and the European Union suggests that the 
Organization is a body capable of withstanding such powerful litigants. 

                                                 
188  I.C.J. Reports 1949, p. 174. 
189   Consider the following comment on Gierkean theory, cited with disapproval by Professors John Kay and 
Aubrey Silbertson at http://www.johnkay.com/industries/149 (accessed for this purpose August 15, 2004): “[f]or 
Gierke... here was a mystical collectivism about this - the corporation sought to achieve a ‘physio-spiritual 
unity’... ‘The social substratum to be personified is not simply a (static) social structure. Instead, it is an internal 
dynamics system, with selections of its own, and with a capacity for self-organisation and self-reproduction.’ 
(Teubner, 1988)” Some may think that this Gierkean perspective fits the world of international organizations 
today! 
190    UNGA Resolution 54/217, 3 February 2000, “Enhancing complementarities among international 
instruments related to environment and sustainable development”. 
191     See also Article XVI:1 of the Agreement establishing the WTO, providing that the WTO “...shall be guided 
by the decisions, procedures and customary practices followed by the Contracting Parties of the GATT 1947 and 
the bodies established in the framework of the GATT 1947”, cited in effect as qualifying the absence of a 
doctrine of precedent from WTO law by Benitah, The Law of Subsidies under the GATT/WTO System, The 
Hague: Kluwer Law International, 2001, at p. 301. 
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 Then, again, there is the interesting reference in the Bananas case in the course of the argument 
of the European Communities before the Appellate Body, when they unsuccessfully argued for an 
element of mutual exclusiveness for their GATT and GATS obligations. “When scheduling initial 
commitments under Article XVII, Members were told that there was no need to make provision in 
their Schedules for measures which were not direct limitations on services trade as such, but rather 
were restrictions on trade in goods.”192 This was followed by suggesting that the GATS schedules 
would have been different if states had realised the risk of overlapping obligation that would result. 
 Quite apart from the rejection of the argument by the Appellate Body, the implication is 
remarkable that the European Communities negotiated on the basis that there was some source of 
authority to tell states negotiating in the Uruguay Round, which were as powerful as the European 
Communities, what their commitments would mean. The European Communities is, after all, the 
other economic super-power, and it claimed to be deferring to another authority, and not a judicial 
authority at that, in telling it how to put its own position on paper!   
 Was that authority deferred to not the GATT bureaucracy?193 If, moreover, the GATT 
bureaucracy could exercise that extraordinary influence as a mere secretariat living off the leavings 
from the long ago aborted International Trade Organization, imagine what it can do now that it is 
transformed into the bureaucracy of the WTO! 
 When the Bananas instance is considered together with the fact that, in a GATS régime in 
which market access obligations depend on voluntary commitments, every relevant case has now 
held a state in effect to a commitment which it denied having made,194 is it not a compelling 
conclusion that the weight and influence of WTO as an organization rises above the limits capable 
of being accommodated by routine positivist international law theory? 
 This phenomenon might seem very much in point in assessing the contribution of the WTO on 
international law, since before the Marrakesh Agreement there was no WTO to make this 
contribution. Scholars have, however, commented on the influence that the GATT secretariat 
maintained before WTO.195 To that extent, therefore, it may be that although there is a dramatic 
contribution in the influence of the organization as such on the directions of international trade 
policy and law, the tribute may belong to the roots of that influence in the pre-WTO era rather than 
to the WTO. 
 But taking into account the point already argued, as to the strengthened position of such 
remarkably effective bureaucracy which WTO institutionalization must enhance, it may be prudent 
to acknowledge - perhaps with some element of obeisance - the potential for deployment of the 
organizational influence of the WTO as a major impact of the organization on the context of 
international law today. 
 
 
 
 

                                                 
192  European Communities - Regime for the Importation, Sale and Distribution of Bananas WT/DS27/AB/R 9 
September 1997, §44. 
193   The following passage from U.S. - Cross-Border Gambling is interesting in that context: ‘... documents 
were prepared by the – then – GATT Secretariat, at the behest of the Uruguay Round participants.  The 
participants can thus be considered to be the “intellectual” authors of the documents.  Besides, both documents 
were the object of a series of formal and informal consultations during which Members had the opportunity to 
amend them and to include changes...’ (United States – Measures Affecting the Cross-border Supply of 
Gambling and Betting Services WT/DS285/R 10 November 2004 at §6.80). 
But if that explanation were to be accepted, when the European Communities said “[m]embers were told...” they 
were saying “we told ourselves”. But surely what members told themselves would have had much more force in 
the treaty interpretation context under VCT article 31.2 than what members “were told” ab extra. Why would the 
European Communities not have used the stronger argument if that was their meaning? The U.S. - Cross-Border 
Gambling Panel’s denial of intellectual authorship to the GATT Secretariat has respectfully to be taken with 
reserve. 
194  U.S. - Gambling Measures joins EC - Bananas and Mexico – Telecommunications in this regard: see 
WT/DS285/R 10 November 2004 at §7.3, where, as cited above, the Panel expressly acknowledges that it may 
have held the United States to an inadvertent commitment. 
195  See, e.g., the discussion in Davey, William J., “A permanent panel body for WTO dispute settlement: 
desirable or practical?” in Daniel L.M. Kennedy and James D. Southwick eds., The Political Economy of 
International Trade Law: Essays in Honour of Robert E. Hudec, Cambridge: Cambridge U.P., 2002, p. 496 at 
509. 



A. R. CARNEGIE 

  
96 

8. Technical education in international trade law as a contribution to international law 
 
 As a final area of substantive comment, one aspect may seem peripheral to the focus on 
doctrine which has informed this discussion. But it could be regarded as an area of achievement of 
the World Trade Organization with positive implications for the future of international law. 
 There is no shortage of writing on the basic nature of the WTO system. But the level of 
education on the subject which the WTO secretariat provides on the Internet at http://wto.org is of a 
sufficiently respectable standard that a student who mastered all the information should be able to 
pass courses at postgraduate level in the subject. That this should be possible by entirely desk-based 
research and without hours spent in libraries or personal library accumulation is a feature of the new 
dimension of scholarship in the age of information. 
 As for education, so also for researching and preparing of the spectrum including from teaching 
materials to policy documents and reports on WTO-related matters. The wealth of information, and 
the quality of organization of that information, which the WTO web site provides have proved to be 
a resource of great value which this writer has been able to use in such endeavours. 
 And even where, as is inevitable in discussions among lawyers of any persuasion, and even 
more so among academic lawyers, there is difficulty in endorsing the WTO’s views on the statement 
of its own law, the web site provides a wealth of ammunition to assist the challenge! 
 It is not, of course, by any means merely a matter of what is taught on the Internet. The WTO 
mounts successfully an extensive training programme by way of assistance to developing countries, 
with courses in many different countries, on WTO law. The web site also mentions the Joint Vienna 
Institute, which appears focussed on the transition economies. It will be interesting to see how long 
it takes for a movement towards a Trade University, sponsored by WTO after the fashion of IMO’s 
support of the World Maritime University at Mälmo, to come to fruition, so as to broaden the level 
of constituency specialisation which presently appears at the public relations level, at any rate: the 
training programmes for Government officials of developing countries only, and the Vienna 
Institute’s concentration on the transition economies. Impressive as the contribution to education 
and training already is in the dimensions which presently exist, the need for even more of the same 
remains clamant. 
 General introductions to international law have often had to make extensive apologies for the 
lack of impact of international law in international relations. To some extent, that lack of impact 
shows up in lack of awareness. WTO has set new standards in addressing the problem of awareness. 
In the total assessment of the impact of the WTO on international law, it may thus be that the 
contribution of the WTO to public education and information, and to dissemination of training in its 
law, can make a strong claim to pride of place among the WTO’s list of achievements. If other areas 
of international law were to benefit from such standards of outreach, after all, might the world not 
be a safer place for us all? 
 
9. A non liquet verdict? 

 
 In considering whether the above considerations permit a general verdict on the question 
whether the WTO has made a net positive contribution to international law, the non liquet answer 
must appear tempting.196 The impressive takeover by WTO of the international agenda in areas long 
associated with other international agencies can hardly but be more impressive than any of the 
technical issues canvassed above. Much of that may be due to politics as much as law. Of course, 
the dependence of international law on state practice - even where opinio juris is not achieved to 
enable the state practice in question to count as a source of law, states’ effort to promote the legal 
agenda by multilateral treaties still points to the future of the law - suggest that even if that political 
achievement is not yet reflected in the corpus of international law, that this is likely to change in the 
future. 
 Similarly, the success of the DSB in attracting business, and meeting new standards of judicial 
productivity in international law dispute settlement, can also have a major effect in practice not 
justifiable in theory. Legal scholarship is fed not only by codes but by jurisprudence also, and WTO 
law is coming to dominate international law jurisprudence. And so just as trade is rising with the 

                                                 
196  Needless to say, this discussion does not extend to the discussion of the question of the role, if any, of non 
liquet in WTO law. 
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march of the WTO to the top of the international agenda, so also is it likely to be on its way to the 
head of the scholarly lists also. 
 And so the contribution may be doubtful, in some instances dangerous to international law 
values, as in relation to environmental law, in other instances a collection of miscellaneous small 
doctrinal contests, as in the development of the substantive rules of WTO law, in other issues 
reopening old controversies which the Vienna Convention on the Law of Treaties was intended to 
put to rest, such as in the use of travaux in treaty interpretation. But the importance of the WTO on 
the international relations agenda means that continued study of the impact of the WTO on 
international law will remain an imperative for the foreseeable future. 
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