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Introduction 

The contemporary international community had been walking through a 
set of transformations in the last years, which are results of a complex of 
historical, political, technological, economical and scientific facts that cross 
frontiers and approach distances, developing therefore, a global cosmopolitan 
sense among people, stipulated to be called globalization. 1 

All these occurrences manifest clearly and precisely a rupture of 
international society and forces itself into following new paradigms of 
thoughts for this incipient reality, which attains indistinctly every single field 
of human life in social, economic, cultural and mainly juridical structures. 

Law, as a regulation instrument and as an expression of a society’s life, is 
often called to provide answers to such new international society. In this 
context, the International Law, in particular, emerges as an appropriated form 
to solve – or at least to draw a solution – to the problems presented by this 
globalizing revolution, that leads to a constant inter-report among people, 
Companies and States. Therefore, International Law acquires impulse and 
prominence in the contemporary scenery, embracing larger field of 
competence and themes, occupying its own share between the numerous 
ramifications of Law, as a science. 

This situation certainly results from some factors of the rising 
international contemporary society, which has been setting its bases and 
originating juridical mechanisms that enable more extensive inter-reports 
between local and global orders in the same moment that international forums, 
composed of States, has begun to invocate the competence to produce direct 
rules which apply not only to the States, but to national citizens as well. 

Despite of its importance, the phenomena has not been properly attached 
by the academic community, who usually considers the theme a “trend” in 
Law instead of a deeper process of transformation in systematization and 
appliance of Law mechanisms.  

If the pure Domestic Law has been increasingly more charged of 
international matters and opened to debates concerning its internationality, 
and if, by the other hand, at the same time, International Law produces effects 
directly in the States, in the life of individuals and Companies, in a process of 

 
1  MENEZES, Wagner. Global Order and Transnormativity, Ijuí: Editora Unijuí, 
2005. 
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normative exchange and inter-report of competence, this situation brings us to 
the following question: Did the International Law or the Internal Law change? 
Certainly both have changed. We cannot refute the existence a strong 
normative external influence, direct and indirectly, on the national order. 2 

An unquestionable fact that contributed to the inter-report between States 
is the Globalization in its various aspects, which performed an important role 
in the changes that have taken place in the international contemporary society 
and consequently in the relation between International and Domestic Law. 
Such relation cannot be regarded only through the Monism or Dualism 
theories anymore, but either marked for a Trans-normative perspective, setting 
the basis of the Trans-normative Theory. 

Hence, following the best form to clarify the meaning of inter–report and 
of the impact caused by the Globalization in the domestic order of the States 
and also the creation of a Transnational Law is the subject of the present 
research. The article will, therefore, introduce the drawn of a new theory 
trying to explain the existing relation between International and Domestic 
Law in the contemporary scenario, born substantially from the existence of a 
new global society. 

This discussion will also proportionate a perspective of the relation 
between International and the Domestic Law in the international 
contemporary scenario, promising a rediscussion of the Monistic and the 
Dualistic theories, which try to explain and compose the relation between two 
juridical rules, working as an instrument for better understanding the new 
forms of introduction and absorption of International Law, in all its aspects, 
on the domestic order.  

The international society that has been drowned, more than ever, depends 
on Law as a regulation instrument as long as such Law requires adequacy to 
it, in a scenario of increasing inter-report among States and people, who have 
lived in an ambient always more cosmopolitan, changing juridical relations 
and requiring, as a point of departure, the construction of new paradigms in 
the direction set by Kant’s thoughts of the ideal  of a pacific international 
community perpetually constituted of all people from the Earth, among who 
must be established relations based in principles of a global and a 
cosmopolitan Law.3 

I. The International Contemporary Society’s Edification 

The international contemporary society characterizes itself by the wide 
inter-relation among many international actors, which results in the 
intensification of transnational, supranational and cosmopolitan interactions, 
through practices that take place in the public or private Interstate 
environment in global capitalist practices, or social and cultural integration, 
and in power relations between the peripheral countries and central ones. Such 
international contemporary society is quite different from the Westphalian 

 
2 DELMAS-MARTY, Mireille. Three challenges for a global world; translated by 
Fauzi Hassan Choukr, Rio de Janeiro: Lúmen Júris, 2003. 
3  KANT, Emmanuel. Doctrine of Law, p. 201 e KANT, Emmanuel. The perpetual 
peace and other booklets, p. 137. 
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society, where was born the classic International Law, which despite of its 
inadequacy to several international contemporary  phenomenon, guide the 
enforcement and regulation of international normative relations until 
nowadays. 

The Westphalian Society, where the Classic International law was drown, 
was conceived by a small group of European countries, focused on its 
autonomy as a sovereign entity, where relations were cold and static, lacked 
means on normative interaction, the State was the only subject of International 
Law and lord of the will to produce juridical rules. Therefore, the relation 
between states is based on a conception of absolute sovereignty of the State 
that no longer exists. Nowadays there are new important actors in the 
international scenario which take the competence to establish directives and to 
dictate rules binding to the States.  

The international society was built in accordance to the evolution of the 
conception of State itself, built over the concept of absolute sovereignty of the 
State.  Such international society has grown following the dynamism of 
interstate relations and due to the emergence of several new actors after the 
independency of ex-colognes in Latin American and Africa, the crackdown of 
the Great Traditional Empires and, also, the permanent action of International 
Organizations. 

The relations were drowned through the State’s expressed consent, the 
only source of binding rules, which intended to follow basically domestic 
interests. At that time, there were no concerns regarding the effects of such 
rules in the domestic environment, such as their outcomes to citizens, 
companies or any other local questions.  Therefore, it is possible to conclude 
that the international rules had the only purpose of confirming the will of a 
State, to whom such laws were directed. 

From the Classic International Law conception until nowadays, many 
transformations have taken place: humanity passed through a reformulation of 
international order after the Second World War, which resulted in the 
emergence of new global actors; the themes of the international data book 
became wider; new mechanisms for applying juridical rules gained 
concreteness; new paradigms were established in international relations and 
they started to portrait a transmutation of rules between the pores and splits of 
the sovereignty of the States. Because of all these reasons, there was an 
increase in the number of normative production sources in the international 
environment. 

Since the Second World War, there is a rupture in the previous World 
order, centralized in the Europe, and a readjustment of the State in the 
international society, which will look for the answers to their problems in 
discussion boards, and establish new basic principles for guiding, from that 
moment on, the “new” international relations.  

In this context, the international contemporary society is settled about 
other social, juridical, economic and principle based parameters and, 
nonetheless, requires new juridical paradigms. It was built over instruments 
that can be considered ideological and normative vectors to the regulation of 
the society and either an abundant source to make and draw rules. 
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The construction of a new international scenario after the end of the 
Second World War can be attributed to three factors which were systematized 
by the allied States: The creation of the UN; The International Rights 
Statement; and the Internationalization of the Economic Order. 

Each one of these elements, on its manners and characteristics, produced 
effects in Law’s field and together compose the base of the joint of juridical 
relations developed since then. 

The International Organizations were set as important subjects of 
International Law and their multiplication contributed to brought to the global 
context themes that, until that time, were considered local matters, 
establishing and characterizing a new dialog form between people, which uses 
not only the Treaties and the political mechanisms, but also other important 
instruments of coordinate action such as “Soft Law” as propository rules and 
as a new source of International Law.4  

The Universal Declaration of Human Rights that recognized initially 
compromise of the States to guide their international actions observing the 
individual and social rights, created the ideology that the men shall be the 
center of State’s juridical preoccupation, but, due to its own evolution, 
brought new International Agenda themes, such as Environment Law, 
bioethics and gave the opportunity of new actors to appear, like International 
NGOs, which, on their turn, started to defend their causes and, indirectly 
resulted in the creation of the International Criminal Court, in charge of 
judging crimes against humanity. All these facts were possible substantially, 
through a group of institutes and through the development of an order, 
influenced by the Contemporary International Law Theory and the 
development of the thesis that the is a subject in the International Law.5 

The Internationalization of the Economic Orders, which took place after 
Breton Woods – IMF, BIRD, GATT/WTO, strengthened the international 

 
4  Antônio Augusto Cançado TRINDADE observes: “The International 
Organizations in their general areas, habitually externalizes through meaning and 
important resolutions: some of them fit as advices instruments, other announce 
general principles, and others require certain kind of actions targeting specific results. 
Appreciating some International Organizations resolutions about certain intimate 
linked themes as a process continuous in time, enable to identify specific contents, 
reflecting opinio júris of a generalized consensus as occurred last years with resettled 
cases, the recognizing of people auto determination and the Permanent State’s 
Sovereignty over its natural resources”. 
The International Organizations actions had been contributing to form International 
Law rules in distinct ways. It happens more commonly and frequently through 
Resolutions adoption as above emphasized. The debates that precedes a resolution’s 
adoption, which allow to the participating countries to externalize their point of view, 
are important to verify the existence or not of an opinio júris”.  (TRINDADE, 
Antônio Augusto Cançado. Principles of Contemporary International Law, p. (27). 
5   Norberto BOBBIO teaches that: “the human rights affirmation is at the same time 
Universal and Positive. Universal in sense that the contained principles which place 
the citizen not only as a part of this or that State, but all mankind, and positive in a 
sense that it puts in movement a process that at the end, the human rights must not just 
be proclaimed or ideally recognized, but moves a process whose finality is that human 
rights will be just proclaimed or recognized, but effectively protected even against 
States that had violate it..” BOBBIO, Norberto. The Age of the Rights, p. 30. 
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presence of transnational capital, leading to a fragmentation of the Sovereign 
power of States and making the emergence of new actors of International 
Law, such as transnational companies, possible. The development of new 
themes as Development Law and the reappearance of “lex mercatória” are 
other outcomes of such fragmentation. The International Economic Order 
erodes the frontier of the State, once that the State loses its absolute 
sovereignty to legislate over a relevant part of economic rules. The Capital 
Internationalization strengthens the central capitalist economies and enhanced 
the dependency of peripheral economies. In this context, the international 
rules of Economic Law started to imposed and managed by international 
institutions and in international forums, where the central and developed 
economies dictate the rules with grounds on their economics interests.6 

In view of this group transformations, the Contemporary International 
Law may be basically characterized by the circumstantial changes in the 
forms and the mechanisms of enforcement of its rules and by the increasing 
influence of International Law over Domestic State’s Law due to opening for 
juridical discussions in international forums, offering a proper context for 
changing paradigms in reason of the appearance of several new themes, 
sources and actors. 

II. The Globalization’s Impact in International Law 

After the “Cold War”, which came to an end on October 1989 with the 
symbolic fall of Berlin’s Wall, representing the extinction of the socialism and 
the announce of capitalism’s triumph over the soviet socialist model, 
favorable circumstances for the emergency of a new picture of the 
international  political society were set. The outcome was represented by 
preponderance of the American’s ideas of democracy and economic 
capitalism, reinforcing the figure set after 1945 to the international relations in 
political and economic fields, amplifying horizons of all the States that once 
belonged to the old soviet bloc.7 

 
6 Wolfgang FRIEDMANN does this following reflection about the 
internationalization of economic interests and its effects on the transformations of the 
International Law: 
The expansive industrial, commercial and business internationalization on industrial 
revolution’s higher level stages and the internationalization of modern companies’ 
activities are challenging the legal and State’s political monopolist theory. They 
create, in Law and in the contemporary international relations, new tension problems 
among the still world’s predominant political organization in National Sovereign 
States and the internationalization of interest of economic activities. The national 
State still claims for legal, political and emotional loyalty, according to the 
expression of the great majority of citizen when the war occurs. 
[...] But the internationalization of economical interests created important antagonist 
demands that sometimes clashes in conflict with state’s loyalty, as the organization of 
economic interests is spread through national frontiers of States. (FRIEDMANN, 
Wolfgang. Changes in the structure of International Law, p. 25-26). 
7 As observed by Paulo Roberto de ALMEIDA: “the singular more relevant 
element to contemporary international relations in last decades of the XX century. 
The end of socialism as a join pole of a social-economic system competitor to the 
traditional domain from liberal-capitalism. The crack of this system whose command 
and domination structures had been so far considered endowed of a certain strictness, 
was in a certain unexpected way, because it occurred in a moment that the  soviet 
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The World is introduced to a new and doubtful age of international 
relations8, when an interesting context for amplifying the State’s inter-relation 
and for improving the occidental World’s capitalist structure, created in 1945, 
develops more than ever. The expansion of the capitalism advance as the 
world’s market model is another products of such scenario. Since that 
moment, it became possible to mankind to desire a multipolar world. 

It is in such context that several transformations in international society 
take place, which were catalyzed by the amplification of the channels for 
communication between the States, the human inter relations between 
individuals from different nations, the advance of the capitalism and of the 
international trade, allied to other scientific, cultural and social factors capable 
of inducing pluralistic ideas and exposing the some aspects of the 
international community that had never been noticed before, which get a 
relevant highlight in the Academy, whose processes were named 
globalization, which will be analyzed soon. 

As observed, the globalization is a growing process in continuous 
acceleration, initially observed at the 90s, which was made possible by the 
international political scenario, responsible for the development of the inter 
relation in social, political, economics, scientific, cultural, commercial and 
technologic fields, creating, consequently, a context featured by meeting and 
disagreements where transcultural theories use an universal language and 
originate a global mentality all over the international society, which was 
previously restricted to the territorial limits of the State. 

The theme can be pointed out as vital to the promotion several warm 
debates among scientists who described the transformations from the last 
decades as an amplified process of global social interaction. Initially regarded 
in accordance to a radical interpretation as a medicine effective against any 
sort of problem or as an instrument to ease social distortions by its defenders, 
or, by the other its opponents, as the greatest villain from postmodern age, an 
instrument of the wild capitalism, the reason of world’s misfortune, the 
hunger, the unemployment, the misery, the exploration. In fact, there are even 
those claiming that such phenomenon does not exist, who do not recognizes 
the so called “globalization” in this social process. By the other hand, it is 
possible to verify the development of a global citizenship marked by anti-
globalization movements and protests, which legitimate such phenomenon, 

 
socialist Idea searched, accurately, reform and adapt itself to new technological 
revolution conditions in course, dressed up to microelectronics and its application to 
telecommunications. The socialism broke down confusion to the own disappearance 
of Soviet Union was fundamental to the substantial overcoming from the period 
named Cold War and to a bipolarity transition trough equilibrium between the Great 
Powers whose outlines are not clearly defined in international relations.” ALMEIDA, 
Paulo Roberto de. The first years of XXIst century: Brazil and Contemporary 
International Relations, p. 79. 
8 Eric HOBSBAWM analyzing the end of Cold war and its consequences 
comments: “The Cold War end’s proved not to be the end of an international conflict, 
but the end of an era. The 90´s were one of these secular turn over. But, although 
everyone could see that the old-fashioned had changed, there was absolute uncertain 
over the nature and perspectives from the new-fashioned context” HOBSBAWM, 
Eric J. The age of extremes: the brief XXth century 1914-1991, p. 252. 
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due to the fact that they belong to the global context, at the same time that 
they try to deny it. 

It is worthy observing that, in the opposition some ideas, globalization is 
not a novelty from our age and it is not limited to a practice observed only in 
occidental countries. The globalization process started along with the mobility 
of the own society, when historically, happened the first crashes and 
interaction of different cultures, which passed to exchange and assimilate 
information, scientific knowledge, techniques and cultures. For instance, 
millenniums ago, Europe discovered Chinese gunpowder, Arabian 
mathematics, and, on the other side, oriental people introduced the use of the 
European model of draws of the State, just like writing, cooking, clothing, 
music among other objects which were appropriated and assimilated by 
different cultures through the ages. 

The name “globalization” attributed to the inter relations tendencies that 
compose the society’s contemporary scenery has its origin in the fact that it is 
a historical reality, where a group of political, technologic, economic and 
historic coincidences act at the same time and intensively in all social sectors, 
irrefutably imbuing the life in contemporary society. 

According to Boaventura de SOUZA SANTOS: “We define 
globalizations as groups of social relations exteriorized by the intense 
Transnational interaction, no matter if they are inter state’s practices, global 
capitalism practices or social, cultural Transnational practices.”9 

This intensive Transnational interaction’s induce an allocation and 
formation process leading to a new social reality, global at the moment, 
composed by an international society which acquires a global public opinion, 
made possible by communication and power  networks which, feeling like a 
“global village”, watches in real time and argues the World Trade Center’s 
terrorist attack, organizes marches against political positions of foreign 
governments; regrets the international criminality; notices and fears that 
exchange rate crisis in peripheral countries affect their national economies. It 
understands that everything has effects, good or bad, in its life, developing a 
major compliance among international citizens, at the same time that, 
paradoxically, the local issues influence the global environment in the same 
intensity, generating outcomes all around the world. It is possible to point a 
relation of globalized localism and localized globalism, once that 
globalization implies the existence of localization. 10 

 
9. SANTOS, Boaventura de Souza. Globalization and Social Sciences, p. 85. 
10 To Boaventura de SOUZA SANTOS these two forms of globalization production 
operate together but must be treated separately, due the unfold of each kind of 
production from the globalization phenomenon, since it is crescently more relevant 
that central countries get specialized in globalized localism, creating the model which 
will be sold to the world. By the other hand, peripheral countries are forced into 
choosing the localized globalism, where the local conditions get weak and 
disintegrated, making the acquisition of the transnational imperatives easier. SOUZA 
SANTOS, Boaventura de. Globalization and Social Sciences, p. 65-66. About the 
influence from local to global, Alain BOURDIN exemplifies that: “In all case, this 
explosion does not damage the power of the place. Opposed to that, we can watch the 
localized environment importance: if everything is a flow, a cross of flow and 
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A global society lives together with the consumer goods that had been 
produced in global scale, where the raw material comes from several 
countries, the components are made at the same time absorbing workers from 
different countries and the final product distribution is done all over the world. 

In this context, the existence of an international economic order is 
confirmed, based over the economic liberalism from Breton Woods and re 
dimensioned along the time, affecting currency, finances, commerce, and 
nowadays, more than ever, developing to be a transnational ideology that goes 
through the frontiers and produces effects on the life of common citizens.  

Another important component that must be stressed is the impact of 
technological innovation in communication field, by the means of 
telecommunication, satellites and the Internet, which allow an increasing 
number of people and cultures to inter relate from different parts of the globe, 
finding themselves in a process of information share and exchange of 
knowledge and raw goods through E-commerce. 

A relevant point is also the modernization of the means of transportation. 
Nowadays, it is possible to travel long distances in short time, reducing costs 
and democratizing the access by the international community, which provides 
dynamism to migration phenomenon, integration to studies and allow the 
tourism to grow in large scale. Therefore, it provides dynamism to the human 
inter relation in its most various aspects. 

This “global village”, above described, has a transnational agenda built by 
global organisms (NGOs and International Organizations), where themes 
about the “common patrimony of the humanity”, its identity, ethical values, 
essential goods for survival of mankind and future generations, such as 
environmental issues, nuclear conflicts, Human Rights and scientific 
discoveries are raised, debated and codified in ideal rules which can be 
absorbed by the State, or not. 

The Globalization11 is composed by several historical, technological, 
scientific, political, cultural, economic coincidences which, acting at the same 
time, in the same space, builds the reality of the contemporary world society. 
Therefore, it cannot be seen as a single phenomenon, under only an economic 
or a political point of view, but as a multifaceted fact, including all the 
elements of the maturating contemporary society which12. 

 
composition effects, the local place exists as a resource that can produce effects. This 
resource does not define itself by proximity but through the co-existence (as given 
and not like a founder experience) and the specific effects from this last one.” 
BOURDIN, Alain. The local question, p. 62. 
11  Luis PAZOS outlines the repercussion of globalization as follows:  
“Globalization implies an inter-relation of market, culture and information at world 
level.  Also it can be defined as a tendency of trading goods, services, ideas and 
cultures between inhabitants of the earth.” PAZOS, Luis. La Globalización – riesgos 
y ventajas, p.17. 
12  It’s necessary to understand the globalization not as a brand or a label but as a 
reality impossible to become a sophism.  It cannot be understood as process itself, but 
as a scientific and multidisciplinary phenomenon, requiring for its comprehension, the 
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As well observed by Anthony GIDDENS, the globalization is not a single 
process, but a conjunction of factors that act at the same time, with the 
“intensification of the worldwide social relations that unite distant localities in 
a way that the local events are conditioned by the events that happen many 
miles away and vice versa”, and it ends up affecting directly the lives of the 
common citizens in several ways. 

Therefore, globalization picture of present time, about the contemporary 
international society in front of us, which produces positive effects, such as 
the access to the various consumption goods, the technological revolution, the 
human inter-relationship by the massive means of communication, the 
emergence of a “global citizenship” feeling through an equally global 
dialogue, which has finally started to develop and to be incorporated by the 
human spirit, the human rights as an incipient principle, the scientific 
revolution, raising life expectancy. Yet, there are also negative outcomes, 
such as the exclusion of majority of the world population from such process, 
which lives in absolute misery, dealing with hunger, plagues and exploration 
in all possible ways. 

This contrast makes the debate concerning the opposition means against 
the malefic effects of globalization possible, or, alternatively, the attempt to 
create a globalization’s model capable to include the great proportion of 
marginalized people instead of excluding them13.  It is not possible to oppose 
globalization. However, it is possible to combat some of its effects through a 
global dialogue in order to identify some of its elements which cause 
distortions and do not work. Globalization should not belong to a privileged 
minority, but it must allow the gradual insertion of the great majority of 
excluded people, because, if central countries believe in the repairing of an 
international society without borders and democratic, there must be developed 
means to equally share gains and advantages from this system with the 
periphery. 

In the reality above described, in advance to any critic or positioning, it is 
required an open society, able to automatically develop amplified channels of 
global dialogue, pull down borders, erode maps and take, certainly, to a 
process of internalization of the status quo and to the transnationalization of 
rules, models and paradigms that go beyond geographic limits and build the 
contemporary international society. 

As already sustained, globalization is identified in a process of 
reconfiguration of a new international society, more than ever interlinked by 
transnational channels of connection which transcend and comprehend the 
individuals and all the society. 

 
systematized study of economy, finances, informatics, International Law and its 
impact over society.  
13  Notice here that poverty and marginalization of the less favored is also part of the 
globalization, however, the proposal of change is the objective insertion of the 
excluding globalization as one of the focuses in the search of harmonization, in which 
not only the beneficial relations to the States, advantageous to the purchasing power, 
will be defended, but regarding a minor exclusion proportion, because it is undeniable 
that better capital distribution will lead to the extermination or eradication poverty and 
its wounds. 
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As it gets body in the current international context, induces the 
appearance of new themes, not always understood and ruled by the juridical-
normative structures from the classic system, substantially changed by the 
birth of a new international society in the Post-Second War and by its 
structures, which are always reinforced by the globalization process. 

Nonetheless, many elements are detached from the globalization process 
and become part of the concernments of International Law, as the single 
regulation mean of the international community, which pursuits the 
systematization of control and discipline mechanisms of the relations 
established by such community. 

These new themes bring risks to the Westphalian order of States and to 
the conceived Classic International Law, leading to a differentiated order 
composed by new juridical mechanisms, themes, paradigms and new concerns 
of the international community. 

The International Law is transformed by the globalization process which 
offers a large variety of themes to be ruled and, somehow, forces the new 
reality to allow that mechanisms give answers to such themes, which keep 
multiplying in a horizon that has not been completely uncovered.  

In this context, the International Law increases in importance and 
embraces a scale of themes which rise and challenge the regulation, as the 
following examples: a) The globalization of the international commerce 
mainly after the centralization of the commerce by the WTO; b) the problem 
with the effectiveness of the international protection of the Human Rights; c) 
the development of an international criminality; d) the global weapons and the 
military conflicts with possible use of nuclear weapons; e) the raising 
phenomenon of migration through the world; f) the international financial 
crisis; g) the epidemics (AIDS) and the resurgence of already controlled 
illness (malaria, tuberculosis); h) many forms of environmental risks. It is 
important to highlight that sometime ago, many of theses themes belonged 
exclusively to the competence of the Domestic Law of States and the 
International Law was not in charge of examining or studying it. Along with 
the raising globalization process, all the themes specified above were 
complemented by others that are gradually emerging and integrating the 
international scenario, requiring juridical attention in concern to its regulation 
and also being incorporated by the study and by the regulation of International 
Law. 

After globalization, the horizons of the global international society were 
amplified, and it requires global answers for its problems and dilemmas. In 
this shield, the International Law amplifies its field of action and self-
legitimation as juridical instrument able to rule the building society, becoming 
similar to a Domestic Legal order, except for the fact that it is more ruled and 
that it produces effects in several law fields.   
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III. The theories regarding the relations between International and 
Domestic Law  

The relation between International and Domestic Law and its enforcement 
impacts are themes that have always provoked doctrinaire discussion through 
the time and constitute the central issue of the present work. 

By the time of the appearance of the doctrinaire subject, basically since 
Westphalia, the debate regarding the relation between the International and 
Domestic Law was weak and not much attention was dispensed to the theme, 
mainly in light of the systematic development of the international relation and 
its agenda on that time.14 

Indeed, as the advance of the International Law along the years regarding 
the incorporation of a greater systematization and more integrated ruling, a 
greater inter-relation between rules produced on the international level and the 
ones domestically produced by the States’ national law was provided by with 
the repercussion of the rules produced in the international relation on the 
Domestic Law. At that moment, the theme found greater relevance, 
awakening major concerns from the doctrine.  

Specifically about the relations developed by the International Law and 
the Domestic Law within the classic International Law subject, despite its lack 
of dynamism, the fact is that one never completely ignored the other15. The 
first elementary notions that surround the doctrinaire debate until nowadays 
emerged from this.  

It should be remembered that in the construction of the classic 
International Law, specifically in relation to the International Law, many 
times the latter considered the Domestic Law as a proof of the international 
custom and the general principles of law, other times referred certain 
decisions to the Domestic Law, and also the similarity of certain juridical 
institutes as the international responsibility or even in relation to the 
application of notions of equity and goof faith illustrate such observation. 

 
14  On the analytical description of Heber Arbuet VIGNALI about the theme: “The 
conflicts weren’t frequent because the subjects ruled by the Public International Law 
reached only exclusive interstate interest and political subjects  hence, the domestic 
rights took care of other issues. From Westphalia until the first world war the basic 
principle of the International Law called “classic” was the auto-tutelage and its rules 
that until the XIX century  ruled only themes like: territories acquisition, borders 
issues, the relations among belligerents and between them and neutral countries, the 
diplomatic activity, celebration of treaties, the international responsibility of real 
honors and so on. It’s difficult that a State imposed domestic rules about theses 
subjects, even harder that these rules contradicted the international compromises. On 
the other hand, the rules that reached the individuals and which resulted more 
frequently the possibility of collisions were almost exclusively reserved to the 
domestic legal orders. With these characteristics there were a few possibilities of 
conflicts, even less number of cases which the domestic court had to interfere and 
when this happened, it was very difficult to decide because the jus naturalistic ideas 
with its universalistic and hierarchical conception prevailed and it was understood that 
the International Law, derived from the natural law, prevailed over the domestic legal 
orders”. VIGNALE, Heber Arbuet. Derecho Internacional Público: Temas de Teoria 
Geral, p. 64. 
15  AKEHURST, Michael. Introduction to International Law, p. 53. 
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Moreover, the attribute of sovereignty   itself, so strong by that time, was an 
attribute given and systematized by the Domestic Law despite of its 
recognition by the international society. On the other hand, the Domestic Law 
was constantly receiving information and modeling itself according to the 
standard rules given by the international order and mainly developed by the 
commerce. 

The issue of the relation between the International and the Domestic Law, 
emerged from the classic International Law, brought many practical problems 
which were not always easy to be solved, specially the possibility of conflicts 
between both legal orders that would become more frequent in reason of the 
narrowing of their relation16. Two classical theories of the International Law 
sought, in their own way, to give answers to these questions: on one hand the 
dualistic or pluralistic theory built under the veil of the Westphalia conception 
and on the other hand the monist theory, which already noticed, at its time, 
certain changes and advances in the international relations in comparison to 
the dualistic conceptions. 

It is important to highlight that these theories were built on that reality 
above described, at the empire of the classic International Law and based on 
the international relation practiced at the time and, although there were radical 
changes of the international society, they survived through time and though 
criticized or misprized they maintain the same importance standard in the 
International Law theory. They are studied as reference for the establishment 
and comprehension of this relation between the legal orders of the States on 
the exercise of the enforcement of rules proceeded from the international 
jurisdictions, providing doctrinaire bases for the solution of eventual existent 
conflicts between international rule and domestic rule. 

By the way, Nguyen Quoc DINH, Patrick DAILLIER and Alain 
PELLET, when commenting on the doctrinaire construction of the theories 
that seek to answer this relation between Public International Law and 
Domestic Law state that:  

If we face from a formal perspective the evident differences on the 
elaboration process and enforcement of international rules on one hand 
and the domestic rules on the other, we would be lead into questioning the 
existence of an eventual hierarchy between theses rules, the possibility of 
an authority that depends on another legal order or any obligation to 
apply. It is this ‘formal’ approach that must be privileged here, as the 
adduced solutions have direct incidence over the source of the 
International law regime (treaties, customs), Lover the modalities of the 
contentious international process, over the international responsibility 
regime, all of them, from a theorist point of view, are fundamental issues.  

Through the answers provided to these problems by the doctrine, it is 
built the sense of a progressive evolution for a subordination law in favor 

 
16   Idem, ibidem. 
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of a certain hierarchy of the International Law and the domestic rights, 
but also for a more institutionalized legal order, more ‘sanctioned’. 17 

The authors above unite the methodological divisions developed on the 
present work that were privileged under a formal focus. Previous to the single 
approach of the theories, there is an approach not only about the coincidences 
from a new contemporary international scene, but also an analysis of the 
sources of production of the International Law at this context, because they 
are the ones which have direct incidence on the relations of the International 
Law with itself and with the Domestic Law and this may influence the 
establishment of a new relations. 

It is this new relation of the International Law with the Domestic Law that 
is willing to be demonstrated and understood. Therefore, it is primarily 
important to debate the systematization of the construction of the monist and 
dualist conceptions which will be studied next. 

3.a. The Dualist Theory 

The first study that sought to face the problem regarding the relation 
between the International and Domestic Law was carried out in 1899 by Carl 
Heinrich TRIEPEL in the work “Volkerrecht und Landesrecht”, published in 
Leipzig, which was responsible for building the pluralist or dualist theory, 
followed by many other authors from that time and disseminated by many 
States. It is worthy to stress its influence over Oppenheim, Strupp and 
Dionízio Anzilotti. 

The referred author departs from the principle that the International Law 
and the Domestic Law are two distinct orders, two independent law systems, 
without any juridical inter-relation and, due to such distinction the conflict 
between two legal orders is unthinkable because they are in separated areas at 
the moment of their enforcement.  

It is impossible to sustain that the Domestic Law gets its validity from the 
International Law since both orders are in the same level of relevance and 
hierarchy; they belong to independent and autonomous legal orders. 

The separation between those two legal orders – International Law/ 
Domestic Law – comprehends a diversity of sources, of subjects, besides the 
diversity of their acting and application field. Concerning specifically the 
diversity of sources of both legal orders, according to the dualist conception, 
the source of the International Law is expressed through the collective will of 
several States in accordance, while the source of the Domestic Law is the 
imperative will of the State over the individuals; concerning their acting field, 
the International Law is in charge of ruling only relations between sovereign 
States and exclusively in the International order, while the Domestic Law was 
created to rule the relation among citizens within the limits of the States; 
concerning the subjects of each legal order, the State is the main subject of 
International Law while the individual is the main subject of Domestic Law; 
in addition, while the international order is subjected to a coordination system 

 
17  DINH, Nguyen Quoc; DAILLIER, Patrick; PELLET, Alain. Public International 
Law, p. 84. 
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established among sovereign States, the Domestic Law follows a 
subordination system 18. 

Consequently, based on this dichotomy, the International Law and the 
Domestic Law are two orders which coexist autonomously, without any 
subordination between them, once that they are radically incommunicable 
legal systems. An international rule needs to be accepted by the domestic 
order and to pass through a “transformation” or “recodification” that will 
insert it into the Domestic State Law on order to produce effects in the 
domestic order.  

Therefore, for an international rule to penetrate the domestic order of the 
State, represented by its territorial limits as the geographic dimension of its 
sovereignty, and to be able to operate in Domestic Law, producing plenty 
efficacy, with the possibility of being invocated or opposed by individuals as a 
clear legal and binding right it is necessary its ratification and its due 
incorporation in the domestic order. The International Law would only be 
valid internationally regarding the State itself, for example in the case of 
international responsibility for noncompliance of a rule as a subject of 
International Law. 

The legacy left by the dualist school was the development of important 
lessons over the analysis of the relation between the International Law e and 
the Domestic Law which contributes until nowadays in the doctrinaire 
perspective of this relation while applying and studying the grounds of the 
International Law. Thus, it is important to emphasize the distinction between 
both normative structures, according to which the International Law is based 
on a coordination relation and the Domestic Law on a subordination relation, 
besides the clear differences between the two orders, their subjects and 
objects. 19  

Although there are some positive aspects observed in the dualist theory, 
several of critics are made to such theory by its objectors. The first critic 
affects the core of the theory’s doctrinaire construction as for example: the 
individuals also can be subjects of international obligations, not only 
according to the general International Law, but also according to the private 
International Law20; the law is not a product from the will of the States, since 
the voluntarism is insufficient to explain the binding force granted to the 
international custom21; the distinction of the original sources of Domestic and 
International Law is not correct because they are not created by the States yet 
they are born from the life in society22; also, the difference between both 
orders cannot be pointed as a matter of nature, but as a matter of structure 
since the law is only one. 

 
18  TRIPEL, Carl Heinrich. Les rapports entre le droit interne et le droit 
international, p. 77-118. 
19  VIGNALE, Heber Arbuet. Derecho Internacional Público: Temas de Teoria 
Geral, p. 67. 
20  KELSEN, Hans. General theory of law and state, p. 493. 
21  MELLO, Celso de Albuquerque. Public International Law Course, p. 110. 
22  RUSSOMANO, Gilda Maciel Corrêa. Public International Law, p. 35. 
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In view of the power of the arguments above enumerated and also due to 
the emergence of new juridical instruments in International Law, the monist 
theory of International Law, which gave new explanations regarding the 
relation between International Law and Domestic Law, was constructed. 

3.b. The Monist Theory 

In opposition to the dualism emerges the monist theory from the school of 
Vienna, foretold by Hans KELSEN who did not believe in such division 
between two different legal orders defended by the dualists.  

According to the monist theory, both, International and Domestic law, are 
part of the same and unique order and there are no distinctions between them 
since they are part of the same juridical complex. However, according to the 
monism, there would be a hierarchical relation which subordinates one legal 
order to the other. Therefore, the monist theory is based on the unity of the 
legal order, on a relation of normative hierarchy between them and on the 
identity of sources and subjects.  

Due to the unity of the order, the International Law is directly applied in 
the States’ legal orders, “because their relations are relations marked by the 
interpenetration.”23 

By the way, at the first time that Kelsen has exposed his ideas regarding 
this topic, in 1925, he supported that, from a juridical point of view, the 
choice would not be possible in theory and that it would follow the State’s 
political ideas or the international society’s conception of reality and, 
therefore, “it would be advisable to choose for the primacy of the International 
Law”. However, this relation was characterized by what was stipulated to be 
called “free choice”.  Later, in 1932, he left his “indifferentism” and started to 
support that even from a juridical point of view, “ the supreme fundamental 
rule must be anchored in the International Law”,  demonstrating his support 
to the monism with the primacy of the international legal order.”24 

In this context Hans KELSEN considered that:  

A superior rule may determine in details the process according to which 
the inferior rules should be created, or then concede to an authority the 
power to create inferior rules according to his discretion. From the latter 
manner, the International Law forms the base for the national legal order. 
By stimulating that an individual or a group of individuals capable of 
obtaining permanent obedience to the coercive rule established by 
themselves who must be considered juridical and legal authorities, the 
International Law ‘delegates’ to the national legal orders of which 
determine its spectrum.25 

 
23  DINH, Nguyen Quoc; DAILLIER, Patrick; PELLET, Alain. Public International 
Law, p. 85. 
24  SERRA, António Truyol y. Fundamental Notions of Public International Law. 
Translated by R. Ehrhardt Soares. Coimbra: IADO editor, 1962, p.150. 
25  KELSEN, Hans. General theory of law and state, p. 523 
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The conflict between a rule established by the International Law and one 
by Domestic Law is a conflict between a superior rule and an inferior 
rule. These conflicts occur inside the national legal order without putting 
the unity of this system into risk. 26 

Concluding:  

The unity of the national Law and the International Law is an 
epistemological postulate. A jurist who accepts both as a group of valid 
rules must understand them as parts of a single harmonious order. This is 
possible, a priori, from two different ways. Two groups of rules may be 
part of a legal order because one, by being inferior, derivates its validity 
from the other, a superior order.  The inferior order has a relative 
fundamental rule, in other words, the fundamental determination of its 
creation is on the superior order. Or else, two groups of rules form one 
legal order because both, by being two coordinated orders, of which in 
the condition of superior order, determines not only the spectrum, but 
also the grounds to its validity, in other words, the creation of both 
inferior orders. 27 

Therefore, departing unity of International and Domestic Law postulate, 
in case of eventual conflicts, they shall be harmonized within the own legal 
order according to the valuation of rule according to each specific branch of 
law comprehended by the normative hierarchy order. 

The practical unfolding of the theory is that, in opposition to the dualism 
(which required an incorporation act by the domestic legal order for the 
validation and effectiveness of International Law in the domestic order), the 
monism, due to its comprehension of Domestic and International Law as parts 
of one single legal order, understands that an International Law produces 
effects in the Domestic Law immediately after its birth, or not, and can be 
invoked by any national or international individual. This possibility expresses 
the evaluative hierarchal relation between the two rules, which will depend on 
the positioning of each legal order. 

In this context, two different streams of the monist theory emerged: the 
monism as primacy of the International Law, supported by Kelsen, where the 
International Law prevails over every and any domestic rule of law conflicting 
with its provisions; and the monism with primacy of the Domestic Law, 
defending that the Domestic Law prevails over the International Law with 
ground on the Hegelian conception of absolute sovereignty of the State that 
cannot be subordinated to any legal order without its will.  

As observed by Celso de Albuquerque de MELLO the main critic 
addressed to the monist theory is that “it does not correspond to history, which 
teaches that the State came before the International Law”28. Such critic is 
strange when it comes to analyze the conception of international relations 
developed by the own history and which ended up generating not only the 
States but also International Law. 

 
26  KELSEN, Hans. General theory of law and state, p. 527. 
27  KELSEN, Hans. General theory of law and state, p. 530 
28  MELLO, Celso de Albuquerque. Public International Law Course, p. 112. 
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3.c. Conciliatory Theories.  

Other theories emerged in during the opposition of the dualism by the 
monism, entitled “conciliatory theories”, seeking softer solutions to the matter 
of the relation between the International and Domestic Law, as a middle term. 
It is worthy to mention an attempt developed by another author: 

Gustav Adolf WALZ who, according to the dualist position, supported 
that the International Law is the law of the States as states and it is directed to 
them, while the Domestic Law is in charge of ruling the lives of their national 
individuals, with certain independence between both legal orders. However, 
Domestic Law can be derogated by International Law whenever there is a 
conflict involving the international responsibility of a State.  

In the author’s point of view, the International Law is mediated by 
Domestic Law, therefore this last one, in case of conflict with the 
International Law, will maintain its effect if considered correct from the point 
of view of the State, even if contrary to the International Law, despite the fact 
that the State may be internationally responsible for its disobedience on the 
international order. Indeed, the system professed by Gustav Adolf WALZ is a 
dualist relation with certain subordination of the International Law to 
Domestic Law.  

On the other hand, Alfred VERDROSS, from an interpretation supported 
by KELSEN, built the idea of “moderated monism”, which supports that the 
laws of a State, when conflicting with International Law, are not immediately 
voided in the domestic order, in other words, no confrontation between both 
orders must be interpreted as a shock of rules and a solution must be found in 
order to keep the unity of the legal order as a whole. 

In this aspect, Alfred VERDROSS expose:  

 […] a theory can only fit the juridical order if, soon recognizing the 
possibility of conflicts between the International Law and the Domestic 
Law, it warns that those conflicts do not have definite character and finds 
a solution in the unity of the legal system. I call this theory moderated 
monism on the basis of the primacy of the International Law because it 
keeps the distinction between International Law and State Law, yet at the 
same time it highlights its connection inside a unitary system of law based 
on the constitution of the international juridical community. 29 

Still on this context, within the monist conception, António Truyol y 
SERRA, admitting the existence of a hierarchical coordination relation under 
the same common legal system originated by natural law, defends the 
existence of a corollary between the three orders, Natural, International and 
Domestic Law, which is based on the general principles that guide them. 
Their only difference is that, while the Domestic Law is the order of the State, 
the International Law is the law of the community of States. Hence their 
sources of positivity and subjects differ without major repercussions capable 
place the two orders in opposite sides.  

 
29  VERDROSS, Alfred. Derecho Internacional Publico, p. 65. 
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By the way, António Truyol Y SERRA concludes:  

The conclusion is that in the international order, a rule from the Domestic 
Law that is contrary to International Law implies responsibility of the 
States even if it is mandatory to the organs of the States. In case of doubt 
it will be presumed favorably to the International Law. Independently of 
the possibility of an international law to have direct effect over the 
domestic order (this possibility has been increasing by the evolution of the 
International Law, which culminates the hypothesis of the International 
Law becoming a ‘worldwide law’) it is not always necessary a 
“transformation as presented by TRIEPEL, yet a general reception by the 
state’s legislator will be enough. 30 

The point that must be stressed regarding the attempts of constructing 
conciliatory theories is that are made of antagonist institutes which, 
paradoxically, have points in common. The conciliatory theories elevate the 
inter-relation of the International and Domestic Law to a coordination relation 
between both orders, either under the focus of the natural law in accordance to 
reformist monist ideas, in other words, by the mediation of the Domestic Law 
– or the International Law supported by the reformist dualist.  

Certainly, these transformations lately suffered by the International Law, 
not only by the building of a new world order, but also because of important 
changes in rule production sources, will influence the construction of a new 
shape of the relation on the new contemporary international scenario. In this 
context, it is reasonable to analyze such transformations and their 
consequences.  

IV. The Relation between Domestic and International Law on the 
Contemporary Context 

If every law is the expression of the social life from a society31, in the 
contemporary international society characterized by the multiplicity of 
juridical inter-relations and by a permanent dialectic between global and 
local32, the International Law is marked by its great expansion and by the 
increasing appeal of several topics which had never been bound to its 
jurisdiction power before, with strong repercussion on the domestic order of 
the States which compose the international community. 33 

In face of the above mentioned, the relation between International and 
Domestic Law, on the contemporary scenarios, can be defined by a deeper 

 
30  SERRA, António Truyol y. Fundamental Notions of Public International Law, 
p.155-156. 
31  REUTER. Paul. Droit International Public. p. 11 
32  ARNAUD, André-Jean. The Law between modernity and globalization: Law and 
State philosophy lessons .p. 214. 
33  Octavio IANNI observes that: “[...] the social sciences are being challenged to 
interpret new realities and reinterpret realities that had already been explained and 
understood. As the object qualitatively changes and not only on quantitative terms, the 
problem of the reconstruction of concepts, categories, laws and interpretations 
reopens. Besides new realities, the previous ones are replaced to new patterns, another 
historical context, different counterpoints between singularity and universality.” 
IANNI, Octavio. Global Society, p. 170.  
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interpenetration between both legal orders. International Law is not eminently 
directed to the States and have already started to affect enterprises and 
individuals, who, by their turn, are acting more frequently in the international 
order, sometimes even as protagonists.  

It is important to observe that a chain of gathered factors induced this 
transformation, such as: a) enlargement of the interpretation of the human 
rights laws as a universal right and its subdivision in many branches of rules 
(first, second, third and fourth generations of rights); b) the avocation of 
jurisdictions and international organizations starting to act as real universal 
legislators; c) the considerable enlargement of the international community 
represented by a greater number of countries and by a multiplicity of 
international organizations and even individuals; d) the development of a 
multilateralism of States in decision-making process and systematization of a 
horizontal democracy implemented mainly by the UN; e) the 
transnacionalization of capitals and the world commerce by rules of supra and 
interstates effects; f) the establishment of an international agenda with 
universal themes which claim their regulation by the law; and g) opening of 
political and ideological channels for redimensioning international relations 
between States. 34   

Through this new dimension, possible due to a group of factors, 
International Law penetrates in many jurisdiction spheres from the Domestic 
Law, and increasingly influences the production of rules capable of 
confirming the objectives projected on the international jurisdictions. The 
State legislative institutions are compelled to obey, unquestionably, the 
directives originated from the compromises assumed by its Government 
during the exercise of its international relations. 35  

The radical division of both orders supported by dualists is not sustainable 
anymore because the International Law has increasingly embraced themes 
from Domestic Law and there is not any distinction between them anymore. 
Consequently, the construction of the consumer law, environmental law, 
human rights, international trade arbitration, international agreement, and 
labor law etc., emerges, several times derived and influenced by treaties, soft 

 
34 FRIEDMANN, Wolfgang. Changes in the International Law Structure, p. 57. 
35 In this context, Wolfgang FRIEDMANN observed that, during the sixties, structural 
changes on the International Law from a process of rule production on the 
international order which increasingly affected many domestic sectors such as labor 
issues, political organization, economic and social principles, also on the cultural and 
educational sectors, where it was seen that besides theses issues, the most serious 
threat to the conception and doctrine of the international consisted exactly on the 
increasing variety of topics regulated in hundreds of international treaties, which 
affect the commercial societies codes, copyrights and patents or private investment 
protection and certified that international regulation of restrict rules presented a 
serious threat and advised: “It is necessary to organize this group disordered of new 
improvement not only to classify them, but also and mainly to use them as a guide to 
interpretation to the contemporary legal problems which emerged from outside the 
traditional International Law’s area. […] We understand mainly that it does not have a 
rigid distinction between public and private law, and that the political and legal 
methods to solve certain problems are intimately linked and must be considered as a 
whole. “FRIEDMANN, Wolfgang. Changes in the International Law Structure, p. 
56-57. 
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law instruments or even model laws created by international jurisdictions, 
such as UNCITRAL.  

From these mechanisms of diversification of the International Law used in 
international jurisdictions, with a “displacement of the law production 
movement”36, the States end up literally reproducing texts from rules 
produced abroad and legislatively incorporating them (without any type of 
constitutional mechanism or specific legislative) in its order as if they were 
essentially domestic rules, but they are not! And domestic societies find 
themselves increasingly consuming a rule called domestic but that was created 
and designed by international forums. In this context, the rule is materialized 
as Domestic Law, but it was genetically conceived in the international order, 
maintaining complicity relation with this last one and, several times, in case of 
conflicts between them, it is possible to describe this relation as an 
“incestuous relationship”. 

The international rules pass sometimes through a transnacionalization 
process, transcending borders and emerging on the domestic orders, 
sometimes by a modeling process in international forums, where these rules 
are reproduced by States, changing, therefore, substantially the relation 
between International and Domestic Law. Consequently, this relation ceases 
to be du 

V. Transnormativity as a Theory: a Proposal for Juridical Reflection.  

In the above presented context of relation and enforcement of 
international rules by the Domestic Law, it is evident that there is an 
institutional structure that embraces, in several stages, elements of local, 
domestic, regional and global government, involving economic, social and 
cultural processes which induce to a juridical movement that goes beyond the 
frontiers of the State.   

Philippe BRAILLARD, on a study regarding the description of the 
transnational society defined it as an interaction system, in a particular 
domain, between social actors from different domestic orders, and he 
understands that, inside each domestic order, the interactions are decided by 
non-governmental elites and directly continued by the social, economic and 
political powers of the society they belong to. 

The dynamization of such interaction of rules, which set the traces of a 
relation inserted in a transnational society which makes a system of juridical 
interaction between the international – global – and local possible, results in a 
phenomenon which can be named a transrnormative relation between the 
International and Domestic Law.   

This concept is not new.  It is a good opportunity to remember the 
important study developed by Philip JESSUP who conceived, during the 
fifties, the relation between the International and Domestic Law not in the 
dualist or monist form, since “the conflicts and the laws are men’s work as 

 
36  ARNAUD, André-Jean. The Law between modernity and globalization: Law and 
State philosophy lessons, p. 214. 
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well as their theories”, but as relations born from transnational situations that 
could involve individuals, enterprises, States, States’ organizations or other 
groups, which ended up producing a “Transnational Law”. Such Transnational 
Law was defined by JESSUP as a group of “norms that rule acts or facts that 
transcend national borders as much as public law as private law, and other 
norms that do not entirely fit on the classical categories”. In this context, 
another perspective of the relation between International and Domestic Law 
must be developed, now besides a monist relationship, other times dualist, it 
cannot be ignored a transnormative perspective because it is evident.  

The concept of transnormativity and of the Transnational Law’s 
construction, have been revitalized while, in contemporary scenario, the 
numbers of mechanisms aiming the interaction of International Domestic Law 
are increasing. This fact establishes real transnormative relations, regarding 
not only production, but also of effects and repercussion of a law – especially 
the international one - , over the foreign legal orders. 

This transnormative relation is marked by several factors which lead to 
the allocation to a new international reality, which dissolve frontiers and make 
it possible an interpretation of juridical rules between local and global in the 
same sovereignty territory and normative jurisdiction, due to its normative 
instruments produced in the international order. Elements which set the 
grounds of the normative construction, such as the sources of law, including 
soft law; communitarian law and its specific mechanisms for intra-block 
regulation; human rights rules which initially were protected by a simple 
resolution, but have been increasingly recognized as ius congens rules, 
meaning that it they are mandatory law and must be respected and observed 
by everyone; the international organizations, their jurisdictions and pseudo-
legislative activities; the transnationalization of the economic system that 
involves a greater number of themes and operates though frontiers, and not 
only by its main object which is the capital, but also by operational actors as 
transnational enterprises. 

The transnormative relation between International and Domestic Law 
finds fertile soil to develop in an incremented environment by the 
development of the globalization process that extends considerably the 
number of themes that acquire real global/local character. In this reality, the 
concept of sovereignty given by the Classic International Law must be revised 
by the constant incidence of mechanisms and juridical instruments that 
produce gaps and fragment37 the limit previously delineated between 
normative boarders which could have been an obstacle to its enforcement. 
Besides such factors, there are also pores that are spontaneously open in the 
skin of the State’s sovereignty, following the State’s own permission and that 
are aggregated to the Domestic Law order, which has increasingly become 
more internationalized. Those facts characterize the operationalization of the 
transnormativity phenomenon. 

The globalization shows itself in a group of coincidental events which are 
configured by the intensification of the transnational interactions between 

 
37  ARNAUD, André-Jean. The Law between modernity and globalization: Law and 
State philosophy lessons, p. 215. 
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local and global, making the worldwide social relations more dynamic either 
as globalized localisms or as located globalism.38 

Facts, occasions, ideas, inventions, theories are broadcast in a velocity 
never seen before and they may influence the international order which, on its 
turn, by the opening of communication channels, not only technological, but 
also political (transnational actors as finances organisms, politics), ends up 
reproducing that model on the local plan, holding it and absorbing it into the 
local culture. 

As it has been previously remarked in this text, concerning the global 
movement of cultural trading between different peoples, either the globalized 
localism or the located globalism must be understood as two means of 
production of globalization which operate together. However, they must be 
handled separately due to the their different outcomes, since it has been 
increasingly decisive that the central countries specialize in globalized 
localisms, exporting their cultural and normative standards, set as models to 
other nations, leaving to peripheral countries, such as Latin America 
countries, the execution of located globalism by importing global models and 
enforcing their purposes on the local culture, leading to the deconstruction and 
disintegration of their own culture in order to absorb transnational 
imperatives. 39 

Thus, in this context, rules are created, thought and distributed by means 
that flow and transcend not only geographic frontiers, but also juridical, 
philosophic and sociological ones, creating and developing the same 
normative global space of production and enforcement of juridical rules in the 
most various cultural identities. 40 

It is important to highlight that, in such scenario, there is no intention of 
extinguishing the international character of the relations among States, 
including the aspect of normative production, which continues exist and 
subsists as a referential for the contemporary international order as well. 
However, this phenomenon observed in the contemporary international 
scenario, that is taking place at the same place of normative production, must 
be remarked. In other words, by the side of the conventional international 
relations developed by the Classic International Law there has been strongly 
and increasingly built also a transruling process which interferes and changes 
the relation between International and Domestic Law. 

VI. The Internationalization of Laws 

 
38   GIDDENS, Anthony. Runaway World: How Globalization is Reshaping Our 
Lives. Translated by Maria Luiza X. de ª Borges. Rio de Janeiro: Record, 2000, p. 23 
and followings. 
39  SANTOS, Boaventura de Souza. Globalization and Social Sciences. São Paulo: 
Cortez, 2002, p. 65-66. 
40  Otavio IANNI even proposes, before the increasing evidence of worldwide and 
cosmopolitan ethos, the creation of a new International Law capable of taking a 
direction to an efficient worldwide government without serious ruptures in national 
cultural traditions, including the possibility of caring about new national cultures still 
in formation.   
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It is possible to say that the contemporary scenario is marked by a 
juridical pluralism41, mainly if considering the interpenetration of laws. This 
pluralism, according to the explanation of André Jean ARNAUD42 “derives 
from the fragmentation of the sovereignties”, either through the means of 
legal regulation or by the sources of this regulation, which have absorbed 
alternative regulation mechanisms that are not state-owned; giving origin to a 
pluralism of rationalities, and which produces, in the law field, logics 
shattered by the flexibility and diversity of the normative production which is 
always multiplying. 

The Domestic Law are produced according to their adequacy to the rules 
produced in the International order and this, certainly, leads to an 
internationalization of laws, not only as material rules, but also due to its 
influences over the main and ideological system of the Law from the State.43  

The Domestic Law of the States, along with the internationalization 
process, tends to become more uniform, developing a consensus on the 
dogmas spreading over the juridical universe. The Domestic Law, 
increasingly influenced by what happens on the international order, started to 
get shaped in order to better fit. Moreover, Hans KELSEN had already 
announced that “there is no absolute border between the domestic and the 
International Law.”44 

In the contemporary context, this relationship gets more evident. The 
States, used to discuss their problems internally, are gestating and abstracting 
rules from international organisms and organization, due to the change of 
discussion forum for dealing with matters of the state to the international 
order. 45 

Thus, the world can watch the standardization of elementary laws 
absorbed by the States. From the discussions of States in international 

 
41   MELLO, Celso de Albuquerque. Public International Law Course, p. 114 
42 ARNAUD, André-Jean. The Law between modernity and globalization: Law and 
State philosophy lessons, p. 214-215. 
43  NICKLAS LUHMANN observes an international method of research applied to 
the various legal orders. LUHMANN, Nicklas. La differenziazione del Diritto. p. 59. 
44  KELSEN, Hans. General theory of law and state, p. 463 and Pure Theory of Law, 
p. 437. 
45  Lucia Serena ROSSI analyses the progressive transformation of the International 
Law from the following juridical aspects: Gathered with the traditional instruments, 
the actors of the International Law use new instruments where juridical nature is 
discussed, yet the political relevance is incontestable. The soft law tends to integrate 
the classic international rules (hard law) sometimes as projector (consecutively 
presenting itself as hard law, either agreed or customary) and sometimes as alternative 
instrument. It is consisted of non-juridical acts. Therefore it is manifestly non-binding 
as, for example, communications on the media or gathered declarations which results 
in soft Organizations (G8, OESCE) or sometimes in soft Institutions (European 
counsel). The relation between soft instruments and hard ones constitutes one of the 
most sensitive problems from the political point of view because they are normally 
taken out of parliament and jurisdiction control, both domestic and international. At 
the same time its flexibility always becomes an indispensable instrument capable of 
guiding all the situations in which lacks political will for concluding international 
treaties. ROSSI, Lucia Serena. Evolution of International Law and Globalization, p. 
3. 
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organizations and also by juridical instruments of normative transposition, 
which are absorbed by the domestic legal orders as laws of the State, emerges 
a new Domestic Law inserted in various branches of law.  

In order to deepen the discussion, it is worthy mentioning the observation 
of Guido Fernando Silva SOARES, who draws attention to the same 
phenomenon by commenting that:  

 […] there is another phenomenon worthy of noting: at the moment when 
a branch from a Domestic Law becomes international, its domestic 
sources lose relevance, earn new hermeneutic methods different from the 
ones in the domestic order, and the rules valid on the space and time are 
distinct from the domestic ones.46   

In a context of internationalization process of Domestic Laws, it is 
necessary for the jurist to have a vast knowledge of the International Law, 
including normative sources that influenced the production of such rules 
reproduced from international jurisdictions in order to effectively debate and 
argue over the nature and purpose of this rule before domestic courts, 
searching the real teleological and normative meaning of that law.  

This internationalization of the laws which can be easily remarked, added 
to the requirement of an international order always more influential over our 
reality foresees that citizens, enterprises and organisms from several countries 
will receive great influence of the International Law, even if they never leave 
the territorial limits of their domestic orders. Interpretation of this law has to 
be in perfect synchrony with the international events according to its most 
technical and scientific analysis.  

In the words of Jurgen HABERMANS, who releases a new 
cosmopolitism with “a chain of laws to a group of nations”.47  

Nowadays, therefore, there is “an internationalization process of all 
juridical life”48, establishing new paradigms for the domestic legal thoughts 
which cannot be ignored by the States and individuals anymore, at the risk of 
transgressing by ignorance either from subtraction of rights or from not 
executing them.  

Conclusion 

The symbol of the origin of Contemporary International are the 
transformations occurred on the international scenario from the end of the 
Second World War, initiating chain of phenomenon that directly influenced 
and still influence the remodeling of mechanisms for enforcement and 
formation of the International Law, which was confined to the autonomy of 
the State’s will and to the respect of the power of the sovereign State’s power 
until that historical moment. 

 
46  SOARES, Guido Fernando Silva. International Environmental Law: emergency, 
liability and responsibility, p. 33. 
47  HABERMAS, Jurgen. Facticidad y validez sobre el derecho y el Estado 
democrático de derecho en términos de teoria del discurso, p. 28. 
48  MELLO, Celso de Albuquerque. Public International Law Course, p. 113. 
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Many factors from that times can be easily mentioned as the first 
responsible for this remodeling of the international scenario, such as the 
creation of United Nations and the gravitation of international organisms 
around, assuming the competency to legislate and propose rules to the States; 
the Universal Declaration of Human Rights born from the systematization of 
the essential rights as general principles which must be binding to all the 
States added by new rights and mechanisms originated by its interpretation, as 
the International Criminal Court which introduced individuals among the 
subjects of International Law and also the NGOs, which begin to interfere in 
the international order as important subjects of political pressure; and the 
Bretton Woods conference that constituted the grounds for the contemporary 
economic international society, providing the development of the means of 
internationalization of commerce and international capital, by the emergence 
of important actors such as transnational enterprises and alternative juridical 
mechanisms like the international commercial arbitration. 

All theses factors described above were potentiated by the development of 
globalization process, which represented the conjunction of those elements 
with others of political, technological, scientific, cultural and economic order, 
in a historical coincidence that, according to this interpretation, constitute the 
contemporary international society, plural and open, where international inter-
relations and interpenetrations of a cosmopolitan, transnational and 
international character flow at the same time, building new juridical 
paradigms and outlining a different society.  

The impacts caused by all these transformations affect the basis of 
International Law, changing its sources and, hence, the way they are applied, 
which leads to the production of international rules of the contemporary 
international society that go beyond those carried out by the Classic 
International Law and disciplined by article 38 of International Court of 
Justice (ICJ), which are also considered enforcement mechanisms of another 
international reality, from another parameter of the international relations. 

The international society starts to require new juridical instruments able to 
give an effective answer to the regulation of a worldwide and more integrated 
order, what the classic International Law could not do, due to the in the way it 
was conceived. It changes substantially the relation and the means of 
enforcement of International Law by the States and also de juridical-
normative relation between International and Domestic Law. 

It is important to highlight that due to a greater normative interaction, 
which characterizes relations among a transnational society that provides a 
system of juridical interaction between the international – global – and local, 
through its normative instruments produced in the international order, 
frontiers are eroded and an interpenetration of juridical rules from local and 
global orders in the same place of sovereignty and jurisdiction become 
possible. Based on this, a transnormative process between Domestic and 
International Law begins to take place with greater influence of the 
International Law over the Domestic Law.   

The International Law starts to count on various forms of relation between 
International and Domestic Law through conventional mechanisms explained 
by the dualist, monist and conciliatory theories and also through the 
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transnormative process explained by the transnormativity theory, proposed by 
this work for the reflection of the academic community.  

In this context, the International Law begins to affect and also serve not 
only to the sovereign States but also directly to individuals, enterprises, 
corporations, increasingly taking care of matters that were traditionally 
reserved to the States’ jurisdiction. On the other hand, a new phenomenon 
begins to be increasingly produced on the domestic sphere, on the domestic 
legal order of the States, influencing the entire normative ensemble on the 
most various law fields. 

The unfolding of this fact is that the passive subjects of such law consume 
and follow an apparently Domestic Law, produced in accordance to legislative 
procedures set by the Domestic Law. However this law is, actually, 
genetically international since it is produced and derived from international 
jurisdictions and reproduced and copied by the States.  

To sum up, nowadays there is a juridical reality that cannot become a 
sophism, an internationalization process of all juridical life in its most various 
branches, either labor, commercial, trade arbitration, environmental, consumer 
law, international contracts, criminal law, procedural etc., thence the reason 
for the achievement of a great number of events and publications trying to 
understand the internationalization process and its branches. Therefore, in the 
contemporary context of the international society, it is necessary to look for 
new paradigms for the Domestic Law’s thought.  

This increasing influence of the International Law over the Domestic 
Law’s normative production cannot be ignored by the States and individuals 
anymore under the risk of transgressions made because of ignorance, either by 
subtraction of rights, or by the possibility of not exercising them, or even, by 
the specific case of the jurist not knowing how to interpret the real normative 
and teleological meaning of provisions settling the normative constellation of 
the State.  
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