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The topic’s topicality

It is abundantly evident that questions of conflicts between public international
law régimes are issues of the moment. The discussion is central enough to the
concerns of UNEP and WTO to receive extended attention in their web sites1,
and surfaces in academic literature2. The problem is inherent, moreover, in calls
for coordination of the activities of different international organizations3.

These relatively arcane fora, however, hardly evidence topicality by indexes of
media attention. Using such an index, too, issues of conflict of international law
régimes can seemingly now qualify. Two fin de siècle  headline quality news
stories at least can be cited: the three-day wonder of the WTO meeting civil
disorder in Seattle, and the rather more sustained tale of the Lockerbie air disaster
and its forensic aftermath.

The WTO era and riots in Seattle

The Seattle demonstrations on the occasion of the WTO Ministerial meeting in
1999 were, it is suggested, very much an instance where conflict of international
law régimes hit the headlines. The protesters were protesting against a
paradigmatically international legal process, that of the WTO, in the interests of
other such processes, those of international human rights law and international
environmental law4.

Lockerbie

The sustained follow-up to the headlines which greeted the disaster of the

                                                
1 WTO and environmental agreements: how are they related?”,
http://www.wto.org/english/thewto_e/whatis_e/tif_e/bey4_e.htm#MEAs;
Abaza, “Integrated Assessment as a Tool for Achieving Sustainable Trade Policies”,
http://www.unep.ch.edu, §4.2. These references are based on viewing the sites concerned
on 26 October 2000.
2 ee, e.g., Anderson, “Overlapping treaty regimes and the Memorandum of Cooperation
between SPAW and CBD” in 28 Environmental Policy and Law (1998) 237; Petersmann,
The GATT/WTO Dispute Settlement System: International Law, International
Organizations and Dispute Settlement, London: Kluwer Law International, 1997, ch. 3;
Sand, Transnational Environmental Law: Lessons in Global Change, The Hague: Kluwer
Law International, 1999, p. 54; Trebilcock and Howse, The Regulation of International
Trade, 2nd ed., London: Routledge, 1998, pp. 428 ff.
3 See, e.g., UNGA Resolution 54/217, 3 February 2000, “Enhancing complementarities
among international instruments related to environment and sustainable development”;
Anderson, op. cit.
4 See WTO Doc. Press/157 30 November 1999, for the Press Statement of the Director-
General of WTO on the occasion.
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crash of Pan American flight 101 in 1988 has again turned heavily on an issue of
conflict of international law régimes. The United Nations era régime of the
supremacy of the Security Council’s authority in international peacekeeping has
prevailed, by requiring Libya to submit its nationals to trial by a Scottish court5.
over purpose-designed ICAO procedures for dealing with air terrorism, and also
over the aut dedere aut punire tradition, which allowed states the option of
putting their nationals on trial rather than extraditing such nationals to face such
trial elsewhere6.

Is there any such subject?

Although issues of conflict of international law régimes are topical, the casual
inquirer may not easily find the corpus of legal literature addressing such a topic.
The great law course “Conflict of Laws”, long supported by books devoted to the
subject, is private international law, and does not generally7 deal with public
international law. Textbooks on international law characteristically explore also the
question of conflicts between international law and national law, and can be
expected to provide the issue with at least a chapter sub-heading.

As a subject, conflict of international law régimes has hardly achieved similar
status. This course of lectures could hardly be the first thus characterised, given
the level of interest cited8, but the generalisation is hazarded, as too obvious to
need demonstration, that any such courses can only be minuscule in number by
comparison with courses in conflict of laws. As for courses, so, perhaps for books:
a book on conflict of international law régimes might have merited listing in a
WTO Secretariat bibliographical note, compiled in February 2000, related to trade
measures in multilateral environmental agreements, but there is no such inclusion9.
If some relatively recent international law treatises are sampled, none among

                                                
5 The Scottish court is sitting at Camp Zeist in The Netherlands. For the University of
Glasgow School of Law’s website on the trial, see
http://www.imps.gla.ac.uk/lockerbie/index.cfm (accessed Oct. 23 2000). 
6 See “The Lockerbie affair” 41 Int. & Comp. L.Q. (1992) (Beveridge); infra, p. 40; the
discussion in Carnegie, "The Extradition and Return of Fugitive Offenders - Applicability
of Human Rights Considerations",  (1995) 5 Caribbean Law Review 224; Case Concerning
Questions of Interpretation and Application of the 1971 Montreal Convention Arising
from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States of
America), Order of 14 April 1992, I.C.J. Reports 1992, p. 114;
http://www.imps.gla.ac.uk/lockerbie/backgroundsummary.cfm (John P. Grant) (accessed
Oct. 23 2000).
7 As to the significance of this qualification, see infra, p. 4.
8 Cf. also Carreau, loc. cit. infra , n. 13.
9 Committee on Trade and Environment, “Annotated Bibliography of Selected Literature
Concerning the Use of Trade Measures in Multilateral Environmental Agreements
(MEAs)”, Note by the Secretariat, WTO doc. WT/CTE/W/129, 2 February 2000.
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Brownlie’s Principles of Public International Law10, to cite an English text,
Janis and Noyes’ Cases and Commentary on International Law,11 to cite an
American compilation, and Castel’s International Law Chiefly as Interpreted
and Applied in Canada12 has a chapter heading comparable with the title of
these lectures, although the French work, Carreau’s Droit international, does
have a chapter heading relating to hierarchy of international law norms13. All those
works, however, do have chapters devoted to the relationship between
international law and municipal law14.

This is not to suggest, of course, that writers ignore the problem of conflict of
international law régimes. The issue receives some general discussion particularly
in the context of sources of law15 and the law of treaties16, and in the literature
which addresses particular areas of conflict, such as that between international
environmental law and international trade law17.  Nor is it denied that in all these
settings where conflict of international legal régimes is discussed, the context is
relevant and logical.

But the selection of this topic for these lectures is coloured by the view that
the traditional treatment of the subject has become, at the turn of the millennium,
inadequate in its emphasis. There is no denying that, for instance, conflict of
international law régimes falls under the umbrella of sources of law. But in the
traditional exposition of international law, the law of treaties gets its own chapter,
notwithstanding that the law of treaties equally falls under the umbrella of sources
of law.

Again, treatment in the context of the law of treaties, where persuasive
guidance is particularly to be found in some instances, at least, has the obvious
justification that nearly every relevant example of conflict of international law
régimes deals with at least one treaty régime. But theoretically, the issue is not so
confined.  Problems which appear to be posed as conflicts of customary
international law régimes are not unknown. Did the effective abrogation of the
usque ad coelos limit of territorial sovereignty with the launching of the Sputnik ,
for example, not fall to be discussed in terms of a conflict between a new and an
old régime even before the 1967 Treaty on Outer Space, and has not the

                                                
10 5th edn., Oxford: Oxford U.P.,1998.
11 St. Paul: West Publishing Co., 1997.
12 Toronto: Butterworths, 1976.
13 Paris: Éditions A. Pedone, 1994, pp. 64 ff.
14 Brownlie, op. cit., pp. 31 ff.; Janis and Noyes, op. cit., pp. 147 ff.; Castel, p. 28 ff.;
Carreau, op. cit., pp. 41 ff.
15 As in Carreau, loc. cit. n. 13, supra .
16 See, e.g., Nascimento da Silva, “Le facteur temps et les traités”, (1977) Hague Recueil
I, p. 215 at pp. 242 ff.
17 Supra , n. 2.



A. R. CARNEGIE

524

equatorial states’ agitation of the issue of the geostationary orbit taken the guise of
such a conflict in some aspects, at least?18.  And even where the issue can, as in
that instance and as is usually the case, be tied to particular treaty provisions, the
ingenuity of scholars in finding that treaties either codify customary international
law or have matured into customary international law means that some of the
conflicts of treaties issues may, to put it at its lowest, not necessarily belong solely
to that context.

This discussion accordingly considers, in illustrative rather than exhaustive
compass, issues of conflict of public international law régimes, as they might be
expected to be addressed should scholars come to consider the topic worthy of its
own chapter.

The distinction between conflict of international law régimes and analogous
subjects

The distinction between conflict of international law régimes and those
established areas of discourse whose descriptions might suggest similarity of
content, conflict of laws and the relationship between international law and
national law, may benefit from some elaboration.

Conflict of international law régimes distinguished from conflict of laws

The extent to which conflict of laws addresses issues of public international
law, notwithstanding its primary focus on private international law, may be noted.
The abundance of treaties on the harmonisation of private international law
constitute, after all, a collection of public international law agreements. Again, the
United Nations Commission on International Trade Law is a United Nations
agency which devotes most of its effort to private international law, and but for the
public international law interest, there would surely be no such United Nations
activity.

There is, moreover and of course, manifestly a relationship between the
problems of conflict of laws and those of public international law in some
substantive areas of conflict of laws. Many of the controversies over exercises of
extraterritorial jurisdiction have a private international law aspect as well as their
undoubted public international law provenance: international law in effect sets the
limits within which private international law exercises its authority.

                                                
18 See Gorove, “The Geostationary Orbit: Issues of Law and Policy” in 73 American J. of
Int’l L. (1979) 444 at 450 ff., discussing the claim made by Brazil (signing as observer),
Colombia, Congo, Ecuador, Indonesia, Kenya, Uganda and Zaire in the Bogotá Declaration
of 1976 (see in English translation 6 J. Space L. (1978) 193).
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The central issues in private international law, however, presuppose that it is
the sovereign authority of a national state in its own courts which is engaged19.
Even where there is activity at the international law level to promote harmonisation
of private international law, the motive for harmonisation is not necessarily to deal
with states’ non-compliance with their public international law obligations, but may
be to invite states, for motives such as facilitation of commerce, to exercise their
sovereign prerogatives in a harmonious manner in their own self-interest. The
topic of these lectures, by contrast, relates to the interrelationship of states on the
international plane, where they are subject to law rather than exercising jurisdiction
over the subjects of law, and is indeed concerned with compliance of states with
norms restricting their sovereign authority.

Conflict of international law régimes distinguished from the relationship
between international law and national law

Just as clarity of analysis may have required questioning the general comment
that the traditional area of conflict of laws was not dealing with public international
law concerns, so, too, must care be taken in distinguishing the question of the
relationship between international law and national law from the issues of conflict
of international law régimes.

The distinction may be challenged in the instances of the many international
law rules which ascribe competence to national sovereignty. Where, as in relation
to nationality issues, the exercise of the competence attributed by international law
to national sovereignty produces results which have to be rejected by international
law20, what is at issue is not simply a conflict between national law and
international law, but arguably a conflict between two international law régimes:
the rule ascribing competence to the national sovereignty conflicts with, and has
given way to, another rule requiring the non-recognition of the exercise of that
competence.

But this is not, of course, the usual issue discussed in connection with the
relationship between international law and national law. The usual context of the
discussion is that where international law ascribes no competence to the national
law (for instance, to contravene a treaty obligation), but the national law
nevertheless asserts such competence21.  There must, of course, in this context be
limits to the distinction between the relationship between international law and

                                                
19 This point itself calls for qualification in the instances where private international law
addresses different jurisdictions within the same sovereignty: cf. 17 Commonwealth Law
Bull. (No. 3) (1991) 1079 at 1081 (Anderson).
20 Thus see two celebrated instances where international judicial decisions rejected the
applicability of national law on nationality, the Nottebohm case [1955] I.C.J. 4 and
Esphahanian v. Bank Tejarat (1983) 72 International Law Reports 478.
21 Cf. e.g. infra n. 130 and accompanying text.
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national law and conflict of international law régimes from the point of view of a
monist. Monism treats national sovereignty effectively as operating by gift of
international law22, so that the relationship between the two is not properly one of
potentially problematic conflict needing resolution but of clear subordination. The
dualist conclusion is similar only from the international law side of the divide: the
dualist ex hypothesi concedes supremacy to the national law rule in the national
forum, and accordingly has problems of finding a modus vivendi even at the
theoretical level.

Notwithstanding this difference in principle, there is considered below one
possible area in which even this typical instance of the conflict between
international law and national law appears difficult to distinguish from a conflict of
international law régimes23.

Conflict of international law régimes as an aspect of other areas of law

In relation to conflict of laws and the relationship between international law
and national law, we have been looking at issues, which have to be distinguished
from those of the conflict of international law régimes. Clarity may also be served
by cross-referencing to other traditional chapters of international law treatises
where conflict of international law régimes is indeed considered in contexts where
the issue may be described as structural, that is, inherent in the rationale of such
context. At least three areas seem so to qualify: sources of international law, the
law of treaties and the law of international organization.

Sources of international law

The listing of multiple sources of international law in article 38 of the Statute
of the International Court of Justice thereby contributes to the discussion of issues
of conflict of international law régimes. Firstly, the listing of treaties (“international
conventions”) as a source of law, notwithstanding the characteristic of a treaty
that ex hypothesi excludes erga omnes application, thereby creates a rule of
conflict of international law régimes: as between parties to a treaty the treaty
prevails over other sources of law (jus cogens reverses this relationship, but
article 38 does not advert to jus cogens). The description of judicial decisions and
the writings of publicists as “subsidiary” sources of law, moreover, provides
another, expressed normative rule for the resolution of conflict of international law
régimes. The solution provided is incomplete, however, since article 38 does not
explicitly disaggregate the sources, state practice (“international custom, as
evidence of a general practice accepted as law”) and  general principles of law, 

                                                
22 See e.g. the discussion in Oppenheim’s International Law,  9th ed. (Jennings and
Watts), Vol. I, London: Longmans, 1992, pp. 53-54.
23 Infra, p. 28.
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among themselves, and there is no institutional   mechanism   with a  uthority   to
ensure  the  harmonisation  of the régimes derivable from each of these sources.

It is not proposed to pay special attention here to the possibilities of this
conflict between state practice and general principles of law, although there is not
only some controversy as to the significance of the distinction24, but there are also
some traditionally teasing issues of interest in that context - for example, does a
judicial decision in a state constitute an instance of the subsidiary category of
judicial decisions or an instance of state practice or an illustrative instance of a
general principle of law? But if principles of law pass the general principles of law
test, this writer subscribes to the view that the principles are likely to meet the
opinio juris criterion of state practice also.

The issues within the topic of sources of law which seem accordingly
currently more worthy of attention are those related to conflicts of treaties among
themselves, and conflicts of state practice with treaty law.

The law of treaties by definition presupposes different obligations within and
without the treaty grouping, a network of in personam rights and obligations
within the context left open by the underlying generally applicable law. Since ex
hypothesi a treaty therefore creates a distinct régime from that of the universal
law, the possibility of conflict arises.

In the context of a national legal system, this possibility would be seen in the
context of the overriding authority of the national system of law to set the
parameters of party autonomy in the contract-making process. In international law,
however, the positivist tradition hardly accommodated any such overriding
authority, as appears from article 38’s elevation of the treaty-making function to
the highest rank of sources of law, and from the relative lateness, demonstrated by
the relevant silence of that article, of the acceptance of the overriding force of jus
cogens.

The law of treaties

The law of treaties, as has been noted earlier, customarily receives separate
attention from sources of law, the consequential overlap notwithstanding. In that
context, there are the well-known and analysed norms developed in the Vienna
Convention on the Law of Treaties for the specific purpose of dealing with
conflicts of treaties with other such régimes and with international law itself.

                                                
24 See Reuter, Introduction to the Law of Treaties, trans. Mico and Haggenmacher, 2nd

English ed., London: Kegan Paul International, 1995, pp. 141-42.



A. R. CARNEGIE

528

Treaties: reservations, amendment, termination, replacement,
interpretation

Thus where the conflict is between different treaty régimes, the Vienna
Convention on the Law of Treaties deals with the issues under a number of
different heads. The effect that different régimes of rights and obligations can
apply even within the context of the same multilateral treaty is capable of arising
under the Vienna Convention from rules relating to reservations, from rules
relating to successive treaties, from rules relating to amendments and modification
of treaties, from rules relating to suspension or termination of treaty obligations by
exercise of a right of denunciation or as a sanction for breach25. The question of
the interpretation of a treaty, or a group of interlinked treaties, can also be
concerned in practice, at least, with what seems to be a conflict of international
law régimes within a single treaty or interlinked group26.

Jus cogens

Where the issue is that of the relationship of a treaty régime to other
international law, the Vienna Convention on the Law of Treaties distinguishes
between peremptory norms of international law (jus cogens)27, which prevail over
the treaty régime, and other rules, which give way to party autonomy.

In both respects, the Convention is setting out rules for resolving conflict of
international law régimes.

The law of international organizations and issues of universalism and
regionalism

In the law of international organization, a central question which does not fail
to attract analysis is that of the extent to which the obligations which members of
an international organization have by virtue of their membership may apply outside
of the organization.

This is not necessarily a question of the contest between universalism and
regionalism. To the extent that the United Nations Organization and some of its
organs have achieved virtually universal membership, the question has had to be
considered whether the law relating to such organizations is any longer
distinguishable from universal international law. Even where the membership falls

                                                
25 See Sinclair, The Vienna Convention on the Law of Treaties,  2nd ed., Manchester:
Manchester U.P., 1984, p. 106.
26 Cf. Jenks, “The conflict of law-making treaties” 30 B.Y.B.I.L. (1953), p. 401 at pp. 449-
450.
27 Arts. 53, 64.
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short of universality, potential universality of membership can give rise to the same
concern.

The treaty basis of the constitutions even of universal international
organizations does, however, theoretically engage the problem of different régimes
binding states, the organization’s treaty based obligations, on the one hand, and
other international law, on the other hand. This perspective necessarily applies
with special force to those organizations which are designedly regional, so that the
law developed in relation to any international organization may indeed be
doctrinally relevant to the contest between universalism and regionalism.

The issue has become more than a mere application of the aspect of the
internal in personam relationships aspect of any treaty. The Vienna Convention
on the Law of Treaties might seem to be predicated on the assumption that those
treaty relationships govern the matter, given the provision of its article 5 that the
Convention applies to the constituent instruments of international organizations.
But the requirement of article 20.3 that a reservation to such an instrument
requires acceptance by the competent organ of the organization betrays the crucial
difference - the basic contractual rationale of the treaty relationship could hardly
allow any status in a matter for that competent organ, since it is not a party to the
treaty.

The matter has a different dimension from the inter partes relationships,
again, in relation to the obligation of states outside the treaty grouping to recognise
the legal relations and constructs of the treaty law.

Hence, of course, the discussion of the status of an international organization
as an international person, as appears from the Reparations for Injuries
Advisory Opinio28.  Hence, again, the intricate construct of the international
organizations Annex of the Montego Bay Convention29.  In that respect, perhaps,
a conflict of régimes arises between the Vienna Convention of the Law of
Treaties reservations rule, which, by requiring the consent of a competent organ of
an international organization, acknowledges that international law must recognize
the surrender by the states parties to the organization’s constituent instrument of
part of their sovereign competence to modify their treaty relations, and the
Montego Bay Convention, whose Annex IX reflects an implicit refusal to accept
that the surrender of competences within the European Community is, without
more, binding erga omnes30.

                                                
28 I.C.J. Reports 1949, p. 174.
29 United Nations Convention on the Law of the Sea, 1982, Annex IX.
30 Thus see arts. 3 of the Annex, precluding participation by an international
organization in the absence of participation also by a majority of the member states of the
organization; art. 4.4, in effect precluding the international organization’s vote from
counting in addition to those of its members; art. 5.3, restricting the international
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The existence of regional customary international law is not necessarily linked
with the law of international organizations. The Asylum case31, where the
International Court of Justice decided a case between Colombia and Peru with
extensive reference to the Latin American practice32, acknowledged the possibility
of regional law variations on international law outside the international organization
context. Colombia invoked “American international law” in support of its case, and
although its case did not prevail, the Court did not rule out the possibility that such
law applied, but set out the criteria for establishing the claim33.

In developing the legal answers to these problems, there is inherent the
development of rules dealing with conflict of international law regimés: conflict of
régimes of international organizations with customary international law and conflict
of regional norms with universal norms.

The international organizations’ work programs and the problem of
coordination

Notice may be taken in this context of the interest now being expressed in
coordination of the programmes of international organizations34.  Conflict of this
kind might at first glance appear to be surely a matter of administrative dynamics,
not necessarily posing theoretical issues. But given the potential of the acts of
international organizations to give rise to soft law, at any rate35, the situation which
is commanding such attention no doubt contributes to, and may be expected to
throw up more instances of, problems requiring solution by the application of the
principles of conflict of international law régimes.

Substantive and procedural conflict of international law régimes
distinguished

The extensive treatment of the subject of conflict of international law régimes
which is therefore submitted to be characteristic of international law, albeit usually

                                                                                                                         
organization’s competence as a party by respect to the limits of its member states’
communication of the extent of that competence; and art. 6, where silence in relation to an
inquiry as to the allocation of competence results in joint and several liability of the
organization and the member states concerned.
31 I.C.J. Reports 1950, p. 266.
32 At pp. 276-278, 285, 286.
     33At pp. 276-277.
34 Supra , n. 3.
35 In the field of international environmental law, see, e.g., Hohmann,, Precautionary
Legal Duties and Principles of Modern International Environmental Law, London:
Graham & Trotman/Martinus Nijhoff, 1994, Ch. II.
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treated in diverse locations, may profit from being desegregated into issues of
substantive and procedural conflict. This approach may find favour by analogy
with the importance of this distinction in the areas with which comparisons have
been made earlier, conflict of laws and the relationship between international law
and national law.

Established distinction in conflict of laws

In private international law, the distinction is well established: the question,
which law governs a transaction, is very distinct from the question, which court
has jurisdiction? Renvoi and forum non conveniens provide neatly contrasting
illustrations. Thus the problem of renvoi is essentially that of a court which could
claim national jurisdiction in order to apply a foreign substantive rule of law36. On
the other side of the coin, the doctrine of forum non conveniens abdicates
jurisdiction, without necessarily negating the applicability of the substantive law of
the inconvenient forum37.

Issues amalgamated in the issue of the relationship between international
law and municipal law?

In the relationship between international law and municipal law, the difference
between the substantive and the procedural may perhaps appear less pointed.

The arguably controlling effect of procedure: the locus standi issue

Indeed, the dualist perspective derives much of its plausibility in respect of
substantive law from the treatment of locus standi in procedural law: on the
international plane, the right of access or the liability to be a defendant before an
international tribunal of anyone other than a state needs special justification38, but
at the national level, an individual (or a corporation) is the paradigm plaintiff, and
an international person may be immune from the jurisdiction by virtue of that
international character.

In instances where the distinction would appear important, moreover, it can
disappear on analysis. The leading cases on sovereign immunity for many
jurisdictions, for example, are cases holding that international law on sovereign
immunity, a procedural subject-matter, is part of national law by a process
seemingly appropriate to national law recognising international law as one of the

                                                
36 See Dicey and Morris on the Conflict of Laws, 17th ed. (Collins), Vol. I, London: Sweet
& Maxwell, 2000, pp. 63 ff.
37 Id., pp. 385 ff.
38 Cf. art. 34.1 of the Statute of the I.C.J.: “[o]nly states may be parties in cases before the
Court.”
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sources of substantive national law39.

Instances of the distinction between the substantive and the procedural in
the question of the relationship between international law and national
law

The distinction between the substantive and the procedural is, the salience of
the locus standi issue notwithstanding, nevertheless important in that same
sovereign immunity context. When a national court holds that an international law
immunity applies, the fact that waiver of that immunity is possible, leading to a
reversed decision on the liability in question, demonstrates the difference between
the substantive and the procedural. Again, in the Alvarez-Machain  case, the
United States Supreme Court recognised that the facts may have disclosed a
“shocking” breach of international law, but refused to interfere on the procedural
ground that the observance of international law on the facts was a matter for the
executive, and not for the judiciary, under United States national law40. The effect
was thus of a procedural immunity au act of state doctrine41 prevailing over
substantive law - in this instance, over substantive international law rather than, as
in the typical act of state doctrine case, over national law relating governing
private rights.

The international law theoretical framework for substantive conflict areas

The theoretical framework for resolution of substantive conflict of
international law régimes can be considered under the main possible categories,
viz., conflicts of treaties, conflicts within treaties, conflicts between treaties and
customary international law, including jus cogens, and conflict of  régimes of
customary international law.

Conflicts of treaties

The literature has produced some elegant analyses of the different principles
that can apply to resolve conflicts of treaties, perhaps none more so than that of do
Nascimento da Silva, whose analytical scheme42, developing that of Jenks43,  is

                                                
39 Trendtex Trading Corpn. v. Central Bank of Nigeria [1977] Q.B. 529 at 553-554, per
Lord Denning, M.R; The Philippine Admiral [1977] A.C. 373.   Cf. Jamaica's comment in its
Initial Report to the United Nations Human Rights Committee on Article 15.2 of the United
Nations Covenant on Civil and Political Rights, 1966, U.N. Doc. CCPR/C/1/Add. 53,  3
October 1980, 22.
40 U.S. v. Alvarez-Machain 112 S. Ct. 2188 (1992).
41 See Oppenheim’s International Law, op. cit. n. 22, pp. 365 ff.
42 Loc. cit. supra , n. 16. It was with some trepidation that this writer dared to present this
discussion on that scholar’s home ground in Rio de Janeiro.
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substantially relied on here.

The most general rule is that the most recent treaty régime prevails among the
same parties in case of conflict: this is the effect of article 30.2 to 30.4 of the
Vienna Convention on the Law of Treaties, what Nascimento da Silva describes
as “la régle lex posterior derogat prior”, although it is not quite so phrased in the
Convention44.  The Vienna Convention’s concept of “successive treaties relating
to the same subject-matter” is, of course, language directly applicable to conflict of
treaty régimes: absent applicability to the same subject-matter, there is no conflict,
and no problem.

The general rule takes into account in article 30.2 of the Vienna Convention
on the Law of Treaties the possibility of express deference of one treaty to
another, in which event the treaty deferred to is stated as prevailing. This need not
surely, however, be seen, where the treaty deferred to is the earlier treaty, as an
exception to the lex posterior principle: the most recent expression of the will of
the parties is still what prevails, albeit that will is that the earlier treaty expresses
their prevailing intention. The question of express deference is not as simple in
practice, however, as it is in theory, so the point receives more extended
consideration below.

The general rule has its simplicity of application only where all the parties are
involved in the successive treaties.  Where this is not the case, there is a variant of
the general rule in article 30.4 of the Vienna Convention on the Law of Treaties, in
effect severing the treaty relationships among those states who are parties to both
treaties from other relationships, and applying the general rule to the states who
are parties to both treaties. This principle is, however, modified by reference to the
provisions relating to amendment of multilateral treaties. The multilateral treaty
situation is addressed in article 41 of the Vienna Convention, “Agreements to
modify multilateral treaties between certain of the parties only”, and article 30.5
states that article 30.4 is “without prejudice” to article 41.

The notion of a multilateral treaty as a permutation of bilateral engagements
between every pair of parties, which could seem to be the ultimate logic of the
freedom of states to conclude treaties, is limited in article 41 of the Vienna
Convention on the Law of Treaties by a number of considerations: whether the
treaty permits the modification, whether the modification would have a prejudicial
effect on other parties to the treaty than those who have agreed to the
modification, and reference to the object and purpose of the treaty, whether or not
this object is expressed in terms of a restriction on the freedom of the parties to
conclude such bilateral engagements. It is only within those constraints that a

                                                                                                                         
43 Op. cit. supra , n. 26.
44 Loc. cit. supra , n. 16 at p. 243.
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subset of parties to a multilateral treaty are permitted to modify the treaty within
that subset.

Once again, however, it may seem arguable that the apparent exception to the
lex posterior principle is more apparent that real. What prevents the later treaty
from prevailing is the fact that the later treaty is in some sense a violation of the
continuing and current interests of other states who are not party to the later
treaty. This would, of course, not logically prevent a preclusion effect as between
the parties to the later treaty, but for this to be permitted would violate the policy
of keeping the parties to the obligations in the earlier treaty. But the lex prior
effect is not the effect of the treaty as an earlier treaty to which the states parties
to the later treaty are also parties, but as a treaty still current and unchanged,
involving relationships with other parties, which relationships are prejudiced by the
later treaty.

In addition to the lex prior and lex posterior principles, Nascimento da Silva
identifies the hierarchical principle (which he does not call lex superior), lex
specialis, the principle of l’operation autonome and the principle of the
legislative intention45.  Jenks added the “pith and substance” principle in his earlier
classification46.  Jenks is also notable for emphasising the presumption against
conflict47.

The hierarchical principle may, it is submitted, be accepted to the extent, at
least, that it is equated with jus cogens. If the peremptory norm happens to be
contained in a treaty, and if, a fortiori, a treaty is so permeated with norms of
peremptory character that the treaty thereby rises above the general principle of
the equality of treaties, then the relationship between the relevant peremptory
norms and another treaty which conflicts with such norms could reasonably be
seen as a hierarchical relationship. To that extent the hierarchical principle ousts
lex posterior, as provided with abundant clarity by article 53 of the Vienna
Convention on the Law of Treaties: a treaty is void if it at the date of its
conclusion it conflicts with jus cogens.

Of these other principles, it is suggested that it is difficult to accept
l’operation autonome, that each international organization has an autonomous
right to determine what international law requires from the exclusive perspective
of its own organization, even although this theoretical possibility was advocated by
Jenks48.  Sinclair’s view is surely justifiable that this particular disorder is not

                                                
45 Loc. cit. supra , n. 16 at p. 244.
46 Op. cit. supra , n. 26, at pp. 449-450.
47 Op. cit. supra , n. 26.
48 Id..
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accommodated by the Vienna Convention on the Law of Treaties49, which is in
this aspect compatible with Reuter’s comment that “technically speaking, no treaty
stands above the others, since there are no constitutional rules in public
international law”50.  On the other hand, the point made earlier, on the right of the
competent organ of an organization to rule on the acceptability of a reservation to
its constituent instrument, may perhaps give some possible comfort to the opposite
view51.

The principle of the legislative intention, again, appears to founder on similar
considerations. It is abundantly clear from the negotiating history of the Vienna
Convention on the Law of Treaties that the old theory of lawmaking treaties is not
accommodated in the text52, just as it is excluded by Reuter’s dictum cited above.
Under the Vienna Convention régime, the lawmaking treaty process has to be
accommodated under article 38, recognising the possibility that a rule contained in
a treaty can mature into a rule of customary international law.

The principles of lex specialis and “pith and substance” seem to be
associated, in that the attempt is made thereunder to apply principles of treaty
interpretation to the problem of conflict between treaties. Both should, it is
submitted, be seen in the context of the presumption against conflict. This
presumption is mentioned in the Vienna Convention on the Law of Treaties in the
relatively narrow context of texts in different languages53, but its more general
relevance to treaty interpretation, and to situations canvassed as conflicts of
treaties, could hardly be gainsaid54.

Conflicts within treaties

Conflict of régimes within treaties may seem to be a category unlikely to merit
attention in this context. Surely there is a greater expectation of consistency within
the confines of a treaty than among different treaties? And to the extent that
occasional issues of conflict can at first reading arise between different provisions,
reference need only be made to the principles governing the interpretation of
treaties.

Article 30.2 of the Vienna Convention on the Law of Treaties points to one

                                                
49 Id..
50 Reuter, op. cit. supra  n. 24, p. 144. Reuter does, of course, in effect acknowledge that
rules contained in a treaty can become jus cogens, thereby having a status higher than the
treaty status.
51 Cf. infra, n. 117 and accompanying text.
52 See Carnegie, “The Vienna Convention on the Law of Treaties and the Law of the Sea
Lawmaking” in Anuario Juridico Interamericano 1984, p. 53.
53 Art. 33.4.
54 Cf. Jenks, op. cit. supra , n. 26.



A. R. CARNEGIE

536

answer to this point. That paragraph refers to the express deference by one treaty
to another, which is only one end of a continuum of treaty drafting method which
can extend to the incorporation by one treaty into another: thus the Agreement on
Trade-related Aspects of Intellectual Property Rights extensively and explicitly
incorporates by reference the provisions of earlier treaties governing the protection
of intellectual property rights. The question of conflict between the incorporating
and the incorporated treaty is obviously one of the central aspects of this
discussion, although the result of the incorporation is to make the matter one of
conflict of régimes within a single treaty.

Even without this element, however, there are obviously treaties so extensive
in their coverage that it requires no strained conceptualisation to speak of régimes
within such a treaty. Does not the Montego Bay Convention, for example, which
incorporates in different Parts the new law on what formerly was governed by
four different Geneva Conventions of 1958 on the law of the sea, obviously
comprise different treaty régimes?

One example of the conflict problem in the Montego Bay Convention may be
given, that of the provisions of its different régimes on civil proceedings in respect
of marine pollution.

Civil proceedings in respect of marine pollution are addressed under the
régime of environmental protection under Part XII of the Montego Bay
Convention. Article 229 of the Convention saves “the institution of civil
proceedings in respect of any claim for loss or damage resulting from pollution of
the marine environment” from being affected by the Convention. It seems
arguable that “affected” must in this context mean “negatively affected”, since
the Convention seems unambiguously to make some provision which provides
grounds for instituting civil proceedings, thus “affecting” such institution, albeit
positively. Article 235.2 of the Convention, after all, requires states to ensure that
recourse is available in accordance with legal systems for prompt and adequate
compensation or other relief in respect of damage caused by pollution of the
marine environment by natural or juridical persons under their jurisdiction, which at
least requires states to enable civil proceedings.

As against these provisions, there is the régime of the territorial sea under Part
II of the Montego Bay Convention, where civil proceedings also receive attention:
article 28 limits the enforcement jurisdiction of states in civil matters in relation to
ships in innocent passage. But there seems to be a conflict here between the
territorial sea régime and that of environmental protection, since there is nothing to
suggest that the article 28 restrictions on the enforcement jurisdiction in civil
matters would not apply equally where the civil proceedings related to an
environmental damage claim, thereby negatively affecting such civil proceedings,
even if the prejudice could be seen as related less to the “institution” of the
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proceedings than to their effectiveness.

The Nordquist commentary on the Montego Bay Convention hardly seems to
attempt to reconcile these provisions, simply treating article 28 as the overriding
provision55:  but the reasoning, left implicit, by which the commentators arrive at
their conclusion governing this particular conflict of international law régimes is
surely congeneric with the principles governing conflict of treaties.

The theoretical solution to this kind of problem of conflict of régimes within a
treaty clearly is to be found in the rules relating to interpretation of treaties. The
issue presumably only arises in theory after the presumption against conflict has
failed56, and becomes one where, under article 31 of the Vienna Convention on the
Law of Treaties, the solution has to be sought in the context and object and
purpose, or, failing that, in recourse to the supplementary means of interpretation
under article 32 of the Vienna Convention.

Conflicts between treaties and customary international law, including jus
cogens

The framework applied by Nascimento da Silva to treaties would appear to be
equally functional for dealing with cases where the conflict is not treaty against
treaty.

Where the contest is between a treaty and a rule of customary international
law, however, the preeminence of lex posterior is not in all respects the same as
it is in relation to conflicts between treaties.

It has already been noted in connection with article 38 of the International
Court of Justice that a treaty in principle does prevail, as between the parties, over
a rule of customary international law, an example where lex posterior does apply:
what content could pacta sunt servanda have otherwise? Where the rule of
customary international law is jus cogens, however, the hierarchical principle
applies, and the treaty gives way regardless of the time sequence. As the Vienna
Convention on the Law of Treaties provides, a rule of jus cogens which emerges
invalidates prior inconsistent treaties, and a treaty which attempts to supplant jus
cogens is void57.

Although this is clearly a point of substantive law, the Vienna Convention on
the Law of Treaties links it closely with procedure, by providing for the

                                                
55 Nordquist et al., United Nations Convention on the Law of the Sea 1982: A
Commentary, Vol. IV, Dordrecht: Nijhoff, 1991, p.361.
56 Cf. Jenks, op. cit. supra , n. 26.
57 Arts. 53, 64.
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compulsory jurisdiction of the International Court of Justice to determine claims to
be released from treaty obligation on account of the jus cogens58.

The temptation to plunge into the all the controversies as to the identification
of particular norms as jus cogens or not may be resisted: the present concern is
with the rules for solving conflicts of international law régimes, and once the
application of jus cogens is recognised, the conflict resolution rule is unambiguous.

That as between the parties to a treaty the treaty’s provisions ex hypothesi
prevail over customary international law which is not jus cogens can be illustrated
by any case in which a state has been held to be bound by a treaty provision to act
in a manner in which it would not be obliged to do under customary international
law59.  As is inherent, of course, in a consent régime, the rules for the
identification of the consent and determining the effect of the consent have to
prevail over what is consented to, so those rules must have jus cogens stature,
although the Vienna Convention on the Law of Treaties does not pursue this logic
by proclaiming itself to be a collection of peremptory norms of international law.
But no original insight is claimed in asking rhetorically: without this character,
would every treaty concluded after the Vienna Convention not override the
Convention under the Convention’s own lex posterior principle in article 30?

There remains a difficult question in theory whether customary international
law, falling short of jus cogens, can abrogate a treaty. The Vienna Convention on
the Law of Treaties does not accommodate this view. But what other reasonable
explanation is there of the development of the modern law of the sea, where the
view was held, even before the coming into force of the Montego Bay Convention,
that the high seas freedom of fishing under the Geneva Convention on the High
Seas had been abrogated by customary international law in areas of the high seas
of sufficient proximity to the coast or, alternatively, by the extension of areas of
coastal state jurisdiction pushing back the boundaries of the high seas?60.  The
issue in that aspect begins to approach those of conflict of rules of customary
international law, to which attention is next given.

Conflict of  régimes of customary international law

There is on first impression perhaps a difficulty in even considering this
question. Is customary international law not in theory a seamless web, so that, as
between two competing régimes claimed to be customary international law, one
must be the true régime and the other a régime without validity? So much so,

                                                
58 Art. 66.
59 See, e.g., the decision against Britain in the Ambatielos case before the I.C.J., infra, n.
112.
60 Cf. e.g. the Fisheries Jurisdiction Case I.C.J. Reports 1973, p. 3.
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indeed, that the previous discussion of the hierarchy of norms provisions of article
38 of the Statute of the International Court of Justice61 should perhaps be refined,
to consider that hierarchy, except in relation to treaties, for the reasons already
discussed, and the identification of particular sources as “subsidiary”, as providing
the means of identifying the international law régime rather than resolving conflict
among régimes.

As to that subsidiary nature of the effect of judicial decisions under  article 38
of the Statute of the International Court of Justice: to the extent that the treatment
by of judicial decisions is indeed treated as a rule of conflict of international law
régimes, subordinating such decisions to customary international law as well as to
treaties and general principles of law, such examples are hardly to be expected to
be frequent where the decision is that of the World Court itself, given the high
level of scholarship in international law which has characterised its judges. This
shortfall of expectation comes, of course, naturally to one whose intellectual
formation in legal matters is, as is this writer’s, based on English common law, a
system in which judicial decisions are not at all subsidiary sources of law: as, it is
suspected, with other scholars with similar training, this writer’s work may perhaps
unconsciously tend to reverse the hierarchical order in article 38.

But if an example is to be sought of the article 38 order of precedence being
vindicated to the prejudice of a decision of the World Court, perhaps the decision
in the Lotus case62 may merit being cited. Its decision permitting criminal
jurisdiction to be exercised over personnel of foreign ships on the high seas which
have negligently collided with ships of the flag of the state seeking to exercise the
jurisdiction may come close to have been demonstrated as contrary to customary
international law by the long-standing rejection of that principle in subsequent law
of the sea treaties63.

Is not the seamlessness of customary international law’s weave, moreover, an
aspect of the difference between treaty rules and customary international law
rules? The treaty process is in principle decentralised, leaving any state the option
at any time whether or not to bind itself by treaty, and the choice as to which other
states to bind itself to, and thereby inherently contains the matter for resolution of
conflicts of régimes, whereas customary international law is by contrast capable of
universal and mandatory application.

This reasoning cannot hold, however, when the gradual nature of the process
of changing international law is considered. While a new rule of customary
international law is maturing, the new rule obviously lacks some assents, and for

                                                
61 Supra , p. 6.
62 P.C.I.J. Ser. A No. 10 (1927).
63 See currently art. 97 of the Montego Bay Convention..
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the dissentient states the new rule does not bind. But it seems hardly the case that
as among the states already consenting to the new rule, that old rule has still to be
considered to apply unless those consenting states provide otherwise by treaty. So
to hold would take the lex prior principle, which has a pride of place in this
context which parallels that of the lex posterior principle in relation to conflict of
treaties, to an absurd extreme.

This argument falls short of the heresy that majority opinion among states
suffices to change international law. It is submitted, however, that where such
majority opinion is identifiable, there can be two concurrent régimes in place. It is
not contested, however, that when there is a dispute between a consenting and a
dissenting state, lex prior applies.

Nor is this analysis intended to deny the possible modality that the group
assenting to change can be doing so conditionally on universal acceptance - the
customary international law analogy of the “package deal” principle which played
so significant a role in the negotiation of the Montego Bay Convention.

It might perhaps be objected: is not the discussion here about conflict of
treaties, in the freedom of fishing example, between the Montego Bay Convention,
on the one hand, and the 1958 Geneva Conventions on the law of the sea on the
other? Not so in theory, it is submitted, given the extensive canvassing of the view,
at various times, that both generations of conventions were merely codifying
customary international law. The real issue was, therefore, conflict of customary
international law régimes, not of treaty régimes. Freedom of fishing on the high
seas from the outer boundary of the territorial sea was customary international
law, and the Fisheries Jurisdiction case64 effectively acknowledged the demise
of that rule so stated before the Montego Bay Convention came into force.

Of course, it is possible for the difference of view between consenting and
dissenting states to a developing rule of international law to be concentrated within
a region. Here the Asylum case’s recognition of the possibility of regional
customary international law65 is weighty acknowledgment that where regional
customary international law applies, at any rate, there is a situation of conflict of
régimes of customary international law.

Substantive conflict areas in international law (excluding Security Council
peacekeeping)

With this discussion of the theoretical framework in mind, attention may now
be paid to some of the illustrations which have particularly current interest in the
                                                
64 Supra , n. 60.
65 Supra , n. 31.
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transition period to the millennium. The topical battlegrounds outside of the
peacekeeping context seem overwhelmingly to engage international environmental
law or world trade law in some degree.

Law of the sea and freedom of trade in services

The law of the sea has had remarkable development in the latter half of the
twentieth century, most dramatically in the leaping jurisdiction from the old three-
mile limit to the modern exclusive economic zone and continental shelf. Its
codification and reform in 1982 might accordingly have been expected to give
expression to current international law values. The same might have been said
about the legal success of the laissez-faire principle of free trade in the World
Trade Organization régimes. The irony that these expressions of values seem in
some manner conflicting is part of the confusion which is making conflict of
international law régimes increasingly a topic that merits attention.

Nationality of ships and Factortame

Thus in the Montego Bay Convention, the exclusiveness of national jurisdiction
over the manning requirements of vessels is a pervasive value, so much so that
offshore ship registration jurisdictions are vulnerable to charges of failing to satisfy
the “genuine link” requirement with their registered ships because they do not
restrict the nationality of their ships’ complement to require a preponderance of
the flag states’ nationals66.  Thus liberality in opening the provision of the services
provided by ships’ crews to all comers was treated in some quarters as
international delinquency rather than virtue. And yet in the era of the General
Agreement in Trade in Services, such openness of access must surely be progress
towards its goals.

Even in advance of the conclusion of the GATS, the European Community’s
own internal expression of GATS-type values exposed the conflict. The attempt
by the United Kingdom to pursue traditional policies of restricting the use of the
British flag by fishing vessels to British shipowners was judicially censured in the
Factortame case67 as an infringement of the European Union’s right of
establishment.

This instance of demonstrated conflict between different treaty based values
was, admittedly, in the fashion of many of the illustrative instances herein,
                                                
66 See, e.g., United Nations Convention on Conditions for Registration of Ships, 1987,
art. 9: “...a State of registration, when implementing this Convention, shall observe the
principle that a satisfactory part of the complement consisting of officers and crew of ships
flying its flag be nationals or persons domiciled or lawfully in permanent residence in that
State”.
67 Factortame Ltd. v. Transport Secretary (No. 2) [1991] 1 Lloyd’s Rep. 10.
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accompanied by denial of the existence of conflict, without any attempt to explain
the hidden reconciliation of the surface conflict other than by reliance on the
vagueness of the precise requirements of the “genuine link” test68.

To fit this example into the theoretical framework, it would seem best
considered as an application of the presumption against conflict69.  The true story
is, however, lost in this formal test. Britain’s long diplomatic contest against
offshore ship registration jurisdictions70 was to some extent a battle against
exploiting the vagueness of the “genuine link” test71.  From Britain’s point of view,
at any rate, Factortame really signified that that country’s traditional attitude had
in effect been repealed by the sidewind of the European right of establishment,
and could no longer be fought from the same ground. This result could not,
however, fit the successive treaties scheme under article 30 of the Vienna
Convention on the Law of Treaties, since there was not sufficient identity of
parties between the law of the sea conventions and the European Economic
Community Treaty, and the sub-group amendment solution under article 41 of the
Vienna Convention might have foundered on the object and purpose criterion.

Indigenous peoples’ rights under UNCED and TRIPS

Another area of conflict of substantive current international law régimes lies in
the interrelationship of World Trade Organization intellectual property law and
environmental law, both creatures of the same last decade of the twentieth
century.

Opinions have been expressed denying the existence of conflict between the
provisions of the Convention on Biological Diversity and TRIPS. But with all
deference thereto, it is hardly possible to reconcile the concept of the CBD’s right
of indigenous peoples to benefit from the exploitation of their community
knowledge72, which would require centuries-lasting rights to royalties to have any
meaning, with TRIPS, which is based on traditional principles of patent law which
permit relatively short-term protection, and which, moreover, as Aoki has elegantly
explained, permits patents to be exclusive against those whose community
knowledge provided their substratum73.  This conflict is particularly challenging to

                                                
68 [1991] 1 Lloyd’s Rep. at pp. 29-30.
69 Supra , p. 15.
70 Thus see the IMCO Maritime Safety Committee Advisory Opinion [1960] I.C.J.
Reports 150 at p. 156, citing an extract from the United Kingdom’s contribution to the
debates in the IMCO Assembly in 1959.
71 Cf. the argument of the Netherlands in the pleadings in the same case: IMCO Maritime
Safety Committee Advisory Opinion, Pleadings, pp. 250 ff. (1960).
72 CBD, Article 8(j).
73 Aoki, “Neocolonialism, Anticommons Property, and Biopiracy in the (Not-So-Brave)
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fit into the model of states expressing their sovereign will through treaties. As
early as the first Conference of the Parties of CBD in Nassau in 1994, concern
about the conflict was expressed by the Group of 77 countries and China, urging
that a thorough study be undertaken to ensure that intellectual property rights were
supportive of and did not run counter to the CBD74. The call was still being made
in 1999 for that thorough study75.

There are other areas in which the issue of conflict between CBD and TRIPS
is discussed, but in which the conflicts seem less sharp, and to be conflicts of
interest rather than of legal norms, such as the question whether the exploitation of
the indigenously used flora, obviously encouraged by TRIPS and WTO values, 
has an anti-environmental conservation effect76.

Trade related provisions of multilateral environmental agreements77.

The particularity of the issues in relation to CBD and TRIPS seemingly appear
on a grander scale when the pervasiveness of trade restrictions in multilateral
environmental agreements is considered. CITES, for example, is all about
restrictions on trading in species, the Basel Convention is a convention against
trading in wastes, and the obligations to report or intern foreign ships under article
5 of MARPOL ‘73/78 show obligations being undertaken by states to control
international transportation services in a manner which could incidentally inhibit the
freedom of trade in services. The precautionary principle of environmental law
generally poses, again and by its very nature, a continuous potential to restrict
freedom of trade78.  There does appear, accordingly, to be a conflict of values
with the WTO package of agreements, and there is evidence of dissatisfaction
with the answer that there are provisions in the WTO Agreements safeguarding
environmental concerns, such as the Agreement on Phytosanitary Measures and
the health protection measures exception under article XIV of GATS: thus the
European Commission was just before the Seattle meeting urging progress in the
                                                                                                                         
New World Order of International Intellectual Property Protection” at
http://www.law.indiana.edu/gls/vol6/no1/aoki.html (site updated 16 February 1999).
74 UNEP doc. UNEP/CBD/COP/1/17, 28 February 1995, §98.
75 See WTO Doc. WT/GC/W/394, 29 November 1999 (Communication from the
Permanent Delegation of the European Commission to the Director-General of WTO).
76 See World Trade Organization document WT/CTE/W/50, 20 May 1997, para. 6, citing
UNEP/CBD/COP/3/22.
77 For a recent discussion in depth of this issue, see a recent Ph.D. thesis (August 1999)
by Niu, Huei-Chih, submitted to the University of London (available at the library of the
University’s Institute of Advanced Legal Studies). This thesis considers in particular the
conflict between the 1987 Montreal Protocol and the GATT/WTO system. The writer
particularly examines the significance of the Vienna Convention on the Law of Treaties as
an aid to solving the problem of conflict (pp. 54 ff.) See also, e.g., the references to the
work of Petersmann and of Trebilcock and Howse, loc. cit. supra , n. 2.
78 This point is discussed e.g. by Sand, op. cit. n. 2, at pp. 133-134.
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work of the WTO Committee on Trade and Environment in the task of
“clarifying” the relationship between the multilateral trading system and trade-
related provisions of multilateral environmental agreements, in the interests of
ensuring a “friction free relationship” between international environmental law and
international trade law79.

The application of the theory to this particular problem cannot yet appear
clearly, if only because of the multiplicity of levels on which the issues can arise
and be contested, combined with the relative absence of litigated contests to bring
the issues into the sharpest focus80.

It may well be, however, that the rapid development of jurisprudence in the
WTO system, generated in part by the success of the DSU, will present an
increasing imbalance in favour of the trade interest as against the environmental
interest, with much more soft law baggage and less effective enforcement
machinery. In relation to the problem of CBD, the matter may well turn on the
relatively clearer deference expressed in CBD to intellectual property rights than
applies to any counterbalancing obligation under the WTO system81, which may let
the WTO system prevail by the application, directly or analogously, of the principle
in article 30.2 of the Vienna Convention on the Law of Treaties that the treaty
deferred to prevails. As against this, it may be speculated that the environmental
law obligations may come to bear the character of jus cogens more readily than
those of trade law, so that there is a possibility that the relationship may come to
be reversed.

Environmental law and the law of the sea82.

The issues of the protection of the marine environment demand a hearing
today. In 1982, the environment was a chapter of the law of the sea. In the era of
UNCED, the law of the sea may well be considered to becoming a chapter, albeit
of major importance, of the more compelling preoccupation of the international

                                                
79 Supra , n. 76.
80 Petersmann, notwithstanding his comment in a publication as early as 1997, which
would have even greater point today, that the GATT dispute settlement system has been
the most used international dispute settlement mechanism for the settlement of
environmental disputes (loc. cit. supra , n. 1 at p. 94), concludes his discussion of the
matter by reference to the many questions which still then remained to be clarified (id. at p.
134).
81 Thus art. 16.2 of CBD, dealing with transfer of technology, provides that
“such...transfer shall be provided on terms which recognize and are consistent with the
adequate and effectiv e protection of inteellectuall property rights”.
82 The discussion under this rubric extensively follows Carnegie, "The Challenge of
Environmental Law to the Montego Bay Convention" in (1995) 25 Environmental Policy
and Law 302.
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community, including international lawyers, with the preservation of planet Earth.

The fact that this shift in emphasis has occurred while the international
community waited for the coming into force of the United Nations Convention on
the Law of the Sea has created problems for the leisurely pace of the process of
progressive development of international law under the United Nations Charter83. 
The Montego Bay Convention was itself an open exercise in such progressive 
development, encompassing within its régime of designed universal application 
significant   advances  on   the  state  of   lex  lata  at  the  date  of  its conclusion.
Many of those advances have had dramatic success in achieving universal
acceptance even in advance of the coming into force of the Convention, so that
the Montego Bay Convention may reasonably be conceded to have become, by
any quantitative measure devisable, a successful progressive development
exercise.

Naturally, one would expect to be able to see the coming into force of the
Montego Bay Convention in 1992 as the culmination of this process: the mark of a
new era of settled inter-state relationships in marine space, and an established
reference source for the norms to guide those relationships. And yet it is in some
danger of being overtaken by threatened obsolescence because its vision in
relation to environmental law is appearing, by current standards, increasingly
myopic.

The question needs answering in spite of the Montego Bay Convention's
elaborate provision for further development, in particular, its legislating by
reference to general international standards, with provision for further regulation to
be undertaken in more detail by competent international organisations. With all that
flexibility, assuming that its theoretical difficulties do not pose any obstacle, there
still remain some obstacles in the Convention to accommodating the requirements
and values of environmental law as these rise in the balance.

The proliferation of international quasi-legislative activity in international law of
the sea matters, particularly in treaty-making, since 198284 speaks for itself in
showing that much remained to be done at UNCLOS III: perhaps some of this can

                                                
83 Art. 13.1(a).
84 The commanding heights of this surge of marine specific or relevant treaty-making
activity have included the Cartagena Convention and its Oil Spills and Specially Protected
Areas and Wildlife Protocols, the Basel Convention on Movement of Transboundary
Wastes, the International Convention on Oil Pollution Preparedness, Response and Co-
operation, 1990, and the Agreement for the Implementation of the Provisions of the
[Montego Bay Convention] relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks, 1995. Post-1982 developments arising out
of pre-1982 treaty-making, in relation, for example, to the MARPOL Annexes, have also
been of significance.
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be regarded as the working out of the process of setting general international
standards as envisaged by the Montego Bay Convention. Can all of this activity be
explained in this way, even where lip service is paid in such quasi-legislative
activity to the notion that the Montego Bay Convention is the point of reference
for all the basic jurisdictional issues in the law of the sea?

It is suggested that the problem has shown itself particularly dramatically in
some specific areas.

Innocent passage, freedom of navigation and environmental
regulation

Does international law still conceptualise hazardous cargoes in the way that
the Montego Bay Convention reflects? Such cargoes clearly have innocent
passage rights in  The Montego  Bay  Convention85,  and   it  rather  appears that
some views are that these rights are not subject to effective regulation,
notwithstanding the specific competence, recognised by the Montego Bay
Convention, of the coastal state to legislate environmental standards applicable to
innocent passage.

Can information about hazardous cargoes, for example, be demanded from
ships exercising the right of innocent passage? The issue arose in IMO discussion
of proposals for systems of controlling vessel traffic managed by coastal states
within their territorial seas. This discussion was bedevilled by concerns lest a claim
to be able to require vessels passing through the territorial sea to provide more
information than was inherent in the management of routeing should have turned
out to be an unacceptable restriction on the rights of innocent passage (through the
territorial sea) and transit passage (through straits used for international
navigation).

There seems to have been some consensus at the level of recommendation
that the difficulty did not arise in relation to vessels making for a port in the coastal
state whose territorial waters were being traversed. In this regard, therefore, the
distinction between merely transiting innocent passage and innocent passage en
route to or from a port in the littoral state became important86.  But where the
vessel is merely passing through territorial waters, without making for port, there

                                                
85 The Montego Bay Convention, art. 23. See also the 1989 United States/Union of
Soviet Socialist Republics Uniform Interpretation of the Rules of International Law
Governing Innocent Passage through the Territorial Sea states: "All ships, including
warships, regardless of cargo, armament or means of propulsion, enjoy the right of
innocent passage through the territorial sea in accordance with international law, for which
neither prior notification nor authorization is required" 28 I.L.M. (1989) 1444.
86 See Montego Bay Convention, art. 28.
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appears to be reluctance to agree that such ships can be required by the port state
to give information as to their destinations and cargoes. In the late-1993 session of
the legal committee of IMO, "general agreement that it was not possible to reach
consensus" was actually reported87.

The question might even be asked whether the right of innocent passage for
ships carrying ultrahazardous cargoes was still acceptable in the light of current
international environmental law values. The CARICOM states have for some
years been campaigning to have the freedom to carry very hazardous cargoes
reconsidered, in the matter of the plutonium waste shipments88.  Can this
development be reconciled with the Montego Bay Convention régime?

The Basel Convention has also signified a change in the basic conceptual
structure in the area of this kind of regulatory issue. Under the Montego Bay
Convention, cargoes are surely either hazardous or the issue does not arise89

Under the Basel Convention, the movement of household waste has become a
matter of  international regulation in the interests of environmental law90.  Are the
régimes of the Montego Bay Convention and Basel in this regard compatible?

Fisheries conservation

Under the Montego Bay Convention, conservation is controlled by the coastal
state within the EEZ, subject to agreements and encouragement to cooperate in
relation to straddling stocks and highly migratory species. In the Straddling Stocks
Conference, there was demonstrated the insufficiency of this regime, as witness
the clear attempt to reverse the consistent doctrine since the Behring Sea
arbitration91, and to give coastal states rights of controlling conservation beyond
the boundaries of the EEZ92.

In all these areas under the Law of the Sea Convention, the theory of

                                                
87 IMO Doc. 68/11, 1993, p.15.
88 For a reference to the CARICOM policy against plutonium shipping to the Caribbean,
see news item "Waste Coming: CARICOM Must Stop Shipment", Sunday Advocate,
Barbados, December 25 1994, p. 6, col. 5, citing the 1992 Declaration of the CARICOM
Conference of Heads of Government on Shipments of Plutonium.
89 See the provision relating to “nuclear or other inherently dangerous or noxious
substances” in art. 23 of the Montego Bay Convention. 
90 See Annex II to the Convention.
91 Fur Seal Arbitration, Moore, International Arbitrations, I, 755.
92 Thus art. 7 of the Agreement requires states fishing on the high seas for straddling
stocks in areas adjacent to a coastal state’s area of national jurisdiction to agree on
conservation measures (art. 7.1(a)) which should be compatible, and the test of
compatibility includes ensuring that the high seas fishing does not undermine the
effectiveness of the coastal state’s conservation measures (art. 7.2(a)).
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reconciliation of conflict of treaty régimes is likely to fail. The Montego Bay
Convention has been acknowledged with deference, so as to suggest that the 1982
Convention will under the principle of article 30.2 of the Vienna Convention on the
Law of Treaties constrain the effects of, for example, Basel93 and Straddling
Stocks94, even as developments which cannot sensibly be considered as less than
amendments have taken place. This can hardly, however, satisfy the legislative
impetus which has prompted the subsequent developments. Recourse will have to
be made, perhaps, to a combination of the theoretical analyses: to generous use of
the presumption against conflict, so as to read down the Montego Bay
Convention’s provisions to accommodate the later developments, and to the
process of amendment of treaties and of customary international law by
customary international law, and perhaps even by attributing jus cogens character
to the precautionary principle.

Regional supranationality and the EU

The conflict between universalism and regionalism has already been
mentioned. In terms of history, the European Union now has a history
unparalleled. Given the level of juridical unity arising from the work of the
European Court of Justice, there is now a well-developed régime of law of
perhaps greater sophistication than international law itself.

Regional law: analogous to municipal law or international law?

Given that part of the problem of the conflict between international law and
municipal law may lie in the fact that the superior is far less developed, the law of
the European Union presents this problem too.

The theoretical issue, whether European law is international law or a system
of law sui generis95, has an incidental relevance here. Conflicts with general
international law clearly are possible. Is the monist debate relevant, treating

                                                
93 The Basel Convention by article 12 expressly saves "the sovereignty of States over
their territorial sea established in accordance with international law, and the exercise by
ships and aircraft of all States of navigational rights and freedoms as provided for in
international law and as reflected in relevant international instruments", and this language
could reasonably be construed as referring to the Montego Bay Convention.
94 The Agreement by its very title proclaims itself as “for the Implementation of the
Provisions of the [Montego Bay Convention]...” (italics supplied), and art. 4 states that
nothing in the Agreement “shall prejudice the rights, jurisdiction and duties of States
under the [Montego Bay] Convention”.
95 See Lasok, Law and Institutions of the European Union, 6th ed., London:
Butterworths, 1994, at p. 81: “[c]ommunity law defies the accepted classifications of law; it
is both international and municipal...”
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European Union law by analogy as an aspect of municipal law?96.

Here the paucity of international law’s framework for dealing with regional
organizations has its effect. The European Union’s enthusiasm is convincing to its
member states, but the International Organizations Annex to the Law of the Sea
Convention shows the discomfort of international law in attributing to the European
Union the characteristics of a state97.

And yet functionally that is the analogy that suggests itself. Perhaps it could
theoretically be justified by treating the European Union’s law as indirect municipal
law, the creation of the national law of its member states98.  But would violence to
history not thus be done, let alone to progressively developed law of international
organizations, and not only to the law of the European Union?

The inter se doctrine as a precedent?

The question of regional hegemony not governed by international law is not
entirely an innovation based on the European Union’s history. The British
Commonwealth after the Second World War operated, on the view of some
scholars, on the basis of the inter se doctrine, which stipulated that the relationship
of the Dominions and the United Kingdom among themselves was not governed
by international law, but by a relationship which was not based on a commonly
applicable municipal law99 Although the doctrine might be obsolete, it seems to
have some effect still from its grave: in Aerial Incident of 10 August 1999
(Pakistan v. India)100,  the International Court of Justice has in 2000 upheld an
Indian qualification to its submission to the jurisdiction of the Court which was
historically based on the inter se doctrine.

Like the European Union, the Commonwealth did have a court of universally
applicable jurisdiction among the countries of the Commonwealth except the
                                                
96 The special issue of the direct effect in European law of treaties to which the Union is
a party (see Neuwahl, “Individuals and the GATT: direct effect and indirect effects of the
General Agreement on Tariffs and Trade in Community Law” in Emiliou and O’Keeffe eds.,
The European Union and World Trade Law, Chichester, U.K.: John Wiley and Sons, 1996,
p. 313 at pp. 317 ff.) is only part of the issue, as is the deference of art. 234 of the Treaty of
Rome to preexisting treaty obligations (see A.-G. v. Burgoa [1980] E.C.R. 2787), since the
applicability of customary international law is not determined by those issues. The logic of
Neuwahl’s argument would seem to be that general international law does not otherwise
prevail in the European Court in the case of a conflict with Community law (loc. cit. pp. 323-
4).
97 Montego Bay Convention, Annex IX.
98 Cf. Lasok, loc. cit. supra , n. 28.
99 See Fawcett, The British Commonwealth in International Law, London: Stevens &
Sons, 1963, pp. 144 ff.
100 21 June 2000 (accessed at http://www.icj-cij.org November 13 2000).
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United Kingdom itself, the Judicial Committee of the Privy Council. The
jurisdiction would, however, in terms of the monism/dualism debate have been
treated as based on United Kingdom or other Commonwealth state’s municipal
law, and would not have engaged the problem posed by the European Union setup.
Although there is considerable authority for saying that the Judicial Committee of
the Privy Council sits, in its appellate jurisdiction, as a court in the system of law
from which the appeal arises, and not in the United Kingdom system101, its
authority in the system of the appeal would have been based on inheritance by that
system of the United Kingdom legislation on which the jurisdiction rests102.

The relevance of the direct application of European Court judgments

The history of the Privy Council jurisdiction, an evolution of a common law
institution given statutory basis by United Kingdom legislation in the early
nineteenth century103, is hardly, however, analogous to the history of the European
Court, with its clearly treaty based origin. The European Court’s writ runs,
however, to control issues of municipal law in its member states, hence the
possible ground for arguing that it falls on the municipal law side of the boundary
between municipal law and international law.

The Factortame  example

The question of the reality of the issue of conflict between European law and
international law may be disputed. The Factortame case104, however, shows the
possibilities of conflict. In that case, British laws designed to require British control
of fishing vessels were challenged successfully under European law as in violation
of the right of establishment of businesses of all European Union countries in the
countries of the Union105, although it was arguable that the British laws in question
were required for compliance with international law as set out in the Law of the
Sea Convention. The court denied the existence of a conflict with international law
in that case106, but the decision seems to take for granted that the law of the
European Economic Community Treaty was binding on the court over any other
source of law107.

                                                
101 Cf. Halsbury’s Laws of England 4th ed. (Hailsham), Vol. 10 (1975), §771. For judicial
discussions of this point not without some differences of emphasis, at least, see British
Coal Corpn. v. R. [1935] A.C. 500 at 521-522, Ibralebbe v. R. [1964] A.C. 900 at 921-922 and
Hull v. McKenna [1926] I.R. 402.
102 Judicial Committee Acts 1833 and 1844 (U.K.).
103 Id.
104 Supra , n. 67.
105 EEC Treaty, art. 52.
106 [1991] 1 Lloyd’s Rep. at pp. 29-30.
107 Cf. supra , n. 96.
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For the court’s attitude in Factortame to be justified under international law,
reference would need to be made to some analogy of l’operation autonome, but
that theory hardly commands the necessary level of assent. The alternative may
have to lie, after all, in the redefinition of municipal law for the purposes of the
European Union.

Procedural conflict areas (excluding peacekeeping)

The theoretical framework for procedural conflict of international law régimes
can only be dignified with this name by reference to the relative jurisdiction
concept. Judicial settlement is inter partes only, and never erga omnes in its
effect. There is no universal appellate jurisdiction to provide a means of bringing
order to the system. There is no doctrine such as the common law doctrine of
binding precedent. The theoretical framework remains anarchy.

Appellate jurisdiction and the ICJ?

There cannot but be some appeal in seeking to escape this conclusion by
looking to the preeminence of the World Court in prestige, and its privileged
situation within the United Nations structure108, as a possible solution. The World
Court is unique, after all, in having some reference to the enforceability of its
judgments in the Charter, the rarity of application of that facility (to say the least)
notwithstanding109.  Why, then, should this preeminence not include a universal
appellate jurisdiction? The attraction of this reasoning has not been given effect in
practice. Although some treaties confer such a jurisdiction110, even general
international agreements end up with independent jurisdictions without any such
overriding judicial authority of the World Court: in the Law of the Sea Convention,
for example, the apex of the system is arguably arbitration rather than the
International Court of Justice, since the default system is arbitration111.

                                                
108 U.N. Charter, arts. 7.1, 36.3 and Chapter XIV.
109 U.N. Charter, art. 94.2. See Simma et al eds., The Charter of the United Nations: A
Commentary, Munich: C.H. Beck, 1994, pp. 1005 ff.; statement by President of the ICJ
Guillaume to the U.N. Sixth Committee and discussion, U.N. Press Release GA/L/3157 17th

Meeting (AM) 27 October 2000.
110 Thus see Appeal relating to the Jurisdiction of the ICAO Council, I.C.J. Reports
1972, p. 16, dealing with art. 84 of the ICAO Convention 1944 and the art. 2.2 of the
International Air Services Transit Agreement 1944;  Shubber, “The contribution of the
International Court of Justice to air law” in Lowe and Fitzmaurice eds., Fifty Years of the
International Court of Justice: Essays in Honour of Sir Robert Jennings, Cambridge:
Cambridge U.P., 1996, p. 316 at p. 319. This instance may be less directly in point than the
Ambatielos case, infra, given the unjudicial composition of the body appealed from under
the air law treaties.
111 Montego Bay Convention, art. 287, paragraphs 3 and 5.
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Ambatielos

An interesting instance of such an appellate result for the International Court
of Justice is the Ambatielos case112, where the International Court of Justice
seemed to act very much like a court with appellate jurisdiction. The International
Court of Justice accepted its competence to decide whether or not Britain was
required to accept arbitration on a claim by Greece, although it did not claim the
competence actually to determine the merits, but referred them in effect to the
arbitral tribunal for decision. The competence claimed by the Court was, however,
not based on any general principles of law or on customary international law, but
on jurisdiction based on particular treaty provisions between Britain and Greece113.

Jus cogens

Another tangential instance of this appellate competence for the International
Court of Justice could be considered to be the Court’s jurisdiction, under the
Vienna Convention on the Law of Treaties, in relation to jus cogens claims to be
released from treaty obligation. Just as such a claim logically overrides consent,
the jurisdiction conceded to the World Court could be seen as a last resort
jurisdiction, albeit tied to this particular issue114.

Appellate jurisdiction of other courts

The limited comfort that these examples of appellate jurisdiction of the World
Court offer appears from the fact that there are consensual examples of such
jurisdiction in other courts. In the Law of the Sea Convention, after all, the interim
measures of protection jurisdiction rests with the International Tribunal on the Law
of the Sea, not the International Court of Justice, even in instances where the
International Court of Justice might have jurisdiction based on the compromissory
option under the Convention.115 And, of course, the Dispute Settlement
Understanding in the WTO system contains its own internal hierarchical three-
level structure, panel decisions, the possibility of non-adoption, and the points of
law review authority of the Appellate Body, without any contemplation whatever
of the relevance of the World Court.

The limited jurisdiction ratione materiae of all these appellate systems,

                                                
112 I.C.J. Reports 1953, p. 10.
113 See the Ambatielos Claim 12 R.I.A.A. (1963) 83; “Ambatielos Case” in the Max Planck
Institute Encyclopaedia of International Law (pub. directed by Bernhardt), Vol I, p. 123
(Wühler).
114 Supra, n. 58.
115 Supra , n. 111.
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however, means that their contribution to the amelioration of the anarchy may turn
out to be modest.

The ICJ Statute and the rule against precedent

One aspect of the matter appears from the common law perspective, as a
substantive effect of the rule which prevents judicial precedents from being
binding116.  This obviously opens up the possibility of conflicting régimes deriving
from different judicial decisions.  The substantive answer in such a case is that
each rule is binding as between the parties to the cases. Unsatisfactory though
such an answer may be to the common lawyer, the civil law tradition lives with
this problem, and many think that the common law ought to do so also. In practice,
there is no shortage of extensive citation by international courts of the decisions of
other courts as persuasive authority, and this practice may be considered to
mitigate the effects of the theoretical anarchy.

Party autonomy in choice of law in international law dispute settlement

Another characteristic of conflict of régimes commonplace in international law
arises from the operation of party autonomy in respect of the choice of law for the
settlement of disputes. International judicial jurisdiction is often subject to an ad
hoc compromis or a treaty submission clause, which frequently requires
application of a system of law distinguishable from international law.

The exercise of such a choice by the parties to a dispute has its theoretical
justification in the treaty-making power enjoyed by the parties.  The resolution of
the conflict of international law régimes ought therefore simply to be that the
choice of law prevails over customary international law by the application of pacta
sunt servanda. Should the choice of law provision be part of the constitution of an
international organisation, this could be a theoretically defensible application of
l’opération autonome117.  In practice, there is some indication of a judicial
predisposition to resist the anarchical tendencies of this practice, and to strain
reasoning, if need be, to seek for a resolution consistent with customary
international law.

The compromis: Trail Smelter

One example of such an instance was the Trail Smelter arbitration.118 In that
case, the compromis stated that “the Tribunal shall apply the law and practice
followed in dealing with cognate questions in the United States of America as well

                                                
116 Statute of the I.C.J., art. 59.
117 Supra , n. 51 and accompanying text.
118 (1941) 3 R.I.A.A. 1905.
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as international law and practice, and shall give consideration to the desire of the
high contracting parties to reach a solution just to all concerned”119, thus lumping
international law, without pre-eminence, with United States law, international
practice, and the concept of a “just solution”. The tribunal nevertheless showed
some inclination, in more than one aspect of the final award, to treat the matter as
being nevertheless governed by international law. The question of the permissibility
of the revision of an earlier award was considered to be required to be governed
by international law by virtue of the international character of the tribunal, and in
any event not to be a “cognate question”, while a point at issue which might
roughly be described as the injunction point was treated as one where United
States law was in conformity with international law in any event120.

Treaty choice of law provisions: the Montego Bay Convention

Even in the case of major multinational treaties, the same duality of régime
language is by no means inapplicable. Literal reading of the Statute of the
International Court of Justice itself suggests that the Court is to apply something
distinguishable from international law.121 The language of the Montego Bay
Convention also in more than one instance seems to require application of a
private régime122.

In the Continental Shelf (Tunisia-Libya) case before the International Court
of Justice, the compromis and compromissory clause example were combined in a
single case, as the compromis requested the Court to apply the principles being
developed in the Convention123. The reaction of the Court resembled that in Trail
Smelter, in that the Court seemed all too anxious to indicate that it was
nevertheless applying international law124.

                                                
119 Convention for Settlement of Difficulties Arising from Operation of Smelter at Trail,
B.C., 1935, art. IV ((1941) 3 R.I.A.A. 1905 at 1908).
120 Loc. cit. n. 118 supra , 1949-1950, 1963.
121 The itemised list of sources of law in a.-d. of Statute 38.1 seems apt paragraph
construction to limit the generality of the function, stated in the chapeau, of deciding in
accordance with international law, especially in the context of the English common law
statutory interpretation principle of eiusdem generis construction.  This point is quite
separate from the issue of the ex aequo et bono option in Statute 38.2.
122 See art. 293 (“A court or tribunal having jurisdiction under this section shall apply this
Convention and other rules of international law not incompatible with this Convention”),
applied also by Annex VI art. 23, and Annex III art. 21 (“A court or tribunal having
jurisdiction under this section shall apply this Convention and other rules of international
law not incompatible with this Convention”) (italics supplied).
123 Case concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya), I.C.J.
Reports 1982, p. 18 at p. 23 (quotation by the Court of art. 1 of the Tunisia/Libya Special
Agreement of 10 June 1977).
124 Id. at p. 38: “...the Court would have had proprio motu to take account of the progress
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 The WTO controversy and the operation of the DSU

This means that the current dilemma, discussed even on the UNEP and WTO
web sites, about the possible difficulties where a problem is justiciable under both
the DSU and a multilateral environmental agreement in different fora, is hardly
new. Difficulties in theory hardly less intractable have long existed from the
absence of any universally binding régime of judicial dispute settlement in
international law, with the consequence that the only basis of such dispute
settlement jurisdiction is consent, from the absence of a general appellate system,
and as a consequence of the choice of law option in international law dispute
settlement.

Given that judicial behaviour has tended to bring some order into the
theoretical void, it is of interest to consider the manner in which the WTO DSU
process been dealing with conflict of international law régimes

Bananas and the Lomé Convention waiver

The optimism of the easy answer given by UNEP and WTO, that states
should refer first, in the case of overlap, to the MEA dispute settlement procedure
before applying the DSU, is hardly borne out by the jurisprudence of the Dispute
Settlement Understanding, now producing case law on a scale which is hardly
typical of the history of international courts. In case after case, one sees the
system assuming that the WTO system prevails in conflict of treaty situations.

In Bananas, the question of the conflict between the GATT and the Lomé
Convention was in issue. This was an instance where the GATT expressly
contained a waiver in favour of the Lomé Convention, and therefore one in which,
under article 30.2 of the Vienna Convention on the Law of Treaties, the Lomé
Convention should prevail. Yet in a single paragraph, the Appellate Body ruled that
since the Lomé waiver was referred to in the GATT, the interpretation of the
Lomé convention was a GATT/WTO issue125.

                                                                                                                         
made by the [3rd U.N. Conference on the Law of the Sea] even if the Parties had not alluded
to it...for it could not ignore any provision of the draft convention if it came to the
conclusion that the content of such provision is binding upon all members of the
international community because it embodies or crystallizes a pre-existing or emergent rule
of customary law”.
125 WT/DS27/AB/R, 9 Sep. 1997, §167. This writer has benefited, in relation to this point,
from seeing a forthcoming article by his colleague in the Faculty of Law at the University
of the West Indies, Ms. Francoise Hendy, in the Journal of Eastern Caribbean Studies
(Cave Hill, Barbados).
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U.S. Copyright, TRIPS and the Lomé Convention waiver

In the U.S. Copyright Act case126, the panel was again addressing the
relationship between the WTO system treaty, TRIPS, and the Berne Convention,
to which TRIPS expressly defers in its article 9. In this instance, the panel
specifically held that this was not a case of successive treaties under article 30 of
the Vienna Convention on the Law of Treaties, “because all provisions of the
TRIPS Agreement – including the incorporated Articles 1–21 of the Berne
Convention (1971) – entered into force at the same point in time”127.

When the precise language of TRIPS is compared with the case set out in
Article 30.2 of the Vienna Convention on the Law of Treaties, there is admittedly
a case for arguing that the fit is less than perfect. Under Article 30.2, the case
dealt with is that where “a treaty specifies that it is subject to, or that it is not to be
considered as incompatible with, an earlier...treaty”, whereas the language of
TRIPS is that “[m]embers shall comply with Articles 1-21 and the Appendix of”
the earlier treaty. But is there really a relevant difference between requiring
compliance with the earlier treaty and being subject to the earlier treaty? And if
there is a difference, is not the spelt out obligation to comply a case which is a
fortiori by comparison, so that if the earlier treaty prevails with the use of no-
incompatibility language it should the more prevail with the use of compliance-
required-with-the-earlier treaty language?

And as for the argument that there is no successive agreement issue because
the entire TRIPS Convention took effect at the same time, what can this point
mean? Even if the two treaties had been simultaneous, article 30.2 of the Vienna
Convention on the Law of Treaties applies to the case where the treaty deferred
to is earlier or later, and it would surely be trifling with good sense to say that it did
not apply where the two treaties were simultaneous.

If the point were that the obligation ex hypothesi takes effect at the time of
the later treaty, so that the two treaties were relevantly simultaneous, and
therefore not successive, would not the same hold in every instance of the
application of article 30.2 of the Vienna Convention on the Law of Treaties? It is
submitted that this interpretation thus deprives article 30.2 of all effect128.

                                                
126 United States – Section 110(5) of the US Copyright Act, WT/DS160/R 15 June 2000.
127 Id. p. 16.
128 This writer should perhaps be grateful for the implied support for the argument above
(p. 13) that the article 30.2 situation is never really a case of lex prior prevailing. That
argument above acknowledged, however, that the rule did apply to successive treaties,
thus leaving art. 30.2 with a meaning, unlike the argument of the DSU body as
hypothesised, which would imply that there are no instances of successive treaties.
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Poultry Products and the Oilseed Agreement

In the Brazil Poultry Products case129, the conflict was again with an earlier
treaty, the Oilseed Agreement, but one without mention in the GATT. On this
occasion, the Appellate Body’s reliance on the later treaty did follow the lex
posterior solution which, under the Vienna Convention on the Law of Treaties,
was applicable in this case: the absence of a saving for the Oilseed Agreement in
the WTO era GATT was fatal to Brazil’s attempt to find an exception under the
GATT which permitted it to enjoy its privileges under the Oilseed Agreement.

Brazil Aircraft (Recourse)

Nor does the system under the WTO seem that astute to search out areas of
potential conflict with other régimes, which might cause it to rethink the simple
application of the literal text of the WTO Agreements. In the Brazil - Aircraft
(Recourse) case, the Appellate Body rejected Brazil’s defence that it was
contractually obliged to honour its obligations already incurred in respect of
measures found to be a subsidy contravening the SCM Agreement130. The
Appellate Body held that private commitments under Brazil’s domestic law could
not excuse Brazil from fulfilling its international obligations. The question whether
sanctity of contract is not an international law matter under, for example, the
American Convention on Human Rights and the general law of state responsibility
in respect of the prompt and adequate compensation standard for expropriation,
was not discussed.

Again, in Bananas, the competence of the United States, a state with no
bananas export trade, was accepted as having locus standi, without reference to
the South West Africa Case’s famous holding that participation in a treaty without
a legal interest was not sufficient locus standi to bring a case against a party in
default of the treaty131.

So although Jackson, one of the leading authorities on the international trade
law system, has found himself able to compliment the Appellate Body on its
recognition that the WTO system has to be grounded in the context of general
international law, rather than a system “in some way insulated from the general
body of international law”132,  it is not entirely clear that the compliment is fully
merited. In some respects, the jurisprudence appears rather to confirm

                                                
129 European Communities – Measures Affecting the Importation of Certain Poultry
Products, WT/DS69/AB/R, 13 July 1998.
130 Brazil-Export Financing Programme for Aircraft, Recourse by Canada to
Article.21.5 of the DSU, WT/ES46/AB/RW, 21 July 2000, at §46 (p. 15).
131 South West Africa, Second Phase, I.C.J. Reports 1966, p. 6.
132 The Jurisprudence of GATT and the WTO: Insights on Treaty Law and Economic
Relations, Cambridge, U.K.: Cambridge U.P., 2000, p. 181.
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Pauwelyn’s observation that “the DSU has to be considered as lex specialis and
that it can - and in certain areas, does - deviate from general international law”,
although the author of these words does not go into the justification by which, on
conflict of international law régimes principles, the DSU is entitled to do so133.

The international law theoretical framework for the resolution of conflict
of régimes in peacekeeping

The position in relation to peacekeeping calls, it is suggested, for different
treatment. The position of the Security Council is in United Nations Charter
Chapter VII situations one of overriding authority, so as to be very distinguishable
from the infinitely decentralised nature of the situation which otherwise prevails.
Conflict of international law régimes issues which engage the authority of the
Security Council can therefore fall to be resolved by reference to the hierarchical
principle.

It is with reluctance that the theory of international law could accept that this
peacekeeping jurisdiction, even of the Security Council, provides a supranational
solution to the problem of conflicts of régimes on the analogy to the power of
sovereignty as it operates within a nation state. The structure of Chapters VI and
VII of the Charter, after all, sufficiently demonstrates care to avoid taking matters
to that extent.

Substantial and procedural conflict in peacekeeping

The bad old days of de maximis non curat lex

It does seem arguable, however, that state practice has expanded that
jurisdiction to the point where it may now be said that the problem of conflict of
international law régimes is no longer an intractable theoretical problem in the area
of peacekeeping. The Security Council’s jurisdiction to keep the peace seems to
have developed to the point that it extends to requiring compliance with decisions
which override substantive rights recognised by international law.

International law’s intellectual heritage in this area is, of course, of the relative
recency of twentieth century origin. In classical international law, the equivalent of
the overriding appellate jurisdiction could be said to be the right to resort to war,
even up to the League of Nations Charter, with its limitation of control of this right
to a cooling-off period134. And the right to resort to war was obviously procedure
overriding substance in the most extreme manner, so as to justify the parodying the

                                                
133 94 American J. of Int’l L. (2000) 335 at 341.
134  League of Nations Covenant, art. 12.
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of the de minimis principle in summarising the situation as one in which the law
cared not for the greatest, rather than the least, matters.

The Charter’s Chapter VI and Chapter VII dichotomy

The limitation of the Security Council jurisdiction is, however, that its coercive
authority, on the literal reading of the United Nations Charter, is confined to the
breach of the peace situation under Chapter VII of the Charter, as distinct from
the dispute settlement situation considered by itself, under Chapter VI of the
Charter135. In the procedural peacekeeping context, the Security Council holds
sway: the Security Council’s authority to require the parties to keep the peace, and
to confine their dispute settlement actions to peaceful measures, is untrammelled
by consideration of the substantive merits of the dispute. In the dispute settlement
context not engaging the issue of a breach of the peace, the only Security Council
coercive jurisdiction would be that derived by cross-reference to the authority,
under Chapter XIV of the Charter, to enforce judgments of the International Court
of Justice - again, an authority defined in procedural terms136.

The hierarchical relationship of the Security Council to regional
peacekeeping mechanisms

The jurisdiction of the Security Council’s general overriding competence under
Chapter VII has a particularised aspect, spelt out in Chapter VIII, in relation to
regional peacekeeping mechanisms: there consent can create a similar procedural
jurisdiction to that of the Security Council within the regional geographical
confines, but subject to Security Council supervision under article 52 of the
Charter. These provisions therefore expressly provide a norm for the resolution of
a conflict of peacekeeping régimes, the regional and the universal, applying the
hierarchical principle in favour of the universal régime.

The procedural jurisdiction and its substantive effects: Lockerbie

There has, of course, been more than a half century of controversy over the
extent to which the practice of the United Nations has in one way or another
respected the limits of its organs’ peacekeeping authority, as those limits could
have appeared from a literal reading of the Charter. Among the instances which
have been controversial are some where the line between peacekeeping and
dispute settlement by the Security Council has arguably been blurred, and

                                                
135 Chapter VI does use the language of compulsion in the authority of the Security
Council in art. 33.2, but only in respect of requiring the parties to settle disputes by
peaceful means. Where the substantive issues are concerned, the Security Council’s role is
stated in arts. 36-38 in terms of jurisdiction to “recommend”.
136 Supra , n. 31.
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instances where the Security Council’s threshold determination of the existence of
a threat to the peace has been subject to criticism as being used to undermine the
distinction137.

The Lockerbie incident and its consequences provide a useful illustration of
the position as it has developed in the last decade of the second millennium, and
one in which the application of the hierarchical principle to resolve conflict of
international law régimes is salient.

ICAO

Under the ICAO agreement, there was no lacuna in jurisdiction for dealing
with matters arising from such an aircraft incident as occurred over Lockerbie.
The

 Security Council, however, preempted the procedure by the use of its
peacekeeping jurisdiction, and its right to do so was acknowledged by the
International Court of Justice138. To that extent, there was an application of the
hierarchical principle to resolve conflicting procedural régimes.

Extradition of nationals

The effect of the jurisdictional hierarchy also had its effect in substantive law
terms.

The solution adopted by the Security Council required Libya to surrender its
nationals for extradition to the jurisdiction of another State. This requirement was
hardly reconcilable with traditional international law, where such jurisdiction
required at its lowest the consent of the state of nationality, which was not
available on the Lockerbie  facts139.

This traditional law has developed, moreover, into more than a privilege of the
state of nationality, to an aspect of human rights under the American Convention

                                                
137 Cf., e.g., the discussion of the peacekeeping record of the United Nations by a
President of the General Assembly in Insanally, "Nationalism: No Longer a Domestic
Dispute" in 26 New York U. J. of Int’l Law and Politics (1994) 439.
138 I.C.J. Reports 1992 at 126-127.
139  For denial that the correlative obligation to put the national on trial is a rule of
international law, see the joint declaration of Judges Evensen, Tarassov, Guillaume and
Aguilar Mawdsley in Case Concerning Questions of Interpretation and Application of
the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan
Arab Jamahiriya v. United States of America), Order of 14 April 1992, I.C.J. Reports 1992,
p. 114 at 136 (reprinted in 13 I.L.M. (1992) 662)
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of Human Rights140.

The conclusion, nevertheless, demonstrates that the authority of the Security
Council has come to include the competence to derogate from norms of
international law even of the status of human rights norms. At this point, it is
submitted, it is difficult to regard the application of the hierarchical procedural
authority as confined in its effects to matters of procedure to the exclusion of
substance.

The problem of international legislation

In cases where the problem is a conflict between régimes of different
temporal generations, there could hardly a surprise that the rules governing conflict
of international law régimes fail to apply. International law’s lack of a legislature,
as Jenks recognised, makes the problem unavoidable 141.

The only unchallengeable theoretical means of legislation is the universal
consent of States. Until the end of the cold war, there was an elementary political
arithmetic that made such universal consent difficult, to say the least. Realpolitik
suggested at the time that commonalty of interest of the superpowers was
required for such universal consent. But that commonalty, when achieved, was
sufficiently fragile, depending on isolating particular issues, that other countries
could even in those situations gain some independence of action by playing off the
powers one against another.

In the present era of the single super-power, this calculation has changed, but
the difference between military and economic influence is growing more
significant. In the economic field, the United States faces a level of competition
which hardly exists in the military sphere. Whether for that reason or for general
reasons of historical inertia and gradualness of change, unanimity is still a broken
reed as the vehicle of change in international law.

And yet international law has surely succeeded in changing, and by making
heavy use of the treaty process and of the United Nations as a deliberative forum.
Treaties and General Assembly resolutions with obvious legislative intent have
succeeded in their aim, despite the difficulties of conceding the legislative authority
in theory. And there is a particular irony in the process. The Vienna Convention on
the Law of Treaties is surely one of the most successful instances of treaty
legislation, and yet its text is a source of the problem, because its quasi-codification
process defeated the theory of lawmaking treaties which used to be advanced as

                                                
140  ACHR, art. 22.5; ECHR, Protocol 4, art. 3.
141 Op. cit. supra , n. 26, pp. 450-453.
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filling the lacuna of the absence of a legislature142.

Even that explanation of the problem, however, is defeated by the current
situation. Even if the legislative effect of treaties were to be conceded, reversing
the negotiations which led to the text of the Vienna Convention on the Law of
Treaties, we would now be faced with the problem of the international legislature
contradicting itself within the same legislative generation. The same international
community legislates to impose restrictions on trade because of the overriding
importance of safeguarding the future of the planet, and legislates to hamper
environmental regulation because of its subversive potential for undermining the
economic imperative of the values of free trade.

Conclusion

It is submitted that, for the reasons above, the topical difficulties in
international law in dealing with the possibility of conflicting régimes are by no
means a matter of novelty. The problem is structural, and by no means lacking in
analytical attention from generations of scholarship. The absence of a chapter on
conflict of international law régimes in international law treatises can hardly be
explained by the low profile of the subject, when it has been shown to be of all
pervasive importance, so that it appears in discussion of many substantive areas of
the law.

Given, however, that there is a perception that the progressive development of
international law is currently being bedevilled by conflicting régimes,
contemporaneously designed by the same groups of states, the time may now be
ripe for giving the subject of conflict of international law régimes separate
consideration, and to treat it with the same special attention as is given, for
example, to the law of treaties and to the relationship between international law
and municipal law. Another chapter is needed in the textbooks on international
law.

                                                
142 Cf. Jenks, op. cit. supra , n. 26, pp. 450-451; Carnegie, op. cit. supra , n. 52.


