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I. Overview - The WTO Agreement 

 

 On April 15, 1994 in Marrakesh, Morocco, trade ministers from more 

than 117 countries signed the Final Act embodying the results of the Uruguay 

Round of Multilateral Trade Negotiations that had been agreed to in Geneva in 

December of 1993.  The Final Act, comprising twenty-eight legal texts, is 

commonly referred to as the WTO Agreement.  The WTO Agreement entered 

into force in accordance with its terms on January 1, 1995. 

 The twenty-eight legal texts set out the results of the negotiations, which 

in the majority of cases reflect consensus among negotiators.  In a very small 

number of cases, the chairpersons of the negotiating groups had to provide 

what they judged to be the most balanced solutions based on intensive 

negotiations and consultations held until the last day of the negotiations on 

December 14th, 1993. 

 These texts constitute a single package that can only be accepted or 

rejected in its entirety.  This concept is called a "single undertaking" and was 

developed as a mechanism to maintain the overall balance of rights and 

obligations for all signatories of the Final Act. 

 The major elements of the WTO Agreement may be summarized as 

follows. 

 

Market Access (non-agricultural products) 
 

 The results of the market access, or tariff, negotiations in which 

participants made commitments to eliminate or reduce tariff rates and 

non-tariff measures applicable to trade in goods are recorded in national 

schedules of concessions annexed to the Uruguay Round Protocol that forms 

an integral part of the Final Act. 

 The tariff reductions agreed by each participant are being implemented in 

five equal annual rate reductions beginning on the date of entry into force of 

the Agreement (January 1, 1995) with the total reduction becoming effective 

no later than January 1, 1999.  However, Members may implement reductions 

in  fewer stages or at an earlier date than those indicated in the Protocol, if they 

so wish. 

 

Rules of Origin 
 

 The Agreement aims at long-term harmonization of rules of origin, other 

than rules of origin relating to the granting of tariff preferences, and is intended 

to ensure that such rules do not themselves create unnecessary obstacles to 

trade. 



 The Agreement sets up a harmonization program, to be initiated as soon 

as possible after the entry into force of the Agreement, and to be completed 

within three years of initiation.  The program is based on a set of principles, 

including making rules of origin objective, understandable and predictable.  

The work is being carried out by a Committee on Rules of Origin in the WTO 

and a technical committee under the auspices of the World Customs 

Organization, formerly known as the Customs Cooperation Council, in 

Brussels. 

 Until the completion of the harmonization program, Members of the 

WTO are expected to ensure that their rules of origin are transparent, that they 

do not have restricting, distorting or disruptive effects on international trade, 

and that they are administered in a consistent, uniform, impartial and 

reasonable manner. 

 

Preshipment Inspection 
 

 Preshipment inspection (PSI) is the practice of employing specialized 

private companies to check shipment details —essentially the price, quantity, 

and quality— of goods ordered overseas.  Used by governments of 

developing countries, the purpose is to safeguard national financial interests 

(prevention of capital flight and commercial fraud as well as customs duty 

evasion, for instance) and to compensate for inadequacies in administrative 

infrastructures. 

 The Agreement recognizes that GATT principles and obligations apply to 

the activities of preshipment inspection agencies mandated by governments.  

The obligations placed on PSI-user governments include non-discrimination, 

transparency, protection of confidential business information, avoidance of 

unreasonable delay, the use of specific guidelines for conducting price 

verification and the avoidance of conflicts of interest by the PSI agencies. 

 The obligations of the exporting Member countries to PSI user countries 

include non-discrimination in the application of domestic laws and regulations, 

prompt publication of such laws and regulations and the provision of technical 

assistance where requested. 

 

Anti-dumping 
 

 The WTO Anti-dumping Agreement seeks to rectify many difficulties of 

interpretation and operation experienced by governments in the application of 

the 1979 Anti-Dumping Code. 

 Under Article VI of the GATT, Members recognize that dumping is to be 

condemned if it causes or threatens material injury to an established industry in 

the territory of a contracting party or materially retards the establishment of a 

domestic industry.  The Agreement further develops this basic principle and 

considers a product as being "dumped", that is, introduced into the commerce 



of another country at less than its normal value, if the export price of the 

product is less than the comparable price, in the ordinary course of trade, for 

the like product when destined for consumption in the exporting country.  

Greater discipline and more detailed methodology is provided for calculating 

the dumping margin. 

 Among other things, the Agreement strengthens the requirement that the 

importing country establish a clear causal relationship between dumped 

imports and injury to the domestic industry. The examination of the impact of 

the dumped imports on the industry concerned must include an evaluation of 

all relevant economic factors bearing on the state of the industry concerned. 

 Clear procedures are set out for the initiation of anti-dumping cases and 

the conduct of subsequent investigations, and for ensuring that all interested 

parties are given an opportunity to present evidence.  Other new provisions 

cover provisional measures, agreements on undertakings, conditions for 

retroactive duties, duration and review.  A new "sunset clause" provides that 

anti-dumping duties must be terminated not later than five years from the date 

of imposition, unless the authorities determine in a review that the continued 

imposition of the duty is necessary to prevent the continuation or recurrence of 

injury by dumped imports. 

 The Agreement provides that anti-dumping investigations must be 

terminated promptly as soon as the authorities concerned are satisfied that 

there is insufficient evidence of either dumping or of injury.  A new provision 

requires the immediate termination of the investigation in cases where the 

authorities determine that the margin of dumping is de minimis (defined as 

being where the margin of dumping is less than two per cent, expressed as a 

percentage of the normal value of the product), that the volume of dumped 

imports, actual or potential, is negligible or that the injury is negligible 

(generally where the volume of dumped imports accounts for less than one per 

cent of the domestic market for the like product). 

 

Subsidies and Countervailing Measures 
 

 The negotiations on Subsidies and Countervailing Measures were 

intended to build on the 1979 Agreement on Interpretation and Application of 

Articles VI, XVI and XXIII, known as the Subsidies Code, which was 

negotiated in the Tokyo Round. 

 Unlike its predecessor, the Agreement contains a definition of subsidy 

and introduces the concept of a "specific" subsidy —for the most part, a 

subsidy available only to an enterprise or industry or group of enterprises or 

industries within the territory of the subsidizing country.  Only specific 

subsidies are subject to the disciplines set out in the Agreement. 

 The Agreement establishes three categories of subsidies.  First, it deems 

the following subsidies to be "prohibited":  those contingent on export 

performance and those contingent upon the use of domestic over imported 



goods.  Prohibited subsidies are subject to a new dispute settlement body.  

Where the dispute settlement body finds that the subsidy is indeed prohibited, 

it must recommend its immediate withdrawal or, if this recommendation is not 

followed, authorize the complaining Member to take countermeasures. 

 The second category is "actionable" subsidies.  The Agreement 

stipulates that no Member should cause, through the use of subsidies, adverse 

effects to the interests of other signatories, i.e., injury to the domestic industry 

of another signatory, nullification or impairment of benefits accruing directly 

or indirectly to other signatories under the Agreement (in particular the benefits 

of bound tariff concessions), or cause serious prejudice to the interests of 

another Member.  Members affected by actionable subsidies may refer the 

matter to the dispute settlement body.  In the event the dispute settlement body 

determines that such adverse effects exist, the subsidizing member must 

withdraw the subsidy or remove the adverse effects. 

 The third category involves non-actionable subsidies, referred to as 

"green subsidies", which could either be non-specific subsidies, or specific 

subsidies involving assistance to basic industrial and applied research or 

assistance to disadvantaged regions.  Where another Member believes that an 

otherwise non-actionable subsidy is resulting in serious adverse effects to a 

domestic industry, it may seek a determination and recommendation on the 

matter. 

 One part of the Agreement concerns the use of countervailing measures 

on subsidized imported goods.  It sets out disciplines on the initiation of 

countervailing cases, investigations by national authorities and rules of 

evidence to ensure that all interested parties can present information and 

argument.  Rules on the calculation of the amount of a subsidy are outlined, as 

is the basis for the determination of injury to the domestic industry.  The 

Agreement requires that all relevant economic factors be taken into account in 

assessing the state of the industry and that a causal link be established between 

the subsidized imports and the alleged injury.  Countervailing investigations 

must be terminated immediately in cases where the amount of a subsidy is de 

minimis or where the volume of subsidized imports, actual or potential, or the 

injury is negligible (that is, where the subsidy is less than 1 per cent ad 

valorem).  Except under exceptional circumstances, investigations must be 

concluded within one year of their initiation.  All countervailing duties must 

be terminated within five years of their imposition unless the authorities 

determine on the basis of a review that there is "good cause" for continuation of 

the duty. 

 The Agreement recognizes that subsidies may play an important role in 

economic development programmes of developing countries, and the 

Agreement therefore provides for special transition regimes for those 

economies.  Some disciplines may not apply and others may only take effect 

eight years after the entry into force of the Agreement. 

 



Agreement on Technical Barriers to Trade 
 

 This Agreement extends and clarifies the 1979 Agreement on Technical 

Barriers to Trade reached in the Tokyo Round.  It seeks to ensure that 

technical regulations and standards, as well as testing and certification 

procedures, do not create unnecessary obstacles to trade.  However, it 

specifically recognizes that countries should not be prevented from, among 

other things, taking measures for the protection of human, animal and plant life 

or health or of the environment. 

 The Agreement covers processing and production methods related to the 

characteristics of the product itself.  The coverage of conformity assessment 

procedures is enlarged and the disciplines made more precise.  Provisions 

applying to state, provincial and local governments and non-governmental 

bodies are elaborated in more detail than in the Tokyo Round agreement.  A 

Code of Good Practice for the Preparation, Adoption and Application of 

Standards by Standardising Bodies, which is open to acceptance by private 

sector bodies as well as the public sector, is included as an annex to the 

agreement. 

 

Agreement on Import Licensing 
 

 This Agreement again revises a 1979 Tokyo Round Agreement.  It 

strengthens the disciplines on the users of import licensing systems —which, 

in any event, are much less widely used now than in the past— and increases 

transparency and predictability.  For example, the Agreement requires 

members to publish sufficient information for traders to know the basis on 

which licenses are granted.  It contains strengthened rules for the notification 

of the institution of import licensing procedures or changes therein. It also 

offers guidance on the assessment of applications. 

 With respect to automatic licensing procedures, the revised Agreement 

sets out criteria under which they are assumed not to have trade restrictive 

effects.  With respect to non-automatic licensing procedures, the 

administrative burden created for importers and exporters should be limited to 

what is absolutely necessary to administer the measures to which they apply.  

The Agreement also sets a maximum of sixty days for the consideration of 

applications. 

 

Customs Valuation 
 

 The Decision on Customs Valuation gives customs administrations the 

right to request further information of importers where they have reason to 

doubt the accuracy of the declared value of imported goods.  If the 

administration maintains a reasonable doubt despite any additional 

information, it may be deemed that the customs value of the imported goods 



cannot be determined on the basis of the declared value, and customs 

administrations may establish the value taking into account the provisions of 

the Agreement.  In an accompanying text, the Committee on Customs 

Valuation is directed to take up a number of issues bearing on the difficulties 

faced by developing countries in acceding to the Agreement. 

 



Agreement on Government Procurement 
 

 This Agreement is a "Plurilateral Agreement" that is part of the Final Act, 

i.e., not all members of the WTO are party to this Agreement, and no member 

is required to become a member as part of its single undertaking.  It builds on 

the 1979 Government Procurement Code.  The Agreement contains accession 

procedures designed to facilitate the membership of developing countries. 

 The Government Procurement negotiations met three objectives:  to 

extend the coverage of the Agreement to Services and Construction Services 

(at present it covers only goods); to broaden the application of the Agreement 

by bringing in sub-central levels of government and certain public utilities; and 

to improve the text of the 1979 Code in the areas of bidding process and bid 

challenge procedures. 

 

Safeguards 
 

 Article XIX of the GATT allows a Member to take a "safeguard" action 

to protect a specific domestic industry from an unforeseen build-up of imports 

of any product which is causing, or which is likely to cause, serious injury to 

the industry.  The central condition for a safeguard action is that the importing 

country should determine that the product is being imported in such increased 

quantities, and under such conditions, as to cause or threaten to cause serious 

injury to the domestic industry that produces like or directly competitive 

products. 

 The Agreement on Safeguards breaks major ground in establishing a 

prohibition against so-called "grey area" measures, and in setting a "sunset 

clause" on all safeguard actions.  The Agreement stipulates that a member 

shall not seek, take or maintain any voluntary export restraints (e.g., a bilateral 

agreement to voluntarily restrain exports of motor vehicles from one country to 

another would be prohibited), orderly marketing arrangements or any other 

similar measures on the export or the import side.  Any such measure in effect 

at the time of entry into force of the Agreement must be brought into 

conformity with this rule, or phased out within four years.  An exception can 

be made for one specific measure for each importing member, subject to the 

agreement of  the other member concerned. 

 All existing safeguard measures taken under Article XIX of the GATT 

must be terminated not later than eight years after the date on which they were 

first applied or five years after the date of entry into force of the Agreement, 

whichever comes later. 

 The  Agreement sets out requirements for safeguard investigations, 

including public notice for hearings and other appropriate means for interested 

parties to present evidence, and requiring that authorities receive evidence on 

whether a measure would be in the public interest.  In the event of critical 

circumstances, a provisional safeguard measure may be imposed based upon a 



preliminary finding of serious injury.  The Agreement sets out the criteria for 

establishing "serious injury" and the specific impact of imports.  The 

safeguard measure should be applied only to the extent necessary to prevent or 

remedy serious injury and to facilitate adjustment. 

 In principle, safeguard measures are to be applied regardless of source.  

The Agreement lays down time limits for safeguard measures.  Generally, the 

duration of a measure should not exceed four years although this may be 

extended, subject to confirmation of continued necessity by the competent 

national authorities, up to a maximum of eight years.  Any measure imposed 

for a period greater than one year should be progressively liberalized during its 

lifetime. 

 The Agreement envisages consultations on compensation for safeguard 

measures or, where consultations are not successful, the withdrawal of 

equivalent concessions by affected members.  However, there is no right to 

withdraw concessions for an initial period of three years if the safeguard 

measure conforms with the Agreement, and is taken as a result of an absolute 

increase in imports.  The Agreement provides for a special regime applicable 

to the imposition of safeguard measures to products of a developing country. 

 

Trade Related Investment Measures (TRIMs) 
 

 The TRIMs Agreement recognizes that certain investment measures 

restrict and distort trade.  It provides that no Member shall apply any TRIM 

inconsistent with Articles III (national treatment) and XI (prohibition of 

quantitative restrictions) of the GATT.  To this end, an illustrative list of 

TRIMs agreed to be inconsistent with these Articles is appended to the 

Agreement.  The list includes measures that require particular levels of local 

procurement by an enterprise ("local content requirements") or that restrict the 

volume or value of imports such an enterprise can purchase or use to an amount 

related to the level of products it exports ("trade balancing requirements"). 

 The Agreement requires mandatory notification of all non-conforming 

TRIMs and their elimination within two years for developed countries, within 

five years for developing countries and within seven years for least-developed 

countries.  The Agreement also provides for consideration, at a later date, of 

whether it should be complemented with provisions on investment and 

competition policy more broadly. 

 

Agriculture 
 

 The Agreement on Agriculture has four elements:  [1] a basic agreement, 

supplemented by [2] an agreement on the modalities for establishing specific 

binding commitments under the reform program (commitments related to the 

progressive elimination of export and domestic subsidies and the tariffication 

of import protection measures), [3] a decision on the application of sanitary 



and phytosanitary measures and [4] a declaration on measures to assist net 

food-importing developing countries. 

 To replace non-tariff import prohibitions and restrictions, including those 

otherwise permitted under Article XI of the GATT, the Agreement 

contemplates the conversion of such measures into tariffs with equivalent 

protective effect.  The resulting tariffs, together with all pre-existing customs 

duties, are subject to a thirty-six per cent reduction over six years, with a 

minimum cut of fifteen per cent reduction for each individual tariff line.  In 

case of an import surge or shipments at prices below a certain reference level, 

importing countries may impose additional duties under a special safeguard 

clause. 

 Domestic support measures (subsidies) are divided into trade-distorting 

support policies ("amber policies") and policies that have at most a minimal 

impact on trade ("green policies" or policies in the "Green Box").  The Green 

Box covers a wide range of support measures, including general government 

services, for example in the areas of research, disease control, infrastructure, 

environment protection and food security; it also includes direct payments to 

producers, for example certain ("decoupled") forms of income support, 

structural adjustment assistance, direct payments under environmental 

programmes and under regional assistance programs.  Amber policies are 

subject to reduction commitments.  The package thus provides incentives to 

switch to forms of support that are non-trade distorting.  Amber support must 

be reduced by twenty per cent. 

 The text contains a listing of export subsidies subject to reduction 

commitments.  The reductions will take place over six years.  There is also an 

undertaking not to introduce or re-introduce export subsidies on products on 

which export subsidies had not been granted during the base period.  Further, 

the Agreement contains provisions aimed at preventing the circumvention of 

the export competition commitments, for example by setting out criteria for 

international food aid donations. 

 The least-developed countries are exempt from all reduction 

commitments.  The reduction commitments for other developing countries are 

less severe:  only two-thirds of the reductions required of developed countries.  

The implementation period may be extended to a maximum of ten years. 

 This package is conceived as a first step in a long-term reform process 

designed to establish a fair and market-oriented agricultural trading system.  A 

continuation clause will ensure that the reform will be ongoing.  Experience 

during the implementation period of the Uruguay Round package will be 

monitored and evaluated by a newly created Agriculture Committee.  Certain 

"peace" provisions are designed to contribute to a smooth implementation of 

the reform program, including an undertaking to exercise due restraint in the 

application of rights under the GATT in relation to products included in the 

reform program. 

 



Sanitary and Phytosanitary Measures 
 

 This Sanitary and Phytosanitary Agreement concerns the application of 

sanitary and phytosanitary measures —in other words food safety and animal 

and plant health regulations.  The Agreement recognizes that governments 

have the right to take sanitary and phytosanitary measures but that they should 

be applied only to the extent necessary to protect human, animal or plant life 

and should not arbitrarily or unjustifiably discriminate between Members 

where identical of similar conditions prevail. 

 To harmonize sanitary and phytosanitary measures on as wide a basis as 

possible, Members are encouraged to base their measures on international 

standards, guidelines and recommendations where they exist.  However, 

Members may maintain or introduce measures that result in higher standards if 

there is scientific justification or as a consequence of consistent risk decisions 

based on an appropriate risk assessment.  The Agreement spells out 

procedures and criteria for the assessment of risk and the determination of 

adequate levels of protection. 

 The Agreement also sets out requirements for transparency, including the 

publication of regulations, the establishment of national enquiry points and 

notification procedures.  It establishes a Committee on Sanitary and 

Phytosanitary Measures which, among other things, will provide a forum for 

consultations, maintain contact with other relevant organizations and monitor 

the process of international harmonization. 

 

Textiles and Clothing 
 

 The object of this negotiation was to secure the eventual integration of the 

textiles and clothing sector —where much of the trade is currently subject to 

bilateral quotas negotiated under the Multifibre Arrangement (MFA)— into 

the WTO Agreement on the basis of strengthened rules and disciplines by the 

year 2004. 

 While the Agreement focuses largely on the integration of the sector into 

the WTO and the phasing-out of MFA restrictions by year 2004, it also 

recognizes that members maintain non-MFA restrictions not justified under 

WTO provisions.  These will also be brought into conformity with the WTO 

within one year of the entry into force of the Agreement or phased out 

progressively during a period not exceeding the duration of the Agreement 

(that is, by 2005). 

 It also contains a specific transitional safeguard mechanism that may be 

applied at any stage to products not yet integrated into the GATT. 

 

Trade in Services 
 



 The Services Agreement rests on three pillars.  The first is a framework 

agreement containing basic obligations that apply to all member countries.  

The second concerns national schedules of commitments containing specific 

further national commitments which will be the subject of a continuing process 

of liberalization.  The third is a number of annexes addressing the special 

situations of individual services sectors. 

 Part I of the basic agreement defines its scope —specifically, services 

supplied from the territory of one party to the territory of another; services 

supplied in the territory of one party to the consumers of any other (for 

example, tourism); services provided through the presence of service providing 

entities of one party in the territory of any other (for example, banking); and 

services provided by nationals of one party into the territory of another (for 

example, construction projects or consultancies).  The Agreement covers 

measures of central, regional and local governments. 

 Part II sets out general obligations and disciplines.  A basic 

most-favoured-nation (MFN) obligation states that each party "shall accord 

immediately and unconditionally to services and service providers of any other 

Member, treatment no less favourable than that it accords to like services and 

service providers of any other country".  However, it is recognized that MFN 

treatment may not be possible for every service activity and, therefore, it is 

envisaged that parties may indicate specific MFN exemptions.  Conditions for 

such exemptions are included as an annex and provide for reviews after five 

years and a normal limitation of ten years on their duration. 

 Transparency requirements include publication of all relevant laws and 

regulations.  Provisions to facilitate the increased participation of developing 

countries in world services trade envisage negotiated commitments on access 

to technology, improvements in access to distribution channels and 

information networks and the liberalization of market access in sectors and 

modes of supply of export interest. 

 The Agreement contains obligations with respect to recognition 

requirements (educational background, for instance) for the purpose of 

securing authorizations, licenses or certification in the services area.  It 

encourages recognition requirements achieved through harmonization and 

internationally-agreed criteria.  Further provisions state that parties are 

required to ensure that monopolies and exclusive service providers do not 

abuse their positions.  Restrictive business practices should be subject to 

consultations between Members with a view to their elimination. 

 The Agreement contains both general exceptions and security exceptions 

provisions and also envisages negotiations with a view to the development of 

disciplines on trade-distorting subsidies in the services area. 

 Part III contains provisions on market access and national treatment 

applicable to commitments made in national schedules.  Thus, in the case of 

market access, each Member "shall accord services and service providers of 

other Members treatment no less favourable than that provided for under the 



terms, limitations and conditions agreed and specified in its schedule".  The 

intention of the market-access provisions is to progressively eliminate the 

following types of measures:  limitations on numbers of service providers, on 

the total value of service transactions or on the total number of service 

operations or people employed.  Equally, restrictions on the kind of legal 

entity or joint venture through which a service is provided or any foreign 

capital limitations relating to maximum levels of foreign participation are to be 

progressively eliminated. 

 Part IV of the Agreement establishes the basis for progressive 

liberalization in the services area through successive rounds of negotiations 

and the development of national schedules.  It also permits, after a period of 

three years, parties to withdraw or modify commitments made in their 

schedules. 

 Part V of the Agreement contains institutional provisions, including 

consultation and dispute settlement and the establishment of a Council on 

Services. 

 There are several annexes attached to the Agreement.  The first of the 

annexes concerns the movement of labour.  It permits Members to negotiate 

specific commitments applying to the movement of people providing services 

under the Agreement.  It requires that people covered by a specific 

commitment be allowed to provide the service in accordance with the terms of 

the commitment.  Nevertheless, the Agreement does not apply to measures 

affecting employment, citizenship, residence or employment on a permanent 

basis. 

 The annex on financial services (largely banking and insurance) lays 

down the right of Members, notwithstanding other provisions, to take 

prudential measures, including for the protection of investors, deposit holders 

and policy holders, and to ensure the integrity and stability of the financial 

system.  However, a further draft understanding on financial services would 

allow those participants who choose to do so to undertake commitments on 

financial services on a basis different from the provisions on market access and 

national treatment in the Agreement itself.  In accordance with this draft, an 

interim agreement on financial services was agreed by all members except the 

United States, and negotiations on a permanent agreement are to be concluded 

by the end of 1997. 

 The annex on telecommunications relates to measures affecting access to 

and use of public telecommunications services and networks for enhanced 

telecommunications services.  In particular, it requires that such access be 

accorded to another Member, on reasonable and non-discriminatory terms, to 

permit the supply of a service included in its schedule.  Conditions attached to 

the use of public networks should be no more than are necessary to safeguard 

the public service responsibilities of their operators, to protect the technical 

integrity of the network and to ensure that foreign service suppliers do not 

supply services unless permitted to do so through a specific commitment.  The 



annex also encourages technical cooperation to assist developing countries in 

the strengthening of their own domestic telecommunications sectors.  

Negotiations on a proposed agreement regarding the provision of basic 

telecommunications services proceeded through April, 1996, and are 

scheduled to resume in early 1997. 

 The annex on air transport services excludes from the Agreement's 

coverage traffic rights (largely bilateral air service agreements conferring 

landing rights) and directly related activities that might affect the negotiation of 

traffic rights.  Nevertheless, the annex also states that the Agreement should 

apply to aircraft repair and maintenance services, the marketing of air transport 

services and computer reservation services.  The operation of the annex is to 

be reviewed at least every five years. 

 

Trade Related Aspects of Intellectual Property Rights (TRIPs) 
 

 The TRIPs Agreement recognises that widely varying standards in the 

protection and enforcement of intellectual property rights and the lack of a 

multilateral framework of principles, rules and disciplines dealing with 

international trade in counterfeit goods have been a growing source of tension 

in international economic relations.  Rules and disciplines were needed to 

cope with these tensions.  To that end, the Agreement addresses the 

applicability of basic GATT principles and those of relevant international 

intellectual property agreements; the provision of adequate intellectual 

property rights; the provision of effective enforcement measures for those 

rights; multilateral dispute settlement; and transitional arrangements. 

 Part I of the Agreement sets out general provisions and basic principles, 

notably a national-treatment commitment with regard to the protection of 

intellectual property.  It also contains a most-favoured-national clause, a 

novelty in an international intellectual property agreement, under which any 

advantage a Member gives to the nationals of another country must be 

extended immediately and unconditionally to the nationals of all other 

Members, even if such treatment is more favourable than that which it gives to 

its own nationals. 

 Part II addresses each intellectual property right in succession.  With 

respect to copyright, Members are generally required to comply with the 

substantive provisions of the Berne Convention for the protection for the 

literary and artistic works.  Important additions to existing international rules 

in the area of copyright and related rights are the provisions on rental rights.  

The text requires authors of computer programmes and producers of sound 

recordings to be given the right to authorize or prohibit the commercial rental 

of their works to the public.  A similar exclusive right applies to films where 

commercial rental has led to widespread copying which materially impairs the 

right of reproduction.  The text also requires performers to be given protection 

from unauthorized recording and broadcast of live performances 



(bootlegging).  The protection for performers and producers of sound 

recordings would be for no less than fifty years.  Broadcasting organizations 

would have control over the use that can be made of broadcast signals without 

their authorization.  This right would last for at least twenty years. 

 With respect to trademarks and service marks, the Agreement defines 

what types of signs must be eligible for protection as a trademark or service 

mark and what the minimum rights conferred on their owners must be.  Marks 

that have become well-known in a particular country enjoy additional 

protection.  In addition, the Agreement lays down a number of obligations 

with regard to the use of trademarks and service marks, their term of 

protection, and their licensing or assignment.  For example, requirements that 

foreign marks be used in conjunction with local marks would, as a general rule, 

be prohibited. 

 In respect of geographical indications, the Agreement stipulates that all 

Members must provide means to prevent the use of any indication which 

misleads the consumer as to the origin of goods, and any use which would 

constitute an act of unfair competition.  A higher level of protection is 

provided for geographical indications for wines and spirits, which are 

protected even where there is no danger of the public being misled as to the 

true origin.  Exceptions are allowed for names that have already become 

generic terms, but any country using such an exception must be willing to 

negotiate with a view to protecting the geographical indications in question.  

Provision is made for further negotiations to establish a multilateral system of 

notification and registration of geographical indications for wines. 

 Industrial designs are also protected under the Agreement for a period of 

ten years.  Owners of protected designs are to be able under the law of 

member countries to prevent the manufacture, sale or importation of articles 

bearing or embodying a design which is a copy of the protected design. 

 With respect to patents, there is a general obligation to comply with the 

substantive provisions of the Paris Convention (1967).  In addition, the 

Agreement requires that twenty year patent protection be available for almost 

all inventions, whether of products or processes, in all fields of technology.  

Inventions may be excluded from patentability if their commercial exploitation 

is prohibited for reasons of public order or morality; otherwise, the permitted 

exclusions are for diagnostic, therapeutic and surgical methods, and for plants 

and (other than microorganisms) animals and essentially biological processes 

for the production of plants or animals (other than microbiological processes).  

Plant varieties, however, must be protected either by patents or by a sui generis 

system (such as the breeder's rights provided in a UPOV Convention).  

Detailed conditions laid down for compulsory licensing or governmental use 

of patents for processes must extend to the products directly obtained by the 

process; under certain conditions alleged infringers may be ordered by a court 

to prove that they have not used the patented process. 



 The Agreement also provides for the protection of layout designs of 

integrated circuits. 

 Trade secrets and know-how that have commercial value must be 

protected against breach of confidence and other acts contrary to honest 

commercial practices.  Test data submitted to governments to obtain 

marketing approval for pharmaceutical or agricultural chemicals must also be 

protected against unfair commercial use. 

 Part III of the Agreement sets out the obligations of member governments 

to provide procedures and remedies under their domestic law to ensure that 

intellectual property rights can be effectively enforced, by foreign right holders 

as well as by their own nations. 

 The Agreement establishes a Council for Trade-Related Aspects of 

Intellectual Property Rights to monitor the operation of the Agreement and 

governments' compliance with it.  Dispute settlement would take place under 

the integrated WTO dispute settlement procedures discussed below. 

 With respect to the implementation of the Agreement, it generally 

envisages a one-year transition period for developed countries to bring their 

legislation and practices into conformity.  Developing countries and countries 

in the process of transformation from a centrally-planned into a market 

economy have a five-year transition period, and least-developed countries 

eleven years.  Developing countries that do not at present provide product 

patent protection in an area of technology have up to ten years to introduce 

such protection. 

 

The World Trade Organization 
 

 The Agreement establishing the World Trade Organization envisages a 

common institutional framework encompassing the GATT, as modified by the 

Uruguay Round, all agreements and arrangements concluded under its 

auspices and the complete results of the Uruguay Round.  A Ministerial 

Conference having overall responsibility will meet at least once every two 

years, with the first meeting scheduled for Singapore on December 9-13, 1996.   

A General Council is established to oversee the operation of the Agreement 

and ministerial decisions on a regular basis.  This General Council will 

discharge the responsibilities of the Dispute Settlement Body and the Trade 

Policy Review Body, both of which will concern themselves with the full 

range of trade issues covered by the WTO and will guide subsidiary bodies 

such as a Goods Council, a Services Council and a TRIPs Council.  The WTO 

framework thus serves as a vehicle to ensure a "single undertaking approach" 

to the results of the Uruguay Round. 

 

 

II.Dispute Settlement Under the WTO 
 



 WTO mechanisms for the settlement of government-to-government trade 

disputes are founded on the practice that evolved over four decades in the 

GATT. 

 



GATT Dispute Settlement 
 

 The text of the GATT provided little procedural guidance for the 

settlement of disputes between GATT Contracting Parties.  The Agreement 

provided for consultations, calling on each Contracting Party to "accord 

sympathetic consideration to" and "afford adequate opportunity for" 

consultation regarding representations made by any other Contracting Party 

with respect to any matter "affecting the operation" of the GATT.  It also 

called on a Contracting Party to "give sympathetic consideration to" 

representations by any other Contracting Party that considered benefits 

accruing to it under the Agreement to have been "nullified or impaired" by the 

former's failure to carry out its GATT obligations. 

 If consultations did not settle the matter, the GATT obliged all the 

Contracting Parties to investigate the matter, and to "make appropriate 

recommendations" to the Contracting Parties concerned or to "make a ruling".  

If the Contracting Parties considered the circumstances serious enough, they 

could authorize a Contracting Party to suspend concessions or other 

obligations. 

 During the early years of the GATT, disputes were considered at the 

regular meetings of the Contracting Parties.  In some cases, a working party, 

made up of representatives of Contracting Parties, was established to 

investigate a matter.  Later, during the early 1950's, an alternative practice 

evolved:  panels were established by the Contracting Parties to consider 

disputes.  Unlike working parties, panels were made up of individuals acting 

in their personal capacity, rather than as government representatives.  This 

development marked a shift in dispute resolution from negotiated settlements 

between government representatives to adjudication by independent decision 

makers. 

 After falling into disuse in the 1960's and early 1970's, the GATT dispute 

settlement process rebounded.  By the time the Uruguay Round of 

negotiations begin in the mid-1980's, GATT panel practice had been codified 

in several decisions of the Contracting Parties.  These decisions provided, in 

general, for three stages of dispute settlement:  consultations, consideration by 

a panel or working party, and adoption and surveillance of the panel or 

working party report by the Contracting Parties. 

 Consultations were to occur expeditiously, with a view to reaching a 

mutually satisfactory conclusion.  The parties to the dispute could agree to 

resort to good offices for conciliation of the matter at any time.  However, if 

consultations were unsuccessful, the complaining party could request the 

Contracting Parties to establish a panel or a working party (although the latter 

mechanism was seldom used after 1952).  Terms of reference for the panel 

were to be discussed and established by the Contracting Parties. 

 If the parties concerned were unable to develop a mutually satisfactory 

solution during the panel stage, the panel submitted its findings to the 



Contracting Parties in written form, setting out the findings of fact, the 

applicability of GATT provisions, and draft recommendations if requested by 

the Contracting Parties.  The Contracting Parties then were to give prompt 

consideration to the report, decide whether to take action on the report within a 

reasonable period of time, and keep under surveillance any matter on which 

they gave recommendations or rulings.  Decisions by the Contracting Parties 

to adopt panel reports were made by consensus. 

 The primary aim of the Contracting Parties in this process was to secure a 

positive resolution to the dispute.  In the absence of a mutually agreed 

solution, the objective of the Contracting Parties was to secure the withdrawal 

of measures found inconsistent with the GATT.  Providing compensation to 

the complaining party was to be used only if immediate withdrawal of the 

measure was impracticable and then only as a temporary measure pending the 

withdrawal.  Permitting a complaining party to suspend the application of 

concessions or other obligations on a discriminatory basis vis-a-vis the other 

contracting party was rarely contemplated by the Contracting Parties, and used 

only once. 

 The dispute settlement process in the GATT met with surprising success:  

by one account, the complaining party achieved complete satisfaction in sixty 

per cent of the cases, and some degree of satisfaction in another twenty-nine 

per cent.1 

 

 However, the process also suffered from several flaws.  For example: 

 

—consultations and panel proceedings were not time-bounded, and could 

stretch on for years; 

—the establishment of panels and their terms of reference, and the adoption of 

panel reports, required the consensus of the Contracting Parties, so 

one party could effectively delay or block these decisions; and 

—panelists were chosen from a large and changing roster of candidates, so few 

panelists sat on more than one panel or gained extensive experience 

in the panel process. 

 

Many of these shortcomings have been addressed in the WTO Agreement. 

 

Dispute Settlement Under the WTO 
 

 The dispute settlement system of the WTO is generally considered to be 

one of the cornerstones of the multilateral trade order.  The Uruguay Round 

Understanding on Rules and Procedures Governing the Settlement of Disputes 

(DSU) establishes an integrated regime permitting WTO Members to base 

                                                                 

     1. Hudec, Enforcing International Trade Law (Butterworth, 1993), at 285-87. 



their claims on any of the multilateral trade agreements included in the Annex 

to the Agreement establishing the WTO.  For this purpose, a Dispute 

Settlement Body (DSB) exercises the authority of the General Council and the 

Councils and Committees of the covered agreements.  The DSU includes a 

comprehensive set of improvements made to GATT dispute settlement 

procedures and institutions. 

 Certain improvements were agreed by Contracting Parties even before 

the Uruguay Round negotiations were concluded.  Following meetings of the 

Trade Negotiations Committee at Ministerial level in December, 1988, and at 

the level of high officials in April, 1989, the Contracting Parties agreed to 

several improvements that were set out in the Decision of 12 April, 1989:  

Improvements to the GATT Dispute Settlement Rules and Procedures ("1989 

Decision").  Contracting Parties agreed: 

 

—first, that arbitration should be made available as an alternative means to 

solve disputes; 

—second, that strict time-limits were to be imposed on consultations; 

—third, to make several changes to panel procedures.  It was agreed that 

panels should be established at the latest in the second Council 

meeting following that at which the request first appeared on the 

agenda;  standard terms of reference were agreed that are to be used 

unless the Council decides otherwise;  the list of possible panelists 

was expanded to include non-government panelists;  procedures for 

multiple complaints were clarified; and a nine-month timetable from 

establishment of a panel to the submission of the report to the parties 

was agreed. 

 

 The new "Understanding on Rules and Procedures Governing the 

Settlement of Disputes" was signed at Marrakesh on April 15, 1994, building 

on the 1989 rules.  Among the most significant improvements in the DSU are: 

 

1.Establishment of the Dispute Settlement Body (DSB) 

 

 Taking the role of the CONTRACTING PARTIES in the GATT system, 

the DSB has the authority to establish panels, adopt reports, maintain 

surveillance of implementation of rulings and recommendations, and authorize 

suspension of concessions and other obligations under the various agreements 

that are incorporated in the Final Act.  Especially noteworthy is the fact that 

all disputes, regardless of the agreement involved, will be managed by the 

DSB, independent of the responsible committees under the various 

agreements. 

 

2.Improvements in the Consultation phase 

 



 The consultation phase time-limits agreed in the 1989 Decision are 

carried forward. Third party rights are clarified:  a WTO Member having a 

substantial trade interest may, as a general rule, participate in consultations.  

Settlements are to be notified (which provides the DSB with an opportunity to 

verify consistency with the WTO and to avoid "grey-area measures"); and the 

possibility of using good offices, mediation and conciliation is also retained. 

 

3.Further improvements in Panel Procedures 

 

 Unlike the GATT, a single member of the DSB does not have the ability 

to delay or block key decisions.  Establishment of a panel is now automatic 

unless there is consensus not to establish.  The standard terms of reference are 

retained from the 1989 Decision, and can only be changed if the parties to the 

dispute agree.  Adoption of reports is automatic unless there is a consensus at 

the DSB to the contrary. 

 In addition, the DSU clarifies third-party rights in the panel process:  any 

WTO Member having a substantial interest in the matter before a panel and 

having notified the DSB must have an opportunity to be heard by the Panel and 

to make written submissions. 

 The DSU also makes explicit the procedures for panels to seek technical 

advice, particularly from such WTO expert groups as the Permanent Group of 

Experts created under the Subsidies Agreement, the Technical Committee of 

the Customs Valuation Agreement, and the technical expert groups established 

under the Agreement on Sanitary and Phytosanitary measures and the 

Agreement on Technical Barriers to Trade. 

 The DSU sets out time limits for selecting panelists.  Detailed working 

procedures for the panel include a timetable:  in general, the period from the 

date that the panelists have been selected to the date of the final report should 

not exceed six months. 

 

4.Creation of the Appellate Body 

 

 The Appellate Body is essentially a form of judicial review mechanism to 

exercise some degree of quality control over how panels deal with issues of law 

and legal interpretation.  The Appellate Body comprises seven persons of 

recognized authority and unaffiliated with any government appointed for 

four-year terms, renewable once.  Three members will sit in any given case.  

The work of the Appellate Body is to be completed in 60 days (and in 

exceptional circumstances, 90 days) after notification of intent to appeal.  The 

Body may uphold, modify or reverse the legal findings and conclusions of the 

panel.  A report of the Body must be adopted by the DSB and unconditionally 

accepted by the parties to the dispute unless the DSB decides by consensus not 

to adopt the report. 

 



5.Improvements in Implementation and Compliance procedures: 

 

 To ensure prompt compliance, the Understanding envisages a process for 

defining a reasonable period within which compliance must be achieved, 

through either the DSB accepting a period proposed by the party concerned; a 

mutually agreed solution within 45 days of adoption of the panel report; or in 

the absence of such agreement a period defined through binding arbitration 

within 90 days following adoption, which normally should not exceed 15 

months. 

 If within the agreed reasonable period no action for compliance has been 

taken, the complaining party may have recourse to compensation or, if no 

compensation has been agreed within 20 days of the expiry of the reasonable 

period, the DSB may authorize the suspension of benefits within 30 days of the 

expiry of the reasonable period.  If the party complains about the suspension, 

the matter is referred to an arbitrator appointed by the Director General who 

will decide on the legitimacy of the proposed action within 60 days of the 

expiry of the reasonable period.  Suspension of benefits may involve 

cross-retaliation. 

 If some action has been taken but the complaining party believes it to be 

inadequate, resort may be had to the original panel, if possible, that is to decide 

within 90 days (or longer if justified) on the consistency of the measures taken 

to comply with the panel report. 

 

 

Conclusion 
 

 Although the WTO has been in existence for little more than eighteen 

months, forty-one disputes have been brought before it, four of which have 

been settled.  Remarkable is the extent to which the DSU is being used by 

member countries of all regions and at various stages of development, the 

extent to which the DSU procedures are already proving successful in 

encouraging settlement of disputes before, during or after the panel stage, and 

the extent to which the DSU provides integrated procedures for raising issues 

arising under various agreements in one consolidated proceeding 


