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Commentary

By
Mauricio Gomm Ferreira dos Santos

[Editor’s Note:  Mauricio Gomm Ferreira dos Santos 
is of Counsel of Katzwinkel, Coelho & Seleme, Curi-
tiba, Brazil; LLM International Comparative Law at 
the University of Miami. Candidate 2006.  Copyri-
ght 2006 by author.  Replies to this commentary are 
welcome.]

Law No. 11.079 (“PPP LAW”) was fi nally enacted 
on 30 December 2004. Th e PPP LAW makes general 
provisions on bidding and procurement procedures 
valid in Brazil for partnerships entered between the 
public and the private sector.

On the one hand, the PPP LAW raises the Brazilian 
government’s expectations in its urgent mission to 
build the infrastructure required to consolidate the 
sustainable development process and, on the other, 
gives rise to an attractive investment alternative 
for both Brazilian and foreign investors. Th ough 
further studies are obviously necessary to clarify 
its restrictions, limitations, characteristics and 
particulars, the initiative to pass such a law was 
immediately acclaimed because of the signifi cant 
advances introduced in its text. Especially — and 
this is the main focus of interest here — it allows 
for the use of arbitration as a dispute resolution 
mechanism in confl icts arising from or relating to 
PPP contracts.

Th e PPP LAW is especially important right now, 
when the public agencies are facing budgetary con-
straints, but we are of the opinion that the feasibility 
of PPP contracts will largely depend on arbitration 
as provided in the law in the question.  In this sense, 

arbitration works as a guarantee to the parties because 
confl ict resolutions via traditional Judiciary Power 
channels would take too long entailing, therefore, a 
higher risk of the fi nal decision being totally unrelated 
to the reality of the parties involved.

Article 11, item II of the PPP LAW sets forth that 
the contract may provide for “the use of private dis-
pute resolution mechanisms, arbitration included, to 
be carried out in Brazil in the Portuguese language, 
pursuant to Law No. 9,307 of 23 September 1996,1

in order to solve confl icts arising from or relating to the 
contract.”

Th e provision regarding the possible use of arbitration 
in the PPP LAW is in line with the general trend of 
Brazilian legal regime concerning dispute resolution 
arising from contracts where the public administra-
tion is a party. Examples are the Concessions Law,2

the General Telecommunications Law,3 the National 
Energy Policies Law,4 the Water and Land Transporta-
tion Law5 and the recently enacted law on electricity 
sales.6 In this respect, the position of the Brazilian 
Superior Court of Justice7 is as follows:  “according 
to article 54 of Law No. 8,666/93, administrative con-
tracts are governed by public law clauses and principles 
combined with private law principles, which reinforces 
the possibility of adopting arbitral procedures to solve 
contractual disputes.”

Th e wording of article 11 does not expressly say that 
the award shall be rendered in Brazil.  Th e expression 
“arbitration to be carried out in Brazil” (a arbitragem 
a ser realizada no Brasil) could be interpreted as al-
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lowing the parties to select a place of arbitration in 
a diff erent country although the arbitral proceedings 
shall be taken in Brazil, or could imply that the hear-
ings could take place — at least in part — in Brazil 
with the award rendered elsewhere, or that the award 
could be rendered in Brazil with hearings taking place 
outside Brazil. It is still too early for a defi nite inter-
pretation of this statutory language. 

It is also worth noting that by establishing the arbitra-
tion to be carried out in Portuguese, the article does 
not prevent the arbitration from being conducted 
in two languages, even though this would lead to a 
substantial increase in costs and time. Th e legisla-
tion apparently (and correctly) leaves the parties the 
freedom to choose the arbitration rules applicable to 
the proceedings. Th ere is no requirement as to the 
nationality of the arbitrators, although one can argue 
that a challenge could be raised based on his/her lack 
of profi ciency in Portuguese.  

Th e fi rst PPP projects are now on the way. It is im-
portant to follow how the resolution-of-dispute clause 
has been drafted and — equally important — how 
the courts, if a confl ict arises, will interpret article 11. 
Despite some uncertainties as regards the extent and 
scope of such provision, the enactment of the PPP 
LAW, expressly allowing the use of private dispute 
resolution mechanisms, must be seen as an important 

legal step towards the development of arbitration in 
Brazil.
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