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INTER-AMERICAN PRINCIPLES ON THE HUMAN RIGHTS OF MIGRANTS, REFUGEES AND OTHER PERSONS IN THE CONTEXT OF MIXED MIGRATION MOVEMENTS
-Draft-

	PRINCIPLE
	COMMENT

	SECTION I. PREAMBLE

The Inter-American Commission on Human Rights, under the auspices of its Rapporteurship on the Rights of Migrants,

RECALLING the  principles proclaimed in the Charter of the Organization of American States; the American Declaration on the Rights and Duties of Man; the American Convention on Human Rights (the “Pact of San José, Costa Rica”), the Charter of the United Nations; the Additional Protocol to the American Convention on Human Rights in the Area of ​​Economic, Social and Cultural Rights (“Protocol of San Salvador”); the Inter-American Convention against All Forms of Discrimination and Intolerance; the Inter-American Convention against Racism, Racial Discrimination and Related Forms of Intolerance; the Inter-American Convention to Prevent, Punish, and Eradicate Violence Against Women (“Convention of Belém do Pará”); the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities; the Inter-American Convention on the Protection of the Human Rights of Older Persons; the American Declaration on the Rights of Indigenous Peoples; the Inter-American Convention to Prevent and Punish Torture; the Inter-American Convention on Forced Disappearance of Persons; the Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas; the Universal Declaration of Human Rights; the International Covenant on Civil and Political Rights; the International Covenant on Economic, Social and Cultural Rights; the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families; the International Convention on the Elimination of All Forms of Racial Discrimination; the Convention on the Elimination of All Forms of Discrimination against Women; the Convention on the Rights of the Child; the International Convention on the Rights of Persons with Disabilities; the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; the International Convention for the Protection of All Persons from Enforced Disappearance; the 1951 Convention relating to the Status of Refugees and its 1967 Protocol; the 1954 Convention relating to the Status of Stateless Persons; the 1961 Convention on the Reduction of Statelessness; the Cartagena Declaration on Refugees of 1984; the Conventions of the International Labor Organization; the United Nations Convention against Transnational Organized Crime and its Protocols, including the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (the Palermo Protocol), and the Protocol against the Smuggling of Migrants by Land, Sea and Air; and other relevant international and regional instruments, and remembering that the guidelines are declarative of existing international law;
RECALLING that human rights are rights and freedoms that derive from human dignity and have been recognized at the global level by States through the recognition of human rights international obligations;

EMPHASIZING the universality, indivisibility, interdependence and interrelationship of all human rights and fundamental freedoms, and the need to guarantee migrants full respect for their human rights in accordance with Articles 1 and 2 of the American Convention on Human Rights; and to guaranteed that migrants shall not be discriminated against on the grounds of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, sexual orientation, gender identity, ethnic group, disability, nationality, immigration or residence status, age, reasons for crossing international borders or the circumstances of travel or discovery, or any other factor;

ACKNOWLEDGING that human mobility has been inherent in the human condition throughout the history of mankind, whether with the aim of finding a better life or escaping and surviving natural hazards and other dangers;

RECOGNIZING that mixed migration movements require different and individualized ways of protecting people who are moving for whatever reason, including those who migrate for economic or environmental reasons, migrants in regular or irregular situations, refugees, victims of human trafficking, companied, unaccompanied or separated children, and any other person requiring protection;

RECOGNIZING that the ideal of a free human being, free from fear and want, can only be realized if conditions are created whereby everyone, including migrants, may enjoy economic, social, cultural, environmental, civil and political rights;

REAFFIRMING the importance of preventing all forms of hate speech, violence and discrimination against migrants and any person in need of international protection, in the region and in the world;

REMINDING that the irregular departure, entry or stay of a person in a State is not a criminal offense, and therefore not subject of penal law or similar.

RECONGNIZING that the use of expressions such as “illegal” and “illegal migrant” reinforces the criminalization of migrants, as well as the false and negative stereotype that migrants are criminals for the simple fact of being in an irregular situation. These terms are not qualities that can be ascribed to human beings, but only to actions. 

RECOGNIZING the transnational nature of migration and the importance of shared responsibility between States, and the need to cooperate to defend the rights of migrants;

RECOGNIZING that policies, laws and practices implemented by States must place human rights at the center to address the phenomenon, including responses to large and/or mixed movements of migrants;

CONSIDERING that migrants bring special contributions both to their communities of origin and destination, and that the ability of participate in and influence one´s community is a significant part of human dignity;

URGING Member States of the Organization of American States, their governments, administrations, civil societies, and other agencies, actors, and individuals working with migrants to implement these guidelines in recognition and development of principles, standards and resources regarding migrants;

AFFIRMING that the rights established in these guidelines shall be subject only to the legal restrictions permitted by relevant international and regional instruments, and that under the principle of non-regression, States cannot reduce the level of protection they offer under these Principles and relevant international and regional instruments;

AFFIRMING that nothing in these Guidelines shall be interpreted as restricting, modifying, or impairing the provisions of any international or regional human rights or international humanitarian law instrument or rights granted to persons under domestic law;

REAFFIRMING the decisions and jurisprudence of the Inter-American System of Human Rights;

RECOGNIZING that the construction of a comprehensive and comprehensive framework for the protection and promotion of the rights and dignity of all migrants will make a significant contribution to the international protection of their rights;

WITH A VIEW TO offering input to the process of drafting an Inter-American Declaration on the Rights, Duties and Care of Migrants by the Permanent Council of the Organization of American States (OAS), in accordance with Resolution __________:

RESOLVES:


	

	SECTION II. JURISDICTION

These Principles apply to all policies, practices and laws affecting the rights of migrants subject to the jurisdiction and control, both effective and territorial, of Member States of the Organization of American States. Given the international nature of migration, these Principles address the responsibility of States to protect the rights of migrants throughout the Americas. These principles and best practices should be applied throughout the migration process, including departure, transit, admission, stay, and return.

	

	SECTION III: DEFINITIONS

MIGRANT: Any person who is outside a State of which they are a citizen or national. In the case of stateless persons, a migrant is any person who is outside their State of birth or habitual residence. 
	

	REFUGEE: A person who, owing to a well-founded fear of persecution on the basis of race, religion, nationality, membership in a particular social group, or political opinion, is outside their country of nationality; and who, owing to such fear, is unable or unwilling to avail themself of the protection of their country; or, in the case of stateless persons, is outside their country of habitual residence and cannot or is unwilling to return to that country. The term "refugee" also applies to persons who have fled their countries of origin because their life, safety, or freedom have been threatened by widespread violence, foreign aggression, internal conflict, massive violations of human rights, or other circumstances that have seriously disrupted public order. The determination of a person as refugee has a declarative nature, since a person is a refugee when the requirements set out in the definition are met, which necessarily occurs before the refugee status has been decided formally. 

	

	ASYLUM-SEEKER: A person requesting recognition of refugee status whose application is pending definitive resolution or has yet to be processed.


	

	COMPLEMENTARY PROTECTION: Protection granted on the basis of a need for international protection outside the traditional or extended definition of a refugee, based on international human rights obligations, and in particular on the principle of non-refoulement or other forms of humanitarian protection, which consists of regularizing the status of the persons rather than returning the person to the territory of another country.

	

	STATELESS PERSON: Any person not considered as a national or citizen by any State under the operation of its domestic legislation.
	

	UNACCOMPANIED CHILD: Any child separated from both parents and other relatives and are not under the care of an adult who, by law or custom, bears such responsibility.
	

	SEPARATED CHILD: Any child separated from both parents or from their previous legal or customary primary caregiver, but not necessarily from other relatives. These may, therefore, include children accompanied by other adult family members.
	

	HUMAN TRAFFICKING: the recruitment, transportation, transfer, harboring or reception of persons, by means of the threat or use of force or other forms of coercion, abduction, fraud, deception, abuse of power or abuse of a situation of vulnerability, or the granting or receipt of payments or benefits to obtain the consent of a person having authority over another for the purpose of exploitation. Exploitation shall include, at minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labor or services, slavery or practices similar to slavery, servitude, and organ trafficking.
	

	SECTION IV. GENERAL PRINCIPLES OF INTERPRETATION

PRINCIPLE 1: PRO PERSONA

Where there are two or more provisions applicable to a particular case or situation, States are obligated to use the most favorable provision to protect of migrants. Likewise, where there are two or more interpretations of a provision, States are obligated to use the most favorable to the person, offering the broadest protection. In addition, States should apply the most favorable interpretation to guarantee human rights, and the most restrictive interpretation to impose limits on those rights.
	

	PRINCIPLE 2: HUMAN DIGNITY

Every migrant has the right to human dignity, including physical, mental and moral integrity.
	

	PRINCIPLE 3: LEGAL PERSONALITY

Every migrant has the right to be recognized everywhere as a person before the law. To make this right effective for migrants and migrant families, every child shall be registered immediately in their country of birth.

Every migrant has the right to access and possess all documents necessary to enjoy and exercise their rights, such as passports, identity documents, birth certificates and marriage certificates. It shall be illegal for any person, except a duly authorized public official, to confiscate, destroy, or attempt to destroy any identity document, document authorizing entry or stay, residence, or establishment in a national territory, or work permit.


	

	PRINCIPLE 4: BEST INTEREST OF THE CHILD

The best interest of the child shall be a primary consideration in all actions concerning children. This principle must be given priority when designing public policies and writing laws and regulations relating to children, as well as in their implementation in all spheres affecting the life of the child.

Any immigration policy, and any administrative or judicial decision related to the entry, stay, or expulsion, or deportation of a child or any State action considered in connection with parents or tutors, including actions taken in relation to their status as a migrant, shall prioritize the evaluation, determination, consideration, and protection of the best interests of the child involved. 


	

	PRINCIPLE 5: RIGHT TO BE HEARD, EXPRESS VIEWS AND PARTICIPATION OF THE CHILD

Children have the right to express their views freely in all matters affecting them, being given due weight in accordance with their age and maturity, and the evolving capacity of the child. 

The child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body. Children should be heard independently of their parents or tutors, and their individual circumstances should be included in the consideration of the family’s cases.

The child shall be provided with all relevant information, complaints mechanisms, the immigration and asylum processes and their outcomes. Information shall be provided in the child’s own language in a timely manner, in a child-sensitive and age-appropriate manner, in order to make their voice heard and to be given due weight in the procedures.

States parties should adopt measures directed at facilitating the participation of all children in the context of international migration in the design, implementation, monitoring and evaluation of policies that could directly or indirectly affect them, as individuals or a group, including in the fields of social policies and social services.  


	

	PRINCIPLE 6: NON-RETRAUMATIZATION

Re-traumatization occurs when a situation, interaction or environmental factor replicates events or dynamics related to previous traumas and invokes emotions or reactions associated with the original traumatic experiences. Re-traumatization aggravates the impact of the original experience.

States should ensure that all migrants who have suffered trauma enjoy special consideration and care to prevent re-traumatization in the course of legal and administrative procedures designed to provide justice and reparation. In particular, States should allow and/or provide psychosocial accompaniment in actions taken in relation to their status as migrants; take into account the impact that previous traumas may have at the time of an interview or background hearing, as well as when assessing the evidence presented in a case; and take concrete steps to reduce or eliminate the use of immigration detention and other forms of deprivation of liberty as a primary means of preventing trauma and re-traumatization of migrants.
	

	PRINCIPLE 7: PRESUMPTION OF INNOCENCE

Every migrant accused of committing a criminal offense has the right to be presumed innocent until their guilt is legally established.
	

	PRINCIPLE 8: COOPERATION AND COORDINATION

Member States should cooperate to promote healthy, equitable, humane, and legal conditions for international migration. States should establish regular, available migration channels to contribute to the prevention and elimination of irregular or clandestine movements.
States parties should avail themselves of technical cooperation from the regional and international community, including from the United Nations agencies and entities and regional organizations for the implementation of migration policies.

	

	PRINCIPLE 9: PROTECTION OF MIGRANTS IN VULNERABLE SITUATIONS

Authorities should be aware of the particular risks to certain groups such as irregular migrants; children; adolescents; lesbians, gay, bisexual, trans, intersex (LGBTI), or gender non-conforming persons; women; groups in situation of vulnerability for ethnic, racial, or religious reasons; persons with disabilities; older persons; and persons deprived of liberty; among others, and ensure that they receive the protection and assistance required by the migrant´s condition and status and to treatment which takes into account the migrant´s special needs. 

	

	SECTION V. GENERAL PRINCIPLES IN ALL STAGES OF MIGRATION 

A. CIVIL AND POLITICAL RIGHTS

PRINCIPLE 10: NON-DISCRIMINATION AND EQUAL PROTECTION 

All persons, including migrants, are equal before the law and are entitled to equal protection of the law without discrimination on the basis of one’s perceived, actual, or imputed status as a migrant or association with migrants. The migration status of a person cannot constitute, in any way, a justification to deprive them of the enjoyment and exercise of their human rights.


	

	PRINCIPLE 11: RIGHT TO PREVENTION AND PROTECTION AGAINST STIGMA

Migrants have the right to live free from stigma, stereotypes, prejudices and practices of intolerance.

States should take all positive and reasonable measures necessary to prevent, eliminate, and reverse or change discriminatory situations that perpetuate stigma, prejudice, and practices of intolerance against persons on the basis of their migration status.


	

	PRINCIPLE 12: PROHIBITION FROM ALL FORMS OF VIOLENCE

States shall act with due diligence to prevent human rights violations by taking effective preventive measures to protect migrants from any type of violence and exploitation, whether exercised by State institutions and their officers or by individuals, groups, or private entities.


	

	PRINCIPLE 13: LIFE

No migrant shall be deprived of his or her life arbitrarily. A State must not deport or expel a person when their deportation or expulsion would result in a loss of life. 
	

	PRINCIPLE 14: PERSONAL INTEGRITY AND PROHIBITION OF TORTURE AND CRUEL, INHUMAN, OR DEGRADING TREATMENT

Every migrant has the right have his or her physical and mental integrity respected. No migrant shall be subjected to torture or to cruel, inhuman, or degrading treatment or punishment.

The State has a duty to prevent, investigate, and punish violations of personal integrity against migrants by the State or by third parties. When immigration detention is excessive or with indeterminate length it can constitute cruel, inhuman, or degrading treatment. 


	

	PRINCIPLE 15: PROHIBITION OF FORCED DISAPPEARANCE

No migrant shall be subjected to enforced disappearance. States undertake:

i) Not to practice, permit, or tolerate the forced disappearance of migrants, even in states of emergency or suspension of individual guarantees;

ii) To punish within their jurisdictions, those persons who commit or attempt to commit the crime of forced disappearance of migrants and their accomplices and accessories;

iii) To cooperate with one another in helping to prevent, punish, and eliminate the forced disappearance of migrants;

iv) To take legislative, administrative, judicial, and any other measures necessary to comply with the commitments made by States in relation to enforced disappearances


	

	PRINCIPLE 16: PROHIBITION OF SLAVERY AND SERVITUDE AND ITS ANOLOGOUS CONDITIONS

No migrant shall be held in slavery, servitude, or conditions analogous to slavery. Similarly, no migrant shall be required to perform forced or compulsory labor. States shall ensure the effective abolition of child labor. 
	

	PRINCIPLE 17: PROHIBITION AGAINST TRAFFICKING IN PERSONS

No migrant shall be subjected to trafficking in persons. States shall prevent and combat trafficking in persons; protect and assist migrant victims of trafficking; and to promote cooperation among States to achieve those ends. States shall ensure the effective abolition of child labor. 
	

	PRINCIPLE 18: NATIONALITY

Every migrant has the right to a nationality. Every person has the right to the nationality of the State in whose territory the person was born if they are not entitled to any other, States should also ensure the implementation of the right of nationality where the person would be otherwise be stateless.
States shall provide and promote the naturalization of migrants in accordance with non-arbitrary limitations and conditions and in accordance with the due process established by law. 
Neither marriage nor its dissolution shall automatically negatively affect the nationality of either spouse or their children. States shall grant equal rights to both women and men with respect to the nationality of their children.

No migrant shall be arbitrarily deprived of his or her nationality nor denied the right to change nationality. States shall not consider a migrant’s acquisition of foreign nationality to be an automatic or implied basis of renunciation of the nationality of the State of origin.

States must authorize persons who have acquired several nationalities automatically at birth to retain those nationalities.

	

	PRINCIPLE 19: FREEDOM OF CONSCIENCE, RELIGION AND BELIEF

Every migrant has the right to freedom of thought, conscience, religion or belief. 

This right implies the freedom to have or adopt the religion or beliefs of one’s choice, and the freedom to manifest one’s religion or belief in worship, observance, practice, and teaching, whether individually or collectively, in public or in private. No migrant shall be subject to coercion that would impairs their freedom to have or adopt a religion or belief of their choice.

States shall undertake to respect the liberty of parents and, where applicable, guardians, to ensure the religious and moral education of their children according to their own convictions.


	

	PRINCIPLE 20: FREEDOM OF THOUGHT AND EXPRESSION

Every migrant has the right to freedom of thought and expression. This right includes the freedom to seek, receive, and impart information and ideas of all kinds, regardless of borders, whether orally, in writing, in printed or artistic form, or through any other medium of their choice.
	

	PRINCIPLE 21: FREEDOM OF MEETING AND ASSOCIATION

Every migrant has the right to assemble peacefully and to associate freely for ideological, religious, political, economic, labor, social, cultural, sporting, or any other purposes.

These rights shall include the freedom to form associations and unions in the State of residence for the promotion and protection of economic, social, cultural, and other interests of migrants.
	

	PRINCIPLE 22: POLITICAL PARTICIPATION

Every migrant has the right to participate in the civil and political life of their community and in the conduct of public affairs.

This right shall include the freedom to participate in the public affairs of the State of origin and the right to vote and to be elected in the elections of that State, in accordance with its legislation.
	

	PRINCIPLE 23: PROPERTY

Every migrant has the right to use and enjoyment of their property; no migrant may be deprived of this right except by payment of just compensation.

States shall ensure that border authorities can only confiscate the personal property of migrants when duly authorized by law and in accordance with international human rights standards in clearly defined, limited circumstances; and shall establish clear procedures for the return of such property.

Goods that are under the use and enjoyment of a migrant at the time of detention are presumed to be the property of the migrant. If this presumption is not rebutted, failure to return such property to the migrant violates the right to property.

The expulsion of a person from a country that involves the automatic and de facto loss of property that remain in the territory of that country constitutes an illegal deprivation of property.


	

	PRINCIPLE 24: FAMILY

Every migrant family shall be protected by society and the State. 

Family unity and family reunification shall be paramount considerations in any decision about migration status. 

Any child who lacks an effective nationality shall have the right to return to the State of origin of any parent and to remain indefinitely with one or both parents regardless of the child’s citizenship.

In determining the custody of children of migrants, the migration status of the parent shall not be a reason to terminate custody, parental rights, or visitation rights. Likewise, to determine the custody of children whose parents die, the existence of close relatives will be taken into account, even if they are outside the country.
States shall not separate a family by deporting or removing a family member from a State party´s territory, or otherwise refusing to allow a family member to enter or remain in the territory.
	

	B. ECONOMIC, SOCIAL, CULTURAL, AND ENVIRONMENTAL RIGHTS

PRINCIPLE 25: HEALTH

Every migrant has the right to enjoy the highest attainable level of physical and mental health; medical attention cannot be denied due to immigration irregularity. Every migrant child is entitled to the same health care as nationals.
States shall guarantee, as minimum, equal access to primary health care; as well as preventive, curative, and rehabilitative health services.


	

	PRINCIPLE 26: WORK

Every migrant has the right to work, which includes the opportunity to secure the means to lead a dignified life by performing a freely chosen or accepted lawful activity.

Every migrant shall have equal access to labor rights, including the right to join and form trade unions, the right to social security, the right to just and favorable conditions of work, including fair and equal remuneration, minimum working age, maximum hours, health and safety standards, protection against unjustified dismissal, and collective bargaining. The migration status of a person shall not constitute a justification for depriving that person of the enjoyment and exercise of their labor rights. States shall not tolerate situations of discrimination or violation of human rights in the field of labor relations.
	

	PRINCIPLE 27: EDUCATION

Every migrant shall enjoy the fundamental right of access to education on the basis of equal treatment with nationals of the State concerned. 
States shall provide free and compulsory primary education to all children, including dependents of migrants, irrespective of their migration status. Access to public pre-school educational institutions or schools shall not be refused or limited by reason of the irregular situation with respect to stay or employment of either parent or by reason of the irregularity of the child´s stay in the State.

States shall encourage the development of secondary education and shall make it accessible to all, including migrants and their children, on the basis of equal treatment with nationals.

States shall make higher education equally accessible to all, including migrants and their children, on the basis of capacity. 

States shall not require schools to communicate or share information on the migration status of students or their parents with migration authorities, or carry out migration control operations in schools or their vicinity.
	

	PRINCIPLE 28: CULTURE

Every migrant has the right to participate in the cultural and artistic life of the community, to enjoy the benefits of scientific and technological progress, and to benefit from the protection of moral and material interests in any scientific, literary, or artistic work of which they are the author.

Every migrant has the right to enjoy their own culture and to use their own language either individually or in community with others, both in the public and private spheres.

The right to enjoy cultural life includes the freedom of migrant parents to guarantee the religious, cultural, linguistic, and moral education of their children, according to their own convictions, as well as the freedom to choose a school other than those established by public authorities.

States shall encourage and support the efforts of migrants to conserve their culture through educational and cultural activities, including the preservation of minority languages ​​and knowledge related to migrants’ cultures. This principle does not imply that States may not adopt measures to promote learning and knowledge of the majority, national, or official languages ​​of the State concerned.

States shall take appropriate steps to promote awareness and public acceptance of the cultures of migrants through educational and cultural activities, including minority languages and knowledge related to the migrant’s own culture.
	

	PRINCIPLE 29: ADEQUATE LEVEL OF LIVING, INCLUDING HOUSING, FOOD AND SANITATION

Every migrant has the right to an adequate standard of living for him or herself and his or her family, including adequate food, water, clothing, shelter and sanitation, and a continuous improvement of living conditions.
	

	C. ACCESS TO JUSTICE

PRINCIPLE 30: ACCESS TO JUSTICE

Every migrant has the right to access to justice on an equal basis with national persons of the State, including the right to due process. States shall guarantee the real possibility of access to justice through the mechanisms that the national legislation provides for all people, so that the just resolution of a dispute is reached. Guarantees shall be established to facilitate the recognition of rights, their requirement when they have been disregarded, their reestablishment when they have been violated, and their implementation when their exercise encounters unjustified obstacles.
States shall not require operators of ordinary justice to communicate or share information on the migration status of persons trying to access to justice with migration authorities.

Every migrant has the right to an effective remedy for acts violating the rights guaranteed to the migrant by the relevant domestic law as well as international law, including those rights herein recognized. 
	

	PRINCIPLE 31: VICTIMS OF CRIME

All migrant victims of crime have the right to assistance and protection, including access to compensation and restitution. States shall foster the ability of migrant victims of crime, particularly migrants in an irregular situation, to access the justice system without fear, for example through the creation of specialized prosecutor's offices for migrants, the prohibition of notification to migration officials by operators of ordinary justice systems, and the granting of visas to regularize the stay in the country to persons in an irregular migration status.

This principle includes the duty of the State to properly investigate crimes committed against migrants, including collection, chain of custody, storage, and adequate analysis of evidence and records of what happened.

States shall provide humane and respectful assistance based in dignity and human rights to ensure the physical, psychological, and social recovery of crime victims.


	

	PRINCIPLE 32: VICTIMS OF HUMAN TRAFFICKING

Should be protected from a new risk of victimization, and be provided with legal and medical assistance, endeavoring, insofar as possible, to protect the privacy and identity of the victim. Furthermore, to the extent possible, States must consider the possibility of meeting the said requirements by providing:  appropriate housing; counseling and information, in particular as regards their legal rights, in a language that the victims of trafficking in persons can understand; medical, psychological and material assistance; and education and/or training opportunities. 

Owing to the special situation of vulnerability of the victims of this offense, when appropriate, States must assist them in obtaining authorization to remain on their territory, especially in those cases in which the best interest of the child advise this, or in order to continue with the criminal investigation of the perpetrator of the crime. 
	

	PRINCIPLE 33: CROSS-BORDER JUSTICE

Coordination between State authorities is essential to ensure access to justice across borders in fair, effective, and accessible conditions for migrants and their families. States shall create methods for the appeal of decisions outside of their territorial boundaries and shall provide the means to participate in legal proceedings, such as permitting travel and entry into the sending country. Likewise, States shall promote the creation of legal mechanisms and agreements with each other to ensure the enforceability of the rights of migrants, such as economic, social and cultural rights.
States shall respond effectively to the mass casualties of refugees and migrants en route and at border areas, including by: investigating all cases of deaths and disappearances, and mass graves of refugees and migrants, with the cooperation of the authorities of all States involved; involving the killing or ill-treatment of refugees and migrants.

States shall establish international multi-stakeholder mechanisms to strengthen and coordinate search and rescue operations, investigation and forensic protocols, dignified treatment of the dead, identification and tracing of families through the safe exchange of ante-morten, post-mortem and DNA information.  

	

	PRINCIPLE 34: TRUTH

In the event of the death or forced disappearance of a migrant, every migrant, as well as their family members, has the right to know the truth with respect to the facts that gave rise to violations of human rights, as well as the right to know the identity of those who participated in the violations. This implies, in turn, the obligation of States to clarify, investigate, prosecute, and punish those responsible for cases of serious human rights violations, and, depending on the circumstances of each case, guarantee access to information that is in the custody of the State.

The families of migrants presumed to be missing or deceased have the right to know the fate of their missing relatives, and the right to have their loved one's body returned and buried whenever possible according to their traditions. In addition to the importance of knowing the fate of a loved one, the identification of an unidentified deceased migrant also has other practical effects, such as the need to obtain a death certificate, which is necessary to clarify issues related to inheritance, marriage, and property rights.
	

	PRINCIPLE 35: COMPREHENSIVE REPARATION FOR VIOLATIONS OF HUMAN RIGHTS

Every migrant has the right to full reparation for any violation of their human rights. Comprehensive reparation measures include restitution, compensation, physical and mental rehabilitation, measures of satisfaction, and guarantees of non-repetition.

States shall ensure that migrant victims or their relatives can participate in all stages of the respective justice and/or reparation processes, that they can formulate claims and present evidence, and that these be analyzed in a complete and serious manner by the authorities prior to a decision establishing facts, responsibilities, penalties, and reparations.

Integral reparation must be proportional to the seriousness of the violations and to the damage suffered, and must be oriented towards the restoration of migrants’ dignity, quality of life, and well-being, as well as the restoration of the situation prior to the damage suffered. In cases of violations arising from structural or systematic problems, reparations must assume a transformative character in order to change the context in which the violation was produced.
	

	SECTION VI. PRINCIPLES RELATED TO THE RIGHT TO FREEDOM OF MOVEMENT AND RESIDENCE

PRINCIPLE 36: THE RIGHT TO FREELY LEAVE ANY COUNTRY, INCLUDING ONE’S OWN.

Every person has the right to leave any country freely, including their own. This shall not be conditioned to any specific purpose or period of time that the individual chooses to stay out of the country. Likewise, the right to determine the State of destination is part of this guarantee.
	

	PRINCIPLE 37: PROHIBITION AGAINST THE EXPULSION OF NATIONALS AND THE DENIAL OF THEIR RIGHT TO RETURN.

No person may be expelled from the territory of the State of which they are a national, nor be deprived of the right to enter it. The right not to be expelled may be violated not only by affirmative actions by a State to expel or exile a person, but also by the lack of action of State authorities to provide the necessary guarantees against the action of non-state actors when they lead a migrant to move or self-exile due to the insecurity the migrant experiences.

Given that States are not at liberty to prevent their own citizens from leaving, entering, or remaining in their territory, the situation of children who are nationals of a State who are separated from their families as a result of the deportation of one or both parents or other close family members should be carefully studied in light of the right to family unity, as this situation may lead to the children being forced to leave the country of which they are nationals as a result of the deportation of their relative or relatives, a problem that could be considered as de facto deportation.

PRINCIPLE 38: PROHIBITION OF FORCED MIGRATION

Every person has the right to be protected from being arbitrarily forced to migrate from his or her country of origin or habitual residence. The prohibition of arbitrary migration includes the following:

(i) Persecution on grounds of race, religion, nationality, membership in a particular social group, or political opinion;

(ii) Generalized violence, foreign aggression, internal conflicts, massive violation of human rights, or other circumstances that have seriously disrupted public order and threaten the life, safety, or freedom of persons;

(iii) Cases of large-scale development projects that are not justified by overriding and necessary public interest, and in cases of projects affecting indigenous and ethnic communities, that have not been subjected to a process of free, prior, and informed consultation;

(iv) Cases of natural disasters, except where the affected persons require evacuation for reasons of safety or health.
	

	SECTION VII. PRINCIPLES RELATED TO INTERNATIONAL PROTECTION

PRINCIPLE 39: NON-REFOULEMENT

Every migrant has the right against refoulement, either directly or indirectly.
No migrant shall be expelled or returned in any manner to the frontiers of territories where the migrant´s life or freedom would be threatened on account of race, religion, gender, nationality, membership of a particular social group, political opinion, generalized violence, foreign aggression, internal conflicts, massive violation of human rights or other circumstances which have seriously disturbed public order. 

This principle also covers the rejection at borders and the prohibition of chain refoulement, which is the return of a migrant to another country where they could then be returned to a country or territory where their life or personal integrity is in danger.
No migrant shall be expelled or returned in any matter to another State where there are substantial grounds for believing that the migrant would be subjected to torture or cruel, inhuman or degrading treatment or punishment. 

No migrant shall be expelled or returned in any manner to another State where there are substantial grounds for believing that the migrant would be subjected to a serious deprivation of fundamental human rights.

States shall respect the non-refoulement rights of all migrants within their effective control.
	

	PRINCIPLE 40: ASYLUM

Every migrant has the right to request, access, and enjoy asylum in other countries. Every asylum-seeker has the right to access refugee status determination procedures that are fair and efficient when the asylum-seeker is under the effective control of the State, whether or not they are within their territory.
No State shall expel or return in any matter a person who has been granted asylum or other international protection. 
	

	PRINCIPLE 41: DUE PROCESS

Every migrant has the right to due process before the courts, tribunals, and all other bodies and administrative authorities of justice, as well as those in charge of making determination of status concerning migrants.

Migration proceedings must offer the following guarantees:

i) Authorities clearly identified by law that are authorized to perform migration control functions, including the request and review of documentation;
ii) To receive information regarding the process and their rights;
iii) Protection of personal information, as well as the principle of confidentiality;

iv) Prior and detailed notification about the proceeding in which they are a party, its implications and possibilities of appeal in a language and form they understand;

v) The right to be brought promptly before a judge or other officer authorized by law to exercise judicial power, and to trial within in a reasonable time; or be released from detention without prejudice to the continuation of legal process;

vi) To receive the assistance of a translator or interpreter without cost;

vii) To receive legal assistance and representation from the qualified representative of one’s choice;

viii) The right to receive free legal assistance and representation, when not having the means for private representation;

ix) To have a hearing or personal interview without delay, within a reasonable time and with the means to prepare a defense, and to meet in a free and private manner with one’s lawyers;

x) That the trial be conducted by a competent, independent, and impartial authority;

xi) To receive a duly founded and reasoned decision;

xii) To receive notification of the decision taken in the proceedings;

xiii) To appeal the decision before the appropriate court, with suspensive effect;

xiv) To the notification regarding the possibility to receive consular assistance and to have effective access to it, with the exception of asylum-seekers and refugees, in which case the person's express authorization will also be required for this purpose; 

xv) For asylum-seekers and refugees, the right to contact a UNHCR representative; and

xvi) Migrants should be free from disproportionate penalties on account of entry, presence or status, or on account of any other offense which can only be committed by migrants.  
	

	PRINCIPLE 42: DUE PROCESS IN PROCEDURES INVOLVING CHILDREN 

The procedures involving children shall have as their primary element the determination of the principle of the best interests of the child. In addition to the guarantees contained in Principle 43 applicable to all migrants, proceedings involving children must offer the following additional guarantees:
i) Access to the territory, regardless of the documentation they have or lack, and to be referred to authorities in charge of evaluating their needs in terms of protection of their rights, ensuring their procedural safeguards. 

ii) The obligation to appoint a guardian from the first moment of the proceedings in the case of unaccompanied or separated children;

iii) The right to have the proceedings conducted by a specialized officer or a judge, and any interviews carried out in person by professionals trained in communicating with children;
iv) Be fully informed throughout the entire procedure, together with their guardian and legal adviser, including information on their rights and all relevant information that could affect them. 
v) The right to be heard, to participate in the different stages of the procedure, and that their opinion is taken into consideration according to their age, their maturity, and their progressive autonomy; 

vi) The right to receive child-sensitive rights-based consular protection; 

vii) Be assisted by an attorney trained and/or experienced in representing children at all stages of the proceedings and communicate freely with the representative, and have access to free legal aid; 

viii) Have the application and procedures involving children be treated as a priority, while ensuring ample time to prepare for proceedings and that all due process guarantees are preserved; 
ix) Use of the principle of the best interest of the child in a duly founded and reasoned decision.


	

	SECTION VIII. PRINCIPLES RELATED TO THE RIGHTS OF MIGRANTS AT THE BORDERS

PRINCIPLE 43: ACCESS TO ASYLUM PROCEDURES AND TERRITORY 

Persons with possible international protection needs may not be rejected at the border or expelled without adequate and individualized analysis of their application. States shall ensure access, consistent with relevant international and regional instruments, to fair and efficient status-determination procedures for asylum seekers within their effective control, whether or not they are within the State’s territory.


	

	PRINCIPLE 44: IDENTIFICATION OF PERSONS WITH INTERNATIONAL PROTECTION NEEDS: REVIEW, INTERVIEW, AND ACCESS TO ASYLUM 

States shall ensure that the situation of each individual are determined and that migrants who are at particular risk, including at international borders and at detention centers, are identified and referred to the proper authorities or protection procedures. A refusal to take adequate measures to identify migrants in need of protection may lead to a violation of the duty of non-refoulement, among other violations of human rights.

Authorities shall also ensure effective access to information on the existence of asylum and asylum proceedings for migrants, for example in immigration detention, and ensure effective access to the asylum procedures to all persons who may be in need of international protection.
	

	PRINCIPLE 45: ASSISTANCE AND PROTECTION

States shall consider the specific circumstances of all migrants at the border, and ensure effective protection and access to justice.

States shall provide immediate assistance where necessary, including in or near the point of rescue and interception, or landing sites for migrants who have traveled by sea. Such assistance should include medical care, adequate food and water, blankets, clothing, hygiene products, and an opportunity to rest.


	

	SECTION IX. PRINCIPLES RELATED TO THE STAY AND INTEGRATION OF MIGRANTS IN DESTINATION COUNTRIES

PRINCIPLE 46: PROTECTION OF HUMAN RIGHTS DEFENDERS

States shall ensure the protection of human rights defenders who defend migrants from any violence, threat, retaliation, de jure or de facto adverse discrimination, pressure, or any other arbitrary action that may be based on the legitimate exercise of their right to promote and to make efforts, either individually or in association with others, for the protection and realization of human rights and fundamental freedoms at the national and international levels.


	

	PRINCIPLE 47: PROTECTION IN RELATION TO NON-STATE ACTORS

States shall prevent, investigate, punish, and provide reparation for the human rights abuses of migrants in their territory and/or their jurisdiction by third parties, including companies, through effective policies, legislation, regulations, and judicial decisions.


	

	PRINCIPLE 48: REGULARIZATION AND DOCUMENTATION

States shall take appropriate measures, when migrants on their territory are in an irregular situation, to ensure that this situation does not continue. States shall consider regularizing the situation of such persons on a case-by-case basis, taking into account the circumstances of entry, length of stay, and other relevant considerations, in particular those related to their family situation. Access to regularization shall be non-discriminatory and effective, and procedures shall not be arbitrary.


	

	PRINCIPLE 49: FAMILY REUNIFICATION

States shall take all necessary measures to facilitate the reunification of migrant family members with residents, nationals and citizens.

States shall grant derivative immigration status and timely admission for dependent family members of migrants who are legally established in the State. States shall consider the derivative extension of immigration status for non-dependent members of a family of legally established migrants.
States should not pursued family reunification in the country of origin where there is a reasonable risk that such return would lead to the violation of the human rights of the child. 

	

	PRINCIPLE 50: HUMANITARIAN ASSISTANCE

All humanitarian assistance shall be granted in good faith and executed in accordance with the principles of humanity and impartiality, without discrimination.
	

	PRINCIPLE 51: LOCAL INTEGRATION

States shall promote policies and programs to promote the local integration of migrants in their communities and ensure their effective enjoyment of rights, without discrimination and on an equal basis with the national population of the country.
	

	SECTION X. PRINCIPLES RELATED TO MIGRATORY CONTROL

PRINCIPLE 52: USE OF FORCE

Coercive force shall be used only when all other means of control have been exhausted or failed, and shall be used in a strictly proportional way to achieve the authorized objective. Exceptions that define the circumstances in which the use of force is considered legitimate must be established in law and must be strictly interpreted to always minimize the use of force, and shall never exceed what is absolutely necessary.
The lethal use of force will only be allowed when it poses a threat to life. Under no circumstances may lethal force be used for the purpose of detaining migrants in the event of flight of checks, roadblocks, or police or immigration controls, for irregular entry into the territory, or for violating immigration laws. When excessive force is used, any resulting deprivation of life is arbitrary.


	

	PRINCIPLE 53: NO PUNISHMENT FOR IRREGULAR ENTRY, PRESENCE OR STATUS

The fact that a migrant is in an irregular situation in a State does not harm any fundamental legal good that needs protection through the punitive power of the State. Migrants should be free from disproportionate penalties on account of entry, presence or status, or on account of any other offense which can only be committed by migrant. As such, punishment of irregular entry, presence, or status is not appropriate under the penal law.
States shall not impose penalties to persons in need of international protection, on account of their illegal entry of presence. Migrants will not be subject to criminal prosecution for acts committed as a consequence of being victims of smuggling and/or human trafficking. 


	

	PRINCIPLE 54: PRESUMPTION OF LIBERTY - EXCEPTIONALITY OF DETENTION

Every migrant has the right to personal liberty and security. No migrant shall be arrested, detained, or deprived of liberty in an arbitrary manner.

States shall make measures to end the detention of migrants. Until then, States shall ensure that detention is used only as a measure of last resort, in order to establish that being the exception and not the rule, with humanity and respect, due to an individual decision based on facts and not on assumptions, for the time strictly necessary with periodic review of the factors that led to the detention, as well as the right to appeal the decision to detain, and to challenge detention conditions, legality, and duration. 


	

	PRINCIPLE 55: DETENTION UNDER THE PRINCIPLES OF NECESSITY, ADEQUACY, REASONABLENESS, AND PROPORTIONALITY 

If used, migration detention must be individual and well-founded, according to the following principles:

(i) Appropriate, that is, the objective of measures that deprive or restrict freedom must be compatible with regional and international treaties on human rights;

(ii) Necessary, in the sense that detention must be absolutely essential to achieve the intended purpose and that, among all possible measures, there is no less harmful option in relation to the right involved that would be adequate to achieve the stated objective;

(iii) Strictly proportional, such that that restriction of the right to personal liberty is not exaggerated or excessive compared with the advantages obtained and the scope of the objective of detention, including ; 

(iv) For the shortest period of time possible, in no case indefinite, subject to periodic re-evaluation and judicial review; and 

(v) Decisions regarding the detention of migrants must also take into account the effect of the detention on their physical and mental health. 

	

	PRINCIPLE 56: NO DETENTION OF MIGRANT CHILDREN

Every child, at all times, has a fundamental right to liberty and freedom from immigration detention. 

States may not opt to deprive children of their liberty as a precautionary measure to protect the objectives of migration proceedings; nor may they detain children based on a lack of compliance with the requirements of entry and stay in a country, the fact that a child is unaccompanied or separated, or with the objective of ensuring the family unit.

Measures involving the separation of parents and children, including the decision to detain a member of a migrant family, shall be extremely rare and subject to judicial review.


	

	PRINCIPLE 57: VOLUNTARY RETURN

States shall ensure that the consent given for voluntary return is fully informed and based on up-to-date and objective information, including concerning the place and circumstances to which the migrant is returning. Consent shall be given in a manner free of coercion, including violence and ill-treatment, arbitrary detention or the threat of arbitrary detention, or detention under inadequate conditions.


	

	PRINCIPLE 58: PROHIBITION OF COLLECTIVE EXPULSION OR DEPORTATION

Collective expulsions are manifestly contrary to international law. A collective expulsion is defined as an expulsion carried out without making individual determinations of status, but rather on the basis of group determinations, although a group may not be very large. It implies a decision that does not develop an objective analysis of the individual circumstances of each foreigner, and is thus arbitrary. Therefore, each case of deportation or expulsion must be ordered through an individual decision, considering possible protection needs.
Summary deportation proceedings or direct return policies are contrary to the guarantees of due process in that they deprive migrants of the right to be heard, to defend themselves adequately, and to challenge their expulsion.


	

	PRINCIPLE 59: GUARANTEES IN EXPULSION OR DEPORTATION PROCEDURES

Every migrant has the right to protection against arbitrary expulsion or deportation. States shall expel a migrant only when justified on the basis of the specific facts concerning the person, and only in compliance with a decision reached on the basis of and authorized by law. Any deportation or expulsion procedure that has family separation as a consequence should be eminently exceptional. Migrants shall have the right to an effective remedy when the expulsion may lead to a human rights violation.

Every migrant has and shall enjoy the right to be heard in order to present allegations and defend their rights in the context of procedures of a punitive nature, such as those that result in expulsion or deportation. Migrants have the right to be represented, to argue against a deportation decision, and the right to appeal the case. As long as the appeal remains pending, the suspension of the decision to expel or deport must be guaranteed. 
The decision to expel a migrant must be communicated to the migrant in writing stating the reasons for the decision, in a language that the migrant understands. The migrant must be informed of these rights in advance, or at minimum, at the time the decision is issued.

Expulsion by a State should not in itself threaten any rights acquired by the migrant on the basis of the law of the State concerned, including the right to receive wages and other debts owed. The migrant must have a reasonable opportunity before or after departure to settle any claims for wages and other debts, and any outstanding liabilities.

In the execution of the expulsion of a migrant from its territory, the State shall ensure respect for the rights guaranteed to the migrant by the relevant national, regional and international law.

	

	PRINCIPLE 60: TREATMENT DURING DEPORTATION OR EXPULSION 

Any person expelled or deported must have access to food, water, sanitation, basic health care, housing, and other basic necessities during all stages of travel to and upon arrival in the receiving country.


	

	PRINCIPLE 61: NOTIFICATION OF FAMILY MEMBERS

Any person expelled or deported shall be authorized to notify family members and others in the receiving State of their arrival.

Sending and receiving States must coordinate resources to assist these individuals with the opportunities to contact their family members and others.


	

	PRINCIPLE 62: EXTRADITION PROCEDURES

States shall collaborate with each other in good faith to eliminate impunity for human rights violations, through investigation and, if applicable, punishment of those responsible.

Due process standards shall be observed in extradition proceedings. Likewise, the rights to life and personal integrity, as well as the principle of non-refoulement, shall be guaranteed in extradition proceedings.

In cases of "disguised extradition," a term referring to processes that have the practical effect of extraditing a person to another country through a process of deportation or expulsion, it is essential that the State apply a procedure with a legal basis in the existing law, and that the decision taken does not infringe any specific right of the extradited person.


	

	SECTION XI. PRINCIPLES RELATED TO THE RETURN AND RESETTLEMENT OF DEPORTEES IN COUNTRIES OF ORIGIN

PRINCIPLE 63: PERSONAL GOODS AND EFFECTS

All expelled and deported persons must be able to bring their goods and personal effects with them to the receiving State and must have continuous access to such goods and effects in the sending State, including funds, prior legal agreements, pensions, social security, and other government benefits.


	

	PRINCIPLE 64: PERSONAL DOCUMENTS

States shall grant the same identification documents to expelled and deported persons, as well as documents showing citizenship or legal status in the receiving State, in order to allow them to enjoy their rights and privileges in the receiving State. Access to these documents shall be facilitated and affordable.

The State shall not retain personal identification documents at any time after the departure of a person who is expelled or deported.


	

	PRINCIPLE 65: REINTEGRATION

States of stay and reception shall coordinate to provide services that guarantee the economic, social, and cultural rights of returnees, including, but not limited to, skills training, language courses, job opportunities, and small business loans.
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