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There are approximately 150 million people of African descent in Latin America,
representing about one-third of the total population.’ Yet, these are considered conservative
demographic figures given the histories of undercounting the number of persons of African
descent on Latin American national censuses and often completely omitting a racial/ethnic origin
census question.” At the same time, persons of African descent make up more than 40 percent of
the poor in Latin America and have been consistently marginalized and denigrated as undesirable
elements of the society since the abolition of slavery across the Americas.™ Yet, the view that
“racism does not exist” is pervasive in Latin America despite the advent of social justice
movements and social science researchers demonstrating the contrary. When the BBC surveyed
Latin Americans in 2005 regarding the existence of racism, a significant number of respondents
emphatically denied the existence of racism. Many, for instance, made statements such as “Latin
Americans are not racist,” and “Latin-America is not a racist region, for the simple fact that the
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majority of the population is either indigenous, creole, or mixed.
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Thus the denial of racism is rooted in what many scholars have critiqued as the “myth of
racial democracy” — the notion that the racial mixture (mestizaje/mesticagem) in a population is
emblematic of racial harmony and insulated from racial discord and inequality. Academic
scholarship has in the last twenty years critiqued Latin American “mestizaje” theories of racial
mixture as emblematic of racial harmony. Yet, Latin Americans still very much adhere to the
notion that racial mixture and the absence of Jim Crow racial segregation are such a marked
contrast to the United States racial history that the region views itself as what | term “racially

innocent.”

In part, the absence of a legal critique of the Latin American comparisons to the Jim
Crow United States has enabled the Latin American “racial innocence” stance to remain. My
book seeks to fill in that gap in the literature and provide the legal critique. Specifically, the
book is about the ways in which the Latin American denial of racism operating in conjunction
with the notion that true racism can only be found in the racial segregation of the United States
veils the actual manifestations of racism in Latin America. | argue that an examination of the
role of the state after the abolition of slavery in regulating race through immigration law and
customary law disrupts this picture of Latin America as “racially innocent.” | assess the ways in
which the contemporary Latin American anti-discrimination laws seek to eradicate the legacy of
racial inequality wrought by the historic racism of the state. Finally, I conclude the book with
insights as to how the examination of the Latin American context may be helpful to the U.S.
racial justice movement today, given the growing denial of the existence of racism in the United

Sates.
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“iNo somos racistas!” “We are not racists!” The Racism-Denial Cloak around Actual

Discrimination

The force of racism denial is so strong in Latin America that even the ubiquitous
utterance and dissemination of racist speech are viewed as inconsequential. Yet, the very term
“negro” (black/negro) is widely considered derogatory, because persons of African descent are
stereotyped and referred to as inherently criminal, intellectually inferior, overly sexual, and
animalistic. Because the racialized stereotypes of persons of African descent are pervasive, they
are commonly understood to smell like animals and, in particular, monkeys. In addition to these
commonalities in anti-black stereotypes across Latin America, each country in the region has

also developed its own subset of derogatory phrases for blacks and blackness.

In Argentina, “negro de mierda”" (“shitty negro”) is a popular expression, and “negro” is
viewed as the worst of insults."" As a result, even children’s songs in Argentina are replete with
anti-black references such as “I like the white, long live the white, let the black die.”"" In fact, a
young Argentinean created the Facebook page “Extermination of the (Negros de Mierda) Shitty
Negroes.” " In Brazil, persons of African descent are referred to as “macaco” (monkey), “besta”
(animal), “vagabundo” (bum), “filho de puta” (son of a whore), “safado” (insolent person),
“ladréo” (thief), and “nega fedorentas” (stinking female nigger).™ Pointedly, the Brazilian insults
are viewed as being coterminous with blackness. This is also unfortunately manifested in
Brazilian primary school textbooks, in which black people are consistently depicted as
animallike, as socially subordinate, and in other stereotyped manners.” In Colombian
newspapers, even the polluted air of Cali is blamed on the presumed dirtiness of blacks.* In
Costa Rica, blacks are typically described as “pigs,” “stinking,” “unkempt,” and “ugly.” " In

Cuba, “doing things like a black person” is a common expression to describe a poorly done task
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or acts of delinquency." In fact, the Cuban Academy of Sciences found in 2003 that dozens of
Cuban phrases are used to connect blacks with delinquency and inferiority.*" This is best
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exemplified by the popular phrases “It had to be a negro””™ and “There is no such thing as a good
black or a sweet tamarind.”"" In Ecuador, an often-repeated joke is that “a black person running
is a thief, a white person running is an athlete.” " This helps to account for the 2009 survey
findings in Ecuador demonstrating that five out of seven Ecuadorians harbor racial prejudice
against blacks.™" Even Ecuadorian government officials are often quite comfortable stating their
racialized perspectives. One chief of police publicly stated in 1995, “There is a type of race that
is drawn to delinquency, to commit horrible acts ... that is the Black race, which is taking over
the urban centers of the country, forming poverty belts that are conducive to delinquency
because of their ignorance and their audacity.” ™ In Mexico, Afro-Mexicans respond to the
stereotypes that they are “ugly” and “dark” with the focus on marrying lighter-skinned partners
in the Latin American hope to lighten and thus “improv[e] the race” of their progeny.™ In
Nicaragua, the phrase “100 negroes for one horse” directly compares the inferiority of blacks
with the greater value of a single horse,™ given how blacks are viewed as drug addicts and
drunks in Nicaraguan society.”" In Peru, the common statements about blacks are that they are
criminals, that they can only work in low-level positions, that they only think until midday, that
they are delinquents and live badly, that they are a leisurely race, and that black women are
prostitutes.™™ A study of Peruvian newspapers from 2008 found a total of 159 different racist
adjectives for describing persons of African descent.*" In Venezuela, despite the national pride
in being a mixed-race “café con leche” (coffee with milk) society, the plethora of racist sayings
commonly iterated includes the phrase “Kill a negro and live a Pepsi [enchanted] day.”™" The

widely circulated racial stereotypes about Afro-Venezuelans include
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[B]lack people are dangerous, they’re thieves, they smell bad, they have bad habits, they
discredit a company’s image ... it’s not their fault if they’re like that ... black people
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when they don’t do it [make a mess] on the way in they do it on the way out.

Such racialized stereotypes also are repeatedly circulated through Venezuelann popular music

with lyrics such as

Black woman! ... if only you were white and had straight hair / My mother told me in
distress not to marry a black woman, because when she’s asleep, she looks like a coiled
snake / A black woman with a big nose doesn’t cook for me, because she hides the food
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in her nostrils.

Within Latin America there is also the use of racialized language as terms of endearment, which
unconsciously invoke the paternalism of slavery’s past. For instance, affection is expressed by
stating, “That’s my black person” or calling someone “my little black person.” Even
compliments directed towards those who are black are reserved for those presumed to
“supersede” their blackness by having other “superior” traits. Such racialized compliments
include “He is black but has the soul/heart of a white”; “She is black but good looking”; “He is
black but well groomed and scented.” While such statements are not meant to carry racial
malice, they still activate racial stereotypes about the inferiority of blacks. In fact, these
perspectives about persons of African descent are so embedded in the social fiber of Latin
American societies that persons of African descent’s subordinated status in society is viewed as
natural and logical. Furthermore, the long-standing notion that “racism does not exist” in Latin
America makes those unaffected by hate speech disinclined to acknowledge the harms it causes

marginalized groups.
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Moreover, when flagrant instances of racist conduct are detailed in the Latin American
news media, they are understood as the acts of aberrant individuals who do not represent the
greater racial tolerance presumed to be a part of Latin American culture. This dichotomy is well
exemplified by a study indicating that while 87 percent of nonblack Brazilians manifest racial
bias in their response to survey questions, only 10 percent admit to having any racial
prejudice.xx"iii Similarly, while 89 percent of all Brazilians state that racism exists in Brazil, only
4 percent admit to harboring racial prejudice.™ Thus, despite Brazil’s reputation as a land of
“cordial” race relations, Brazilians, like others in Latin America, are acutely aware of color
distinctions and their hierarchical significance. As one ethnographer who traveled to Brazil to

study liberation theology but found racism instead reports:

The issue of color was, | saw, a constant presence in how men and women looked at each
other, chose their lovers and spouses, modeled their bodies. It was there in the daily
round of jokes, banter, insults, and accusations. It was there in how people talked to and

about each other, in how they touched or did not touch each other.

In fact, Brazilians, like most Latin Americans, cannot imagine an Afro-Brazilian equivalent of
Barack Obama being elected their president as a self-professed Afro-descendant. ™ In short,
despite the regional differences in racial demography and the prevalence and manner of racial

mixture rhetoric, across Latin America there is a common anti-black reality.

Nevertheless, Latin American racial denial is deeply embedded within racially
hierarchical environments. This dualism has been historically facilitated by the deployment of
strategic comparisons to the United States racial regime that are meant to depict Latin America
as innocent of perpetrating racism. I call this the rhetoric of “racial innocence.” As the Latin

American human rights scholar Ariel Dulitzky has stated, “[a] kind of presumption of moral



CIDH Comisién Interamericana de Derechos Humanos

superiority vis-a-vis the United States of America is quite widespread throughout our region.
Rarely does a conversation on this issue among Latin Americans take place without mentioning
the serious incidence of racism and racial discrimination that exists in the land of our neighbors
to the north. ™ For instance, in the 2005 BBC survey of Latin American racial attitudes, the
following invocation of racial innocence was quite prevalent: “I don’t think there is much racism
in [Latin] America because we are a mix of races of all kinds of Europeans, Africans, Asians,
and other races that were or will be; but | understand that in many other parts there is racism,
above all in the United States and Europe, is where there is the most racism.”**" In fact, the
U.S. laws of segregation constitute the ideological definition of racism in Latin America.**"

Conveniently, the use of the United States as a point of reference has long shielded from view

the racial subordination of persons of African descent in Latin America.

Furthermore, the historical absence of official Jim Crow laws of segregation is used as a
justification for resisting contemporary black social justice movement demands for racially
conscious social policies.”™" For example, in discussing the possibility of workplace affirmative
action in Colombia, one commentator warns, “That would be like buying a ticket to a conflict we
do not recognize.” " Another Colombian similarly states, “If we do not want to create a racial
conflict that does not exist in this country, we will have to lower the tone of the ethnic
complaints and propose universal solutions, like the fight against poverty.”**!' Similarly, the
Brazilian reaction to the use of affirmative action in some universities is to denounce it as “the
replacement of the Brazilian notion of racial democracy with a U.S. style positive discrimination
that would generate polarization.” " Indeed, a widely circulated statement opposing Brazilian
affirmative action is entitled “We Are Not Racists: A Reaction to Those Who Want to Transform
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Us into a Bi-Color Nation.
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Yet, often overlooked in the national self-serving comparisons to the U.S. Jim Crow past
is the role of the state in Latin America in regulating race. Specifically, upon the abolition of
slavery Latin American nations enacted restrictive immigration laws and provided state funding
explicitly focused on whitening the population and outlawing the immigration of persons of
African descent. Through the operation of immigration laws, persons of African descent were
recast into their preemancipation status of marginalized peoples. Moreover, customary law (that
is, the enforcement of unwritten laws established by long usage rather than legislative enactment)

was also used as a tool of racial exclusion in Latin America.

When customary law is fully integrated into a society as a matter of state practice, there is
little incentive to have the customs codified. What is most salient is whether there is a sense of
legal obligation to be bound by the custom and have it enforced. It then follows that the
acceptance of a social norm as law is also evidenced by the use of state resources to enforce
those norms broadly.™ In the Latin American context, the deployment of state resources (with
policing of racial segregation and dedication of financial incentives for European immigration) is
the key factor for appreciating the role of law as customary law in regulating race in Latin

America.

Assessing the treatment of Afro-descendants through the lens of customary law helps to
elucidate the “law” part of Latin American racial histories. For example, Afro-Brazilian oral
testimonies from the post-abolition period in southern Brazil repeatedly indicate the entrenched
customs of racial segregation in streets, public squares, public gardens, and public parks in both
the capital and cities on the periphery (*o interior”) that were enforced by the local police, who
had a practice of imprisoning Afro-Brazilian violators. Such practices can be characterized as

customary law to the extent that they were imposed through physical sanctions and state officials
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felt obligated to enforce the community norms despite the absence of a written code provision or
an explicit state declaration that the customs were law. I call this the “customary law of race
regulation” to denote the ways in which the social norm of racial exclusion effectively operated
as a legal regime in which state resources and coercion were utilized to enforce the
marginalization of persons of African descent. Thus my use of customary law focuses upon the
ways in which the rules of racial exclusion were more than social conventions, but instead the
equivalent of law. Considering the role of customary law thus deepens our understanding of the

regulation of race in Latin America.

Specifically, the book examines the post-abolition state customary practices of policing
public spaces for the maintenance of racial segregation, excluding persons of African descent
from places of public accommodation, imposing racist norms in public education, establishing
biased regulation of African-based religions, and structuring census enumerations to marginalize

persons of African descent, first in Brazil and then in Spanish America.

Examining the large panoply of racially exclusionary customary practices, along with the
legislation and funding of restrictive immigration laws, erodes the notion that Latin American
states were innocent of racial regulation. To be sure, the particulars of the Latin American legal
context cannot be directly equated with the U.S. history of Jim Crow segregation. Nevertheless,
it is important to note how state action in Latin American racial subordination had a similar
effect in marginalizing persons of African descent in the region. Indeed, the true evil of U.S. Jim
Crow racial restrictions emanated not so much from the fact that the laws of segregation were
codified into written laws, but from how those laws denoted the participation of the state in racial
discrimination. Customary law in Latin America similarly elucidates the pernicious role of the

state in regulating race.
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In describing the reality of Latin America’s racial history, the book also seeks to show
how this sheds light on the United States racial context today. As in Latin America, the racial
justice movement in the United States today has reached an important turning point. While the
formal mechanisms for addressing racial inequality have long been in place, there is a growing
societal belief that it is no longer necessary for the government to be proactively engaged in
ensuring racial equality. A racial hierarchy continues to exist alongside a deteriorated social
commitment to race-based programs. The early U.S. civil rights movement was astonishingly
successful at making the goal of racial equality a stated national norm and catalyzing government
programs designed to provide concrete access to jobs and education. However, the movement’s
very success contributes to the notion that blacks and other persons of color no longer require
legal assistance in accessing equal opportunity. Indeed, President Obama’s election in 2008 is
viewed as the culmination of U.S. racial transcendence, so that now the United States presents
itself as “racially innocent” in much the same way Latin America has long claimed to be. At the
same time, systemic racism has not been eradicated, as evidenced by the longstanding
institutional racial disparities in employment, educational attainment, access to health care and

capital, residential segregation, and disparate incarceration and execution rates.

Thus, despite the differences in historical particularities, demographic variations, legal
structures, and mode of governance, the Americas share the commonality of struggling with the
enduring legacy of slavery and post-abolition regimes of discrimination. Moreover, the Americas
now centrally share a rhetoric of racial progress uttered in the midst of systemic racial hierarchy.
In other words, the successful civil rights movement struggle against Jim Crow segregation now
places racial minorities in the United States in a situation comparable to that of Afro-descendants

in Latin America — struggling against racial hierarchy without formal legal discrimination as a
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target. Furthermore, U.S. post-racialism undermines the commitment to racial equality laws and
policies because it disregards manifestations of racial inequality in its celebration of formal
equality and pursues a color-blindness that equates the articulation of racial concerns with an act

xli

of racism.”™ This most certainly resonates with what has long been the Latin American approach

to matters of race.

The emergence of a Latin American-style post-racial discourse in the United States is
suggested both by the growing numbers of individuals who no longer think that racism is a
problem™ and by the judiciary’s own deflection from race in the pursuit of “color blindness”
because race is a taboo subject whose mere referencing is an act of racism. Such views are
embodied in Supreme Court justice Scalia’s statement “In the eyes of government, we are just
one race here. It is American.”" Furthermore, as with Latin America’s various nation-building
campaigns, U.S. citizens are being encouraged to view themselves as “simply American” rather
than identifying along racial or ethnic lines, which practice is considered inherently divisive.
Indeed, even attacks on race-conscious attempts to facilitate electoral political participation in
redistricting have been characterized by the courts as being concerned with how they “stimulate

»xliv

public awareness of race” and thus “fan[ ] the flames of racial division.

Yet, Latin American post-racialism has not led to a transcendence of race but instead to a
reinforcement of a racial caste system in a region long touted as a racial democracy. The legacy
and continued support for the myth of racial democracy in Latin America have interfered with
the government acknowledgment that collecting data by race can be a useful aid to pursuing
racial equality. But growing pressure by Afro-descendant activists is beginning to make Latin
American governments more receptive to race-conscious public policies. Indeed, the Latin

American context also illustrates how resistance to post-racialism can be possible even after
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decades of post-racial rhetoric. Latin American states have shifted from defending the myth of
racial democracy in nations with large populations of indigent Afro-descendants, or from
marginalizing an invisible minority of Afro-descendants in largely indigenous “mestizo” nations,

to slowly acknowledging the salience of race and racism.*"

Conclusion:

Because North and South America share the same battle against insidious systems of
racial hierarchy it is perhaps by the strategically combined efforts of peoples of African descent
and their allies that racial justice can be effectuated. The book can provide clarity about the
ways in which racial hierarchy can be maintained even with seemingly different racial ideologies
and approaches. Moreover, the comparative examination of the Afro-descendant struggle against
racism may be helpful to U.S. racial justice advocates in confronting their own “post-racial”
contemporary version of Latin American-like racial democracy ideology. Specifically, U.S.
activists may be better able to pierce the veil of post-racialism with the knowledge of how
similar rhetoric in the rest of the Americas facilitated racial inequality. Because as the Brazilian
social justice activist and educator Paulo Freire once stated, “Ninguém liberta ninguém, ninguém
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se liberta sozinho. Os homens se libertam en comunhao. [No one liberates anyone else, no

one can liberate themselves alone. People liberate themselves in community with others.]
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